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REPORTS  OF  CASES 


DXCIDED    IM 


Xhe  Supreme  Court 

OF  THE 

STATE   OR   >?VASHINQTON. 


[No.  2830.    Decided  February  23.  1898.] 

Maky  Ellen  Rowe  et  aZ.,  Appellants^  v.  City  of  Bal- 
lard, Respondent 

MinaCIPALCOBPOBATIONg^DXFKCTITB  BTBBKT8 — COMTBIBUTOBT  NBO- 

LIOBMCB  —  QUESTION  FOB  JUBY. 

Whether  a  woman  was  chargeable  with  negligence  contriba« 
ting  to  injuries  received  by  her  in  falling  into  a  hole  while  walking 
along  an  unimproved  street  full  of  holes  and  stumps,  on  a  dark 
night,  without  lantern  or  companion,  when  she  might  have  gone 
around  a  longer  way  home  by  traveling  upon  improved  sidewalks, 
was  a  question  for  the  Jury. 

Whether  plaintifC  in  such  a  case  knew,  or  should  be  held  to  have 
known,  of  the  existence  of  the  excavation  into  which  she  fell,  by 
reason  of  her  residence  at  no  great  distance  therefrom,  is  a  ques- 
tion for  the  Jury,  when  she  testifies  as  to  her  ignorance  thereof. 

Where  a  street  has  been  platted  as  part  of  a  city  and  used  by 
the  public  as  a  highway,  the  city  is  liable  for  injuries  received  by 
a  passenger  thereon  who  without  fault  falls  into  an  excavation 
made  by  the  city  in  the  street,  although  the  city  may  have  never 
assumed  to  improve  the  street,  but  has  allowed  it  to  remain  in  its 
natural  condition,  aside  from  excavations  made  therein  for  gravel 
to  use  elsewhere. 
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Argament  of  Coonsel.  [19  Wash. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Orange  Jacobs,  Judge.    Beversed. 

W.  D.  Lanibuthy  for  appellants: 

Streets  and  highways  are  treated  and  the  rules  laid  down 
and  established  as  to  liability  of  cities,  regardless  of  wheth- 
er the  street  in  question  is  a  graded  or  improved  street 
or  not.  Carroll  v.  Centralia  Water  Co.y  5  "Wash.  617; 
Beck  V.  Carter,  68  K  T.  288  (23  Am.  Rep.  175);  Lind- 
liolm  V.  8t  Pauly  19  Minn.  246;  Murphy  v.  Indianapolis^ 
S3  Ind.  76;  Meiners  v.  8t  Louis,  82  S.  W.  687;  Brevr 
nan  v.  St  Louis,  92  Mo.  482;  Sexton  v.  Zett,  44  N.  T. 
430;  Sutton  v.  Snohomish,  11  Wash.  24  (48  Am.  St. 
Rep.  847);  Lorence  v.  Ellenshurgh,  18  Wash.  841  (52 
Am.  St.  Rep.  42). 

Where  the  street  has  been  rendered  unsafe^  or  less  se- 
cure, by  the  direct  act,  order  or  authority  of  the  municipal 
corporation,  no  question  has  been  made  or  can  reasonably 
exist  as  to  liability  of  the  city.  Oliver  v.  Worcester,  102 
Mass.  489  (3  Am.  Rep.  485);  Young  v.  Harvey,  16  Ind. 
314;  Springfield  v.  LeClaire,  49  HI.  478.  The  digging 
of  such  a  pit  as  the  one  in  this  case  and  leaving  it  unguard- 
ed is  negligence,  and  such  hole  is  a  nuisance.  Hutchin- 
son V.  Olympia,  2  Wash.  T.  320;  Denver  v.  Dunsmore, 
3  Pac.  709;    Hadley  v.  Taylor,  L.  R.  1  C.  P.  53. 

Where  the  excavation  is  outside  the  traveled  way,  the 
question  of  liability  depends  on  the  circumstances  of  the 
particular  case  and  is  for  the  jury.  Cobb  v.  Standish,  14 
Me.  198;  Norwich  v.  Breed,  80  Conn.  586;  Murphy  v. 
Gloucester,  106  Mass.  470;  Hinckley  v.  Somerset,  146 
Mass.  826;  NoHh  Manheim  v.  Arnold,  119  Pa.  St.  880 
(4  Am.  St.  Rep.  650);  Koester  v.  Ottumwa,  34  Iowa,  41. 
Sufficiency  of  highway  always  a  question  for  the  jury. 
Wheeler  v.  Westport,  80  Wis.  392;    Saylor  v.  Montesano, 
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11  Wash.  884;  Craig  v.  Sedaliay  63  Mo.  419;  Byerly 
r.  Anamosay  79  Iowa,  204;  Bassett  v.  Si.  Joseph^  68  Mo. 
290  (14  Am.  Rep.  446).  It  is  not  negligence  per  se  to 
travel  after  night  without  a  light  Williams  v.  Clinton^ 
28  Conn.  264;  Daniels  v.  Lebanon,  68  K  H.  284.  That 
traveler  might  have  taken  another  way  is  immaterial. 
Frie  v.  Schwingley  22  Pa.  St.  384  (60  Am.  Dec.  87.) 

P.  V.  DaviSy  for  respondent: 

It  cannot  be  denied  that  the  plaintifi;  Mary  Ellen  Bowe, 
knew,  or  ought  to  have  known,  the  general  condition  of 
First  avenue  and  of  the  existence  of  the  excavation.  She 
lived  but  four  hundred  feet  from  it^  along  the  same  street, 
for  at  least  two  years,  and  had  frequently  traveled  along 
First  avenue.  She  passed  down  the  very  street  the  night 
of  the  accident  before  dark,  and  within  a  few  feet  of  this 
excavation;  and  then,  after  church,  when  it  was  extreme- 
ly dark,  she  attempted  to  go  home  along  this  street  with- 
out a  companion  and  without  a  lantern,  when  it  was  ab- 
solutely unnecessary  for  her  to  do  so.  "We  contend,  un- 
der this  state  of  facts,  she  was  bound  to  know  of  the  excava- 
tion. It  appears  from  her  own  testimony  that  she  was 
wandering  about  in  the  dark,  and  did  not  know  where  she 
was,  and  under  these  circumstances  she  was  certainly 
guilty  of  gross  and  culpable  contributory  negligence  as  a 
matter  of  law.  Eesser  v.  Oraftony  11 S.  E.  211 ;  Morrison 
V.  Shelby  County y  19  N.  E.  316;  Bruker  v.  Covingtony 
69  Ind.  83;  Pittman  v.  El  BenOy  46  Pac.  496;  Casey 
V.  Fitchburgy  38  K  E.  499;  McCahe  v.  Buffalo,  18  K  Y. 
Supp.  889;  Cummins  v.  Syracusey  8  N.  E.  680;  Hart- 
man  v.  MuscatinSy  80  N.  W.  859;  Wright  v.  St.  Cloud, 
66  N.  W.  819;  Church  v.  Howard  City,  69  K  W.  651; 
ParkhiU  v.  Brightony  16  K  W.  858;  Phillips  v.  Ritchie 
County,  7  S.  E.  427;    Schaefler  v.  Sandusky y  88  Ohio  St. 
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246  (31  Am.  Rep.  633);  Tovmship  of  Crescent  v.  An- 
dersofhy  8  Atl.  379;  City  of  Meridian  v.  Hyde,  11  South. 
108;  Wilson  v.  Charlestovmy  8  Allen,  137;  Lovenguth 
V.  Bloomingtony  71  HI.  238;  Mt  Vernon  v.  Dusouchettj 
2  Ind.  586  (64  Am.  Dec.  467);  Jonesboro,  etc..  Turnpike 
Co.  V.  Baldwiny  57  Ind.  86;  Fulliam  v.  Muscatine^  30 
K  W.  861. 

The  opinion  of  the  court  was  delivered  by 

Dttnbae,  J. — ^This  is  an  action  brought  by  the  appel- 
lants, Mary  Ellen  Eowe  and  her  husband  Anthony  Rowe, 
for  alleged  damages  sustained  by  Mary  Ellen  Howe  in  fall- 
ing into  an  excavation  or  pit  in  one  of  the  streets  within 
the  corporate  limits  of  Ballard.  The  street  had  not  been 
graded  at  this  point,  but  the  evidence  shows  that  it  had 
been  used  by  wagons,  carriages  and  pedestrians,  and  that 
weU-defined  roads  and  paths  had  been  beaten  in  such  street. 
The  hole  was  from  six  to  ten  feet  deep  and  from  fifty  to 
sixty  feet  wide,  and  was  at  the  intersection  of  two  streets, 
and  the  banks  around  a  part  of  the  excavation  were  over- 
hanging. Mrs.  Rowe,  in  attempting  to  go  from  church  one 
dark  night,  fell  into  this  excavation  and  sustained  the  in- 
juries complained  of.  After  the  testimony  of  the  plain- 
tiff had  been  submitted,  on  motion  of  the  respondent  a  non- 
suit was  granted  by  the  court.  The  motion  alleged  the 
facts  that  the  evidence  showed  that  the  street  was  full  of 
stumps  and  holes  and  not  improved,  that  the  plaintiff  at- 
tempted to  pass  up  the  street  on  a  dark  night  without  a 
lantern  or  companion,  and  that  she  should  have  gone  around 
Broadway,  Second  avenue  and  Crawford  street  to  her  home. 
The  motion  was  sustained  on  the  ground  of  contributory 
negligence.  We  think  the  court  erred  in  granting  this  non- 
suit, under  the  rule  laid  down  by  this  court  in  Carroll  v. 
Centralia  Water  Co.,  5  Wash.  613  (32  Pac.  609).  In  that 
case  the  injury  was  sustained  by  the  plaintiff  by  stepping 
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into  a  hole  in  an  alley,  and  this  court  held  that  it  was  im- 
material whether  the  city  had  ever  formally  accepted  the 
alley  as  a  public  highway  or  had  improved  it  by  grading  or 
otherwise.  The  evidence  in  that  case  showed  that  the  alley 
had  not  been  graded,  that  it  was  a  rough  alley,  but  that 
there  was  a  path  leading  down  it,  which  had  been  used  some- 
what by  the  inhabitants  of  the  city.  The  testimony  in 
this  case  we  think  shows  that  the  roads  in  the  streets  of  the 
city  of  Ballard  upon  which  this  excavation  existed  were 
better  defined  and  had  been  more  universally  traveled  than 
the  alley  in  the  case  above  referred  to,  and  it  was  held  in 
that  case  that,  inasmuch  as  the  alley  had  been  platted,  it 
had  been  made  a  public  highway  over  which  all  persons 
had  the  right  at  any  and  all  times  to  pass.  But  in  this  case, 
although  the  street  had  not  been  graded,  permis- 
aion  had  been  given  by  the  city  to  the  public  to  travel 
the  street,  such  permission  had  been  accepted  and  the 
street  had  been  used  to  such  an  extent  as  to  wear  the  roads 
and  paths  which  we  have  before  mentioned,  and  we  know 
of  no  law  which  will  allow  a  city  to  dig  an  excavation  or 
to  establish  or  make  any  pitfall  within  its  corporate  lim- 
its, and  maintain  the  same  without  guards  or  warnings  of 
any  kind  to  the  traveling  public  without  being  held  re- 
sponsible in  damages  to  the  parties  who,  without  fault,  fall 
into  the  same,  even  though  such  streets  may  not  have  been 
formally  graded.  Mr.  Dillon,  in  his  work  on  Municipal 
Corporations,  §  1024,  lays  down  the  rule  as  follows: 

^'Where  streets  have  been  rendered  unsafe  by  the  direct 
act,  order  or  authority  of  the  municipal  corporation  (not 
acting  through  independent  contractors,  the  effect  of  which 
will  be  considered  presently),  no  question  has  been  made, 
or  can  reasonably  exist,  as  to  the  liability  of  the  corpora- 
lion  for  injuries  thus  produced,  where  the  person  suffering 
them  is  without  contributory  fault,  or  was  using  due  care. 
Even  in  those  states  in  which  a  municipality  is  not  held 
impliedly  liable  to  a  private  action  for  neglecting  to  keep 
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its  streets  in  repair,  it  is  yet  held  to  be  liable  if  it,  or  its 
officers  under  its  authority,  by  positive  acts  place  obstruc- 
tions on  the  streets  or  by  such  acts  otherwise  render  them 
unsafe,  whereby  travelers  are  injured. '* 

And  in  this  case  the  testimony  was  to  the  effect  that  this 
excavation  had  been  at  least  partially  made  by  the  city  au- 
thorities by  taking  the  sand  or  gravel  from  the  pit  for  the 
purpose  of  filling  holes  and  depressions  in  the  streets  id 
other  parts  of  the  city.  So  that,  outside  of  the  question  of 
whether  the  city  would  be  liable  for  maintaining  an  excava- 
tion of  this  kind  which  had  been  made  by  others — a  ques- 
tion which  we  do  not  now  decide — ^under  the  testimony  of 
this  case,  there  is  no  question  of  its  liability,  provided,  of 
course,  that  there  was  no  contributorv  negligence  on  the 
part  of  the  appellant.  It  is  argued  by  the  counsel  for  the 
city  that  contributory  negligence  was  shown  from  the  fact 
that  Mrs.  Bowe  had  been  a  resident  of  the  city  of  Ballard 
for  several  years  and  that  her  residence  was  at  no  great  dis- 
tance from  this  excavation  and  that  she  must  therefore 
necessarily  have  known  of  its  existence.  Mrs.  Bowe  testi- 
fied positively  that  she  did  not  know  of  the  existence  of 
this  excavation,  and  whether,  under  the  circumstances,  she 
could  be  held  to  have  known  of  it,  was  purely  a  question 
for  the  jury  to  decide.  Albion  v.  Hetricky  90  Ind.  646  (46 
Am.  Bep.  230);  Sutton  v.  Snohomish,  11  Wash.  24  (48 
Am.  St.  Bep.  847,  89  Pac.  273). 

It  is  also  insisted  that  inasmuch  as  there  is  a  street  which 
had  a  safe  sidewalk  upon  which  she  might  have  traveled 
homeward  that  nighty  which  would  have  taken  her  only  a 
couple  of  blocks  out  of  her  way,  it  was  negligent  as  a  mat- 
ter of  law  for  her  to  have  pursiied  her  way  up  this  unopened 
street  Under  the  condition  of  the  roads  and  paths  in  this 
street  described  by  the  testimony,  we  do  not  think  tiiat 
it  would  have  been  negligent  in  any  event  for  her  to  have 
chosen  the  way  which  she  did  to  reach  her  home,  but, 
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should  it  be  held  otherwise,  her  explanation  for  not  going 
around  by  Broadway^  it  seems  to  us,  is  an  acceptable  one. 
After  stating  the  way  she  went  to  church,  she  proceeds: 

"Coming  out  I  thought  I  would  come  the  same  way,  as 
it  was  nearer  than  going  on  to  Broadway,  for  going  on 
Broadway  you  would  have  to  go  up  Broadway,  up  Second 
avenue,  down  Crawford,  and  at  that  time  Crawford  had  no 
railing  to  it,  and  right  next  to  Mr.  (Seal's?)  on  Crawford 
was  a  very  dangerous  place  before  the  railing  was  put  on, 
which  has  since  been  put  on.  Very  often  I  was  afraid  of 
falling  in  there,  so  that  it  was  much  safer  for  me  to  come 
back  up  again  First  avenue  than  it  would  be  to  go  even 
that  way." 

•On  this  proposition,  it  is  said  in  §  1008  of  Dillon's  Mu- 
nicipal Corporations  (4th  ed.) : 

"So  sidewalks  and  street  crossings  are  constructed  for  the 
use  of  foot-passengers  >but  if  these  happen  to  be  obstruct- 
ed, or  to  be  in  such  a  dangerous  condition  as  to  deter  an 
ordinarily  prudent  man  from  using  them,  then  one  may 
walk  elsewhere." 

And  in  any  event  the  question  of  whether  or  not  it  was 
negligence  to  leave  the  sidewalk  and  pursue  the  open  street 
was  a  question  for  the  jury.  On  the  ground  of  contribu- 
tory negligence  under  such  circumstances  the  rule  is  thus 
announced  by  Shearman  and  Redfield  on  the  Law  of  Negli- 
gence, §  350: 

"  The  qestion,  what  is  a  *saf e  and  convenient'  road  or 
bridge,  or  what  is  a  'defect  or  want  of  repair'  therein,  with- 
in the  meaning  of  these  terms  as  used  in  the  statutes  of  the 
states  to  which  we  have  referred,  is  one  of  fact'for  the  jury 
to  determine,  under  the  instruction  of  the  court,  upon  the 
circumstances  of  each  particular  case,  such  as  the  season 
of  the  year,  the  hour  of  the  day  or  night,  the  manner  in 
which  llie  accident  occurred,  and  the  nature  of  the  accident 
itself." 
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And  this  includes  the  other  contention  of  the  appellant 
that  it  was  negligence  for  this  woman  to  travel  on  a  dark 
night  along  this  street  without  any  light  and  without  any 
guide  or  companion.  These  are  all,  we  think,  under  the 
almost  universal  authority,  questions  which  should  be  sub- 
mitted to  the  jury. 

Finding,  then,  that  the  uncontradicted  testimony  of  the 
plaintiff  does  not  establish  any  contributory  negligence  on 
the  part  of  the  plaintiff  as  a  question  of  law,  the  judg- 
ment will  be  reversed  and  the  cause  remanded  with  instruc- 
tions to  overrule  the  motion  for  a  nonsuit. 

GoBDON,  Akdebs  and  Reavis,  JJ.,  concur. 
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The  State  op  Washington,  on  the  Relation  of  F.  T. 
Barnard,  Appellant,  v.  Board  of  Education  op  City 
OF  Seattle  et  ai.,  Respondents. 
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On  appeal  from  a  judgment  quashing  an  alternative  writ  of 
prohibition,  a  bond  conditioned  as  a  supersedeas  does  not  operate 
as  a  suspension  of  the  Judgment. 

The  supreme  court  has  Jurisdiction  to  issue  an  order  of  super- 
sedeas to  preserve  the  status  quo  of  parties  pending  the  determin- 
ation of  an  appeal  on  its  merits,  under  art.  4,  §4,  of  the  con- 
Btitution,  giving  the  supreme  court  power  to  issue  all  writs  nec- 
essary and  proper  to  the  complete  exercise  of  its  appellate  and 
revisory  Jurisdiction,  when  for  want  of  suoh  an  order  the  ap- 
peal may  be  rendered  of  no  avail  to  appellant,  and  the  court's 
control  of  the  appeal  rendered  ineftective. 

Where  a  board  of  education  is  by  law  constituted  a  tribunal, 
from  which  there  is  no  appeal,  for  the  trial  of  its  school  officers. 
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a  member  of  the  beard  who  has  caused  charges  to  be  preferred 
against  a  school  superintendent  because  of  personal  hostility  to- 
ward him,  and  has  announced  a  determination  to  vote  against 
him,  whatever  the  evidence,  is  disqualified  to  sit  as  a  member  of 
sroh  tribunal  during  the  trial  of  the  superintendent  and,  if  he  at- 
tempts to  participate  as  a  member  of  the  tribunal,  may  be  re- 
strained by  the  issuance  of  a  writ  of  prohibition. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
£.  D.  Bensoi^,  Judge.    Reversed. 

O shorn,  Steele  £  Av^i,  and  Donworth  £  Howe,  for  ap- 
pellant. 

James  F.  McElroyy  and  John  B.  Harty  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

DtJifBAB,  J. — ^The  appellant,  F.  J.  Barnard,  is  superin- 
tendent of  public  schools  of  the  city  of  Seattle.  Charges 
were  filed  with  the  respondents,  as  the  board  of  directors 
of  said  school  district,  charging  the  said  Barnard  with  mis- 
feasance and  malfeasance  in  office,  with  conduct  unbecom- 
ing a  superintendent  of  schools,  and  with  disobeying  the 
rules  of  conduct  established  by  the  board  of  directors.  Cita- 
tion was  issued  to  the  appellant,  citing  him  to  appear  before 
the  board  of  directors  to  answer  to  the  charges.  The  ap- 
pellant objected  to  A.  J.  Wells,  one  of  the  board  of  direct- 
ors, sitting  as  a  member  of  the  tribunal  to  hear  and  deter- 
mine the  charges,  on  the  ground  that  said  Wells  was  dis- 
qualified by  reason  of  bias,  prejudice  and  personal  enmity 
towards  the  appellant.  On  the  17th  day  of  December, 
1 897,  on  the  application  and  affidavit  of  the  appellant,  Bar- 
nard, the  superior  court  of  King  county.  Wash.,  issued  its 
writ  of  prohibition  in  the  alternative  to  the  respondents, 
staying  proceedings  until  the  further  order  of  the  court. 
On  the  return  of  said  writ  the  superior  court  sustained  a 
demurrer  thereto  quashing  the  writ,  and  entering  judgment 
in  favor  of  the  defendants  for  their  costs.    The  demurrer 
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was  sustained  upon  the  ground  that  no  facts  were  stated 
sufficient  to  authorize  the  issuance  of  a  writ.  The  appel- 
lant forthwith  gave  notice  of  appeal,  and  asked  the  court 
to  fix  the  amount  of  the  supersedeas  bond.  The  court  fixed 
the  amount  of  the  bond  to  operate  as  a  supersedeas,  but  an- 
nounced to  the  counsel  for  respondents  in  open  court  that 
the  bond  would  operate  only  to  stay  execution  for  costs, 
because  the  judgment  appealed  from  was  not  such  a  judg- 
ment as  could  be  superseded.  The  appellant  forthwith 
filed  his  bond  on  appeal  in  the  amount  fixed  by  the  court, 
and  conditioned  as  a  supersedeas  bond.  The  board  of  edu- 
cation, and  Mr.  Wells,  sitting  as  a  member  thereof,  pro- 
ceeded with  the  hearing  of  the  charges  against  the  appel- 
lant. The  appellant  then  applied  to  this  court  for  an  or- 
der of  supersedeas,  on  which  an  alternative  writ  was  grant- 
ed, and  the  case  is  here  now  for  final  determination. 

"We  are  inclined  to  think  that  the  bond  upon  appeal  con- 
ditioned as  supersedeas  under  our  statutes  did  not  operate 
to  suspend  and  supersede  the  judgment  quashing  the  alter- 
native writ.  But  we  think  that  this  court,  in  the  exercise 
of  its  discretion,  by  virtue  of  its  inherent  powers  as  an  ap- 
pellate tribunal,  can  issue  an  order  of  supersedeas  to  pre- 
serve the  status  quo  of  the  parties,  pending  the  determina- 
tion of  the  appeal  upon  its  merits.  Section  4  of  article  4 
of  the  constitution  of  Washington,  after  reciting  the  or- 
iginal jurisdiction  of  the  supreme  court,  says  further: 

^^  The  supreme  court  shall  also  have  power  to  issue  writs 
of  mandamus,  review,  prohibition,  habeas  corpus,  certi- 
orari, and  all  other  writs  necessary  and  proper  to  the  com- 
plete exercise  of  its  appellate  and  revisory  jurisdiction." 

It  is  conceded  that  an  appeal  lies  from  the  judgment  of 
the  court  in  quashing  the  writ,  and,  under  the  provision 
just  read,  for  the  purpose  of  making  that  appeal  effective, 
and  to  insure  the  complete  exercise  of  this  court  over  that 
appeal,  it  becomes  necessary  and  proper  to  supersede  the 
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judgment,  otherwise  the  right  to  appeal  which  the  statute 
has  given  would  be  of  no  avail  to  the  appellant,  for  if  the 
board  of  directors  in  the  meantime  were  to  proceed  to  re- 
move him,  when  the  case  finally  reached  this  court  on  ap- 
peal it  would  have  to  be  dismissed  for  want  of  merit,  be- 
cause the  trial  on  merit  would  already  have  terminated. 
People  V.  Commissioners  of  ExcisSj  61  How.  Pr.  514.  We 
think  this  is  exactly  the  kind  of  a  case  which  is  contem- 
plated by  the  constitution,  and  that  the  only  way  that  this 
court  could  maintain  the  complete  exercise  of  its  appellate 
jurisdiction  would  be  by  issuing  the  writ  prayed  for. 
There  would  be  no  meaning  to  the  provision  of  the  consti- 
tution, and  no  necessity  for  it,  if  it  could  only  be  held  to 
apply  to  cases  where  supersedeas  was  provided  for  by  the 
law.  In  Home  Fire  Ins.  Co.  v.  Dutcher,  48  Neb.  755  (67 
N.  W.  766),  it  was  held  that  in  cases  where  the  statute 
makes  no  provision  for  a  supersedeas,  as  a  matter  of  right, 
the  court  may,  in  its  discretion,  allow  a  supersedeas  upon 
conditions  which  it  may  affix  for  the  protection  of  the 
parties,  and  that  it  is  within  the  power  of  the  court,  in  its 
discretion,  after  obtaiaing  jurisdiction  of  a  case  by  appeal^ 
to  allow  a  supersedeas  in  cases  not  provided  for  by  statute, 
and  upon  terms  which  the  court  may  prescribe.  To  the 
same  effect  is  City  of  JanesviUe  v.  JanesviUe  Water  Oo.y 
89  Wis.  169  (  61  N.  W.  770).    In  that  case  the  court  said: 

^  Within  the  limitation  that  the  appeal  is  tak^i  and 
prosecuted  in  good  faith,  and  that  the  party  asking  it  gives 
the  reasonable  security  required  for  that  purpose,  a  stay 
of  proceedings  during  the  pendency  of  an  appeal  is  quite 
of  course,  and  really  a  matter  of  right,  without  which  an  ap- 
peal allowed  by  law  would  often  prove  fruitless,  and  the  ap- 
pellate jurisdiction  of  the  court  be  found  inadequate  to  the 
ends  of  justice  and  the  proper  protection  of  the  rights  of 
parties  during  the  pendency  of  the  appeal.'' 

In  HxU  V.  Finnigany  64  Cal.  493,  the  court  said: 
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"  We  have  no  doubt  but  this  court  has  an  inherent  power 
to  secure  to  the  appellant  the  fruits  of  a  successful  appeal, 
if  it  can  be  done  without  depriving  the  respondent  of  a  sub- 
stantial right." 

And  the  qualification  mentioned  by  the  court  in  that 
case  is  not  in  point  here,  for  there  is  nothing  to  prevent 
the  board  proceeding  with  the  trial  of  the  cause  without 
the  concurrence  of  the  member  objected  to.  In  Levy  v. 
Ooldberg,  40  Wis.  308,  it  was  held  that  the  power  of  the 
court  to  stay  proceedings  in  any  matter  appealed  to  it  did 
not  altogether  depend  upon  statutory  enactment,  but  was 
inherent  in  the  court.  The  same  announcement  was  made 
in  Northwestern  Mut,  Life  Ins.  Co,  v.  Park  Hotel  Co.,  37 
Wis.  125. 

The  substance  of  the  affidavit  for  the  writ  is  to  the  effect 
that  A.  J.  Wells  was  a  personal  enemy  of  the  relator,  that 
he  was  a  prime  mover  in  having  the  charges  preferred  and 
prosecuted,  that  he  was  biased  and  prejudiced  against  re- 
lator, that  he  had  no  personal  knowledge  of  any  of  the 
facts  alleged  in  the  charges,  that  he  had  publicly  announced 
his  intention  to  vote  to  find  relator  guilty,  and  that  he  pro- 
posed to  vote  to  remove  him  from  his  office  no  matter 
what  the  evidence  might  be,  and  that  his  mind  was  made 
up  and  his  determination  fixed. 

The  case  of  Fawcett  v.  Superior  Couriy  16  Wash.  842 
(46  Pac.  389,  55  Am.  St  Eep.  894),  is  relied  upon  by  the 
respondent  to  maintain  his  contention  that  the  board  of 
education  cannot  be  restrained  from  proceeding.  That  was 
a  quo  warranto  proceeding  to  try  the  right  to  an  office. 
The  judgment  of  ouster  had  been  pronounced  against  Faw- 
cett, and  it  was  held  by  this  court  that  the  judgment  was 
self-executing,  and  that  without  the  aid  of  process  or  furth- 
er action  of  the  court  it  accomplished  the  object  sought  to 
be  attained,  so  that  there  was  nothing  upon  which  the  bond 
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could  operate  except  for  costs.  But  that  is  altogether  dif- 
ferent from  the  case  at  bar.  It  was  the  object  of  the  appel- 
lant in  this  case  to  prevent  himself  from  being  placed  in 
the  position  in  which  Fawcett  was  placed  by  the  judgment 
of  ouster.  Were  he  to  stand  by,  and  allow  the  board  to  pro- 
ceed and  remove  him  from  his  office,  then  he  would  be  as 
helpless  as  Fawcett  was  in  the  case  cited;  but  it  is  for  the 
very  purpose  of  maintaining  his  rights  and  preventing  his 
being  overtaken  by  that  condition  that  this  stay  is  sought. 

It  is  stoutly  contended  by  the  respondents  that  this  case 
does  not  fall  under  any  of  the  disqualifications  of  the  judge 
provided  in  subd.  4  of  §  163  of  the  Code  of  Procedure 
(Bal.  Code,  §  4857),  and  that,  outside  of  the  provisions  of 
the  code,  a  judge  is  only  disqualified  by  having  a  financial 
interest  in  the  result  of  the  suit.  "We  have  examined  with 
care  all  the  authorities  cited  by  the  respondents  to  sustain 
this  contention,  but  are  of  the  opinion  that  they  fail  to  do 
so.  Most  of  the  cases  either  fall  within  the  doctrine  of  ne- 
ce88ity,  which  is  announced  by  some  of  the  courts,  where  to 
challenge  the  judge  successfully  would  prevent  the  hear- 
ing of  the  cause,  as  in  cases  where  there  was  no  other  tri- 
bunal to  try  the  case,  or  where  the  judge  was  sitting  merely 
to  declare  the  law  and  the  case  was  tried  by  jury,  and  in 
all  the  cases  we  think  an  appeal  would  lie.  It  may  be 
said  here  that  no  appeal  lies  from  the  decision  of  the 
board  of  directors,  and  the  judges  act  in  the  capacity  of 
jurors;  and,  while  some  courts  have  decided  that  the 
tests  of  the  respective  qualifications  of  judges  and 
jurors  are  not  the  same,  yet  in  a  case  of  this 
kind,  where  the  judges  pass  upon  the  facts,  and  it 
is  a  pure  question  of  fact  which  is  presented  for  their 
consideration  and  for  their  determination,  we  see  no  good 
reason  why  the  test  of  qualification  should  be  different ;  for 
the  judge  in  this  case  is  in  reality  a  juror  passing  upon  ques- 
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tions  of  fact.  It  is  true  that  on  page  52  of  12  Am.  &  Eng. 
Enc.  Law,  the  proposition  is  announced  that,  ''in  the  a1>- 
sence  of  statutory  provisions,  prejudice  not  based  on  prop- 
erty interest  in  the  judge  is  not  assignable  as  a  legal  cause 
of  disqualification."  But  this  broad  assertion  of  the  text 
is  not  borne  out  by  the  cases  cited  to  sustain  it,  many  of 
which  are  cited  by  the  respondents  in  this  case.  For  in- 
stance, in  McCauUy  v.  Weller,  12  Cal.  500,  it  was  held 
by  the  supreme  court  of  California,  through  Tebby,  0.  J., 
that 

"the  exhibition  by  a  judge  of  partisan  feeling,  or  the  un- 
necessary expression  of  an  opinion  upon  the  justice  or  mer- 
its of  a  controversy,  though  exceedingly  indecorous,  im- 
proper and  reprehensible,  as  calculated  to  throw  suspicion 
upon  the  judgments  of  the  court,  and  bring  the  adminis- 
ti*ation  of  justice  into  contempt,  are  not,  under  our  statute, 
siifRcient  to  authorize  a  change  of  venue  on  the  ground 
that  the  judge  is  disqualified  from  sitting." 

But  even  admitting  the  correctness  of  that  decision — 
which  we  are  not  inclined  to  do — ^the  court  evidently  would 
have  come  to  a  different  decision  in  a  case  of  this  kind,  for 
they  based  the  decision  on  the  ground  that  the  province 
of  the  judge  was  to  decide  questions  of  law  alone,  and 
that  his  decisions  upon  these  points  were  not  final,  but,  if 
erroneous,  the  party  had  his  remedy  by  appeal.  People  v. 
Mahoneyy  18  Cal.  181,  is  substantially  the  same  holding,  the 
argument  being  that,  if  the  judge  acted  illegally  on  the 
trial,  or  denied  the  prisoner  his  legal  rights,  it  could  be 
remedied  on  appeal.  In  People  v.  Williams,  24  Cal.  31, 
the  court  quotes  approvingly  §  2945  of  Wharton^s  Crim- 
inal Law,  where  that  author  says: 

^'  The  practice  among  the  civilians  extends  the  right  of 
challenges  for  cause  to  the  judges  as  well  as  the  jurors; 
and  the  great  inclination  of  authority  is  that  the  same 
causes  which  disqualify  one  disqualify  the  other.    Where 
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the  judge,  like  a  chancellor,  sits  to  try  both  facts  and  law, 
as  in  the  case  with  the  civilians,  there  is  peculiar  reason  for 
the  application  to  him  of  a  jealous  test." 

But  in  this  case  the  judges  were  simply  sitting  as  judges 
to  pass  upon  questions  of  law,  and  the  court  discriminated 
that  case  from  such  a  case  as  the  one  in  hand. 

Chapman  v.  Stoneman^  63  Cal.  490,  does  not  seem  to 
us  to  be  in  point.  It  was  simply  held  in  that  case  that  the 
governor  had  authority  and  jurisdiction  to  investigate 
questions  of  misconduct  on  the  part  of  the  state  board  of 
prison  directors.  There  is  no  intimation  in  the  case  any- 
where of  any  charge  of  bias  or  prejudice  on  the  part  of 
the  governor.  AlUn  t;.  RexUyj  5  Nev.  452,  cited  on  page 
8  of  respondents'  brief,  is  evidently  a  miscitation,  as  the 
case  is  not  to  be  found  in  that  volume.  It  was  probably 
taken  from  the  citations  given  by  12  Am.  &  Eng.  Enc. 
Law  to  sustain  \he  text  announced  by  that  court,  which 
we  commented  on  above;  but  the  author  was  mistaken  in 
the  citation.  Pearson  v.  Hopkins^  2  N.  J.  Law,  181,  was 
a  challenge  to  a  judge  who  had  acted  in  the  circuit  court, 
and  had  overruled  a  motion  of  the  defendant  for  a  non- 
suit, and  it  was  held  that  this  did  not  disqualify  him  from 
sitting  in  the  case  on  appeal,  the  court  rightfully  taking  the 
view  that,  if  the  expression  of  an  opinion  by  a  judge  on  the 
law  disqualified  him,  he  would  be  disqualified  from  trying 
a  case  upon  the  granting  of  a  motion  for  a  new  trial.  The 
same  was  substantially  the  holding  in  Pierce  v,  Delamatery 
1  N.  T.  17,  and  the  same,  in  substance,  was  decided  in 
Waters-Pierce  Oil  Co.  v.  Cooky  6  xex.  Civ.  App.  578  (26 
S.  W.  96).  We  do  not  think  the  other  cases  cited  in  respond- 
ent's brief,  and  commented  on  therein,  are  in  point.  We 
will,  however,  especially  notice  the  two  which  are  nearest  in 
point.  In  People  v.  Board  of  Police  Comers,  32  N.  Y. 
Supp.  18,  it  was  held  that  it  was  not  error  for  a  commission- 
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er  to  sit  on  the  trial  of  charges  against  a  policeman  after  he 
had  been  challenged  on  the  ground  that  he  had  prejudged 
the  case,  and  did  not  intend  to  give  the  policeman  a  fair 
trial,  it  not  being  claimed  that  the  commissioner  had  any 
interest  in  the  matter,  or  was  disqualified  by  any  statute. 
This  case  was  based  on  the  doctrine  of  necessity,  and  it  was 
asserted  by  the  court  that,  if  the  judges  who  were  chal- 
lenged were  thereby  rendered  disqualified  to  try  the  case, 
the  relator  could  secure  himself  in  office,  because  it  would 
leave  the  board  without  a  majority  of  its  members  to  ren- 
der a  judgment  or  make  a  determination.  And  in  People  v. 
Common  Council  of  City  of  Avbum,  33  N.  T.  Supp.  165, 
the  decision  is  substantially  the  same  as  the  one  noticed 
above,  where  the  court  quoted  approvingly  the  announce- 
ment by  the  court  in  In  re  RyerSy  72  N.  T.  1  (28  Am.  Rep. 
88), 

"  that  it  must  be  the  law  from  these  cases  that,  where  the 
judicial  power  has  been  confided  to  one  judge,  and,  if  he 
should  fail  to  act,  there  would  be  no  means  of  proceeding 
in  the  matter,  though  interested,  he  may  take  such  cogniz- 
ance of  the  case  as  is  absolutely  necessary,  so  far  that  the 
party  shall  not  be  without  remedy." 

But  the  two  last  cases,  as  far  as  they  did  go  on  the  sub- 
ject— ^and  they  may  be  conceded  to  come  nearer  sustain- 
ing respondents'  contention  than  any  other  cases  cited — 
were  overruled  in  People  v.  Board  of  Trustees  of  Village 
of  Saratoga  Springs^  39  N,  Y.  Supp.  607,  where  it  was 
held  that  a  village  trustee  who  prefers  charges  against  a 
village  officer  is  disqualified  to  sit  as  a  member  of  the 
board  of  trustees  on  hearing  of  the  charges,  as  otherwise  he 
would  act  as  both  accuser  and  judge;  especially  disap- 
proving People  V.  Common  Council  of  City  of  Avhurny 
supra,  and  further  holding  that  the  removal  of  a  village 
officer  by  the  board  of  trustees  is  illegal  where  the  charges 
were  preferred  by  one  of  the  trustees  who  sat  on  the  hear- 
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ing,  and  without  whom  a  quorum  of  the  board  would  not 
have  been  present.  And  noticing  the  doctrine  of  necessity 
above  spoken  of,  it  was  held  that  the  exception  to  the  rule 
that  judicial  officers  shall  not  act  in  a  matter  in  which  they 
are  interested,  in  order  to  prevent  a  failure  of  justice,  does 
not  apply  so  as  to  permit  a  disqualified  member  of  a  board, 
the  powers  of  which  may  be  exercised  by  a  majority  of  its 
members,  to  take  part  in  a  judicial  proceeding  by  the 
board.  This  case  seems  to  us  to  be  a  parallel  case  with  the 
one  at  bar,  so  far  as  this  question  is  concerned.  The  court 
makes  the  announcement  that  one  of  the  rights  secured  to 
an  accused  person  by  the  law  of  the  land  is  that  his  accuser 
bhall  not  be  at  the  same  time  his  judge. 

"Cases  are  to  be  found,"  say  the  court  in  this  case,  "where  | 
judicial  officers,  or  officials  acting  in  a  judicial  capacity,  ] 
have  been  permitted  to  act,  notwithstanding  the  disquali- 
fication of  interest;  but  I  think,  without  exception,  they 
have  all  been  cases  where,  unless  such  officer  was  permitted 
to  act,  there  would  have  been  a  failure  of  justice,  for  the 
reason  that  there  was  no  other  person  who  could  act.  They 
have  been  confined  to  cases  where  the  judicial  tribunal  or 
body  to  act  consisted  of  but  a  single  person,  and  there  was 
no  other  tribunal  or  officer  before  whom  the  proceedings 
eould  be  taken,  and  the  officer  was  permitted  to  act  from 
necessity." 

It  is  conceded  by  the  counsel  for  the  respondents  that 
this  case  overrules  the  former  cases  reported  in  the  New 
York  Supplement,  but  they  ipsist  that  the  reasoning  of  the 
former  cases  is  better,  and  that  the  decisions  are  more  in 
consonance  with  the  adjudicated  cases.  But  we  cannot  agrep 
with  them  on  this  proposition.  The  principle  of  impartial-  ' 
ity,  disinterestedness,  and  fairness  on  the  part  of  the  judge 
is  as  old  as  the  history  of  courts;  in  fact,  the  administra- 
tion of  justice  through  the  mediation  of  courts  is  based  upon 
this  priciple.    It  is  a  fundamental  idea,  running  throlgh 

2—19  WASH. 
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and  pervading  the  whole  system  of  judicature,  and  it  is  the 
popular  acknowledgment  of  the  inviolability  of  this  princi- 
ple which  gives  credit,  or  even  toleration,  to  decrees  of  judi- 
cial tribunals.  Actions  of  courts  which  disregard  this  safe- 
guard to  litigants  would  more  appropriately  be  termed  the 
administration  of  injustice,  and  their  proceedings  would  be 
as  shocking  to  our  private  sense  of  justice  as  they  would  be 
injurious  to  the  public  interest.  The  learned  and  observant 
Lord  Bacon  well  said  that  the  virtue  of  a  judge  is  seen  in 
making  inequality  equal,  that  he  may  plant  his  judgment 
as  upon  even  ground.  Caesar  demanded  |;]ifltr  ]ii«  wife 
should  not  only  be  virtuous,  but  beyond  suspicion:  and 
the  state  should  not  be  any  less  exacting  with  its  judicial 
officers,  in  whose  keeping  are  placed  not  only  the  financial 
interests,  but  the  honor,  the  liberty  and  the  lives  of  its  citi- 
zens, and  it  should  see  to  it  that  the  scales  in  which  the 
rights  of  the  citizen  are  weighed  should  be  nicely  balanced, 
for,  as  was  well  said  by  Judge  Bbokson  in  People  v.  Suf- 
folk Common  PleaSy  18  Wend.  550: 

"  Next  in  importance  to  the  duty  of  rendering  a  right- 
eous judgment,  is  that  of  doing  it  in  such  a  manner  as  will 
beget  no  suspicion  of  the  fairness  and  integrity  of  the 
judge." 

The  reason  that  financial  interest  or  near  relationship  to 
a  litigant  is  held  to  be  sufficient  to  recuse  a  judge  is  that 
it  is  to  be  presumed  that  self-interest  or  natural  affection 
will  unconsciously  prejudice  a  judge,  and  deprive  the  liti- 
gant of  a  fair  trial.  This  presumption  in  certain  cases  may 
or  may  not  be  justified  by  the  truth,  but  so  solicitous  is  the 
law  to  maintain  inviolate  the  principle  that  every  litigant 
shall  be  secure  in  his  right  to  a  fair  trial  that  he  is  accord- 
ed the  benefit  of  the  presumption.  But  what  does  a  pre- 
sumption amount  to  compered  with  the  admitted  fact  that 
the  judge  will  not  accord  the  litigant  a  fair  trial;  that  he 
will  vote  to  remove  him  from  his  office,  no  matter  what  the 
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evidence  may  be!  And  this,  so  far  as  this  case  is  concerned, 
the  demurrer  to  the  affidavit  having  been  sustained,  must 
be  considered  the  fact.  To  compel  a  litigant  to  submit  to 
a  judge  who  has  already  confessedly  prejudged  him,  and 
who  is  candid  enough  to  announce  his  decision  in  advance, 
and  insist  that  he  will  adhere  to  it,  no  matter  what  the  evi* 
dence  may  be,  would  be  so  farcical  and  manifestly  wrong 
that  it  seems  to  us  that  the  idea  must  necessarily  be  exclud- 
ed by  the  very  expression  '^administration  of  justice."  As 
sustaining  this  view,  the  following  cases,  cited  by  appel- 
lant, are  found  to  be  in  point:  Bamett  v.  Ashmorey  5 
Wash.  163  (31  Pac.  466);  Moses  v.  JuHaUy  84  Am.  Dec. 
114;  StocJeweU  v.  Township  Boardy  22  Mich.  341;  Oak- 
ley V.  Aspinwally  8  N.  Y.  547;  Williams  v.  RoHnsony 
6  Cush.  334.  A  review  of  the  cases  cited  by  appellant  is 
made  by  the  respondents  for  the  purpose  of  showing  that 
the  facts  decided  in  them  are  not  similar  to  the  facts  in  the 
case  at  bar,  and,  while  it  is  true  that  in  some  of  the  cases 
fiyiiiTimftl  interest  was  claimed,  yet,  as  a  rule,  the  decisions 
are  not  based  upon  that  ground,  but  upon  the  broad  ground 
that  the  citizen  is  entitled  to  a  judge  who  is  absolutely  im- 
partial. The  merits  of  the  case  are  not  now  before  us. 
The  permanent  writ  will  issue. 

SooTT,  C.  J.,  and  Andbes,  Gobdon  and  Reavis,  JJ., 
concur. 


20  HALLAM  V.  TILUNGHAST, 

Opinion  of  the  Oonrt— Scott,  0.  J.  [19  Wash. 


jO     '^'  [Na2609.    Decided  February  24. 1898.] 

f26  604       Bbnjamin  Hallam,  Respondent^  v.  Philip   Tilling- 

HASTy   Receiver^  and  Thb  Commbbcial   National 
Bane,  Appellants. 

APPEAL  —  AUTHORITY  OF  ATTOBMBY  TO  TAKB  —  BBTTLBMBNT  OF  BTATB- 
MBMT  OF  FACTS  —  POWEB  OF  FOBMEB  JUDOS  TO  CBBTIFY  —  COL- 
LBCT10N8  BY  BANK  —  RELATIONS  OF  PARTIES. 

A  receiyer  of  an  insolvent  bank,  who  appears  of  record  also 
as  attorney  for  the  bank  itself,  may  prosecute  an  appeal  for  the 
bank,  when  no  question  as  to  his  authority  to  appear  as  such  at- 
torney has  been  raised  in  the  lower  court 

The  settlement  and  certifying  of  a  statement  of  facts  by  the 
court  is  a  Judicial  act,  which  can  be  exercised  only  by  one  Tested 
with  judicial  power;  hence,  the  act  of  March  8,  1893  (Bal.  Code» 
S  5061),  which  authorizes  and  requires  a  judge  whose  term  of  of- 
fice has  expired  to  settle  statements  of  facts  in  actions  preyiously 
tried  before  him,  is  invalid  and  unconstitutional,  as  attempting  to 
impose  judicial  functions  on  one  whose  judicial  powers,  as  pre- 
scribed under  the  constitution,  have  terminated  with  the  expira- 
tion of  his  term  of  office.    (Andebs,  J.,  dissents.) 

The  collection  by  a  bank  of  a  draft  placed  in  its  hands  for 
that  purpose  establishes  the  relation  of  debtor  and  creditor,  and 
not  one  of  trust,  between  it  and  the  party  delivering  the  drafts 
although  the  delivery  may  have  been  made  for  the  purpose  of 
collection  only,  without  any  deposit,  or  agreement  to  deposit  any 
part  of  the  proceeds  of  the  draft    (Gordon,  J.,  dissents.) 

Appeal  from  Superior    Court,    Pierce  County. — ^Hon. 

John  C.  Stalloup,  Judge.    Beversed. 

TiUingTuist  &  Pritchardy  for  appellants. 
Lueders  &  Leo,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

SooTT,  C.  J. — ^The  respondent  moves  to  dismiss  this  cause 
on  the  ground  that  no  appeal  was  taken  by  the  bank,  the 
contention  being  that  the  receiver  could  not  appeal  for  the 
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bank  or  independent  of  it;  but^  -without  considering  the 
last  question,  it  is  shown  by  the  record  that  the  bank  ap- 
peared in  the  action  by  Mr.  Tillinghast,  who  was  also  re- 
ceiver, as  its  attorney,  and  his  authority  to  so  appear  was 
not  questioned  in  the  lower  court  and  consequently  it  can 
not  be  questioned  here.  It  follows  that  he  could  take  an 
appeal  for  the  bank  as  well  as  in  his  own  behalf  as  receiv- 
er. It  is  contended  also  that  no  sufficient  appeal  bond  was 
given.  It  appears  that  a  cost  bond  was  filed  and  alBO  a  sepa- 
rate stay  bond.  The  decision  with  reference  to  the  appeal 
on  the  part  of  the  bank  disposes  of  the  question  as  to  the 
cost  bond  and  that  was  sufficient  to  confer  jurisdiction  on 
this  court.    The  motion  to  dismiss  is  denied. 

The  respondent  also  moves  to  strike  the  statement  of 
facts,  on  the  ground  that  the  same  was  settled  by  the  judge 
after  his  term  of  office  had  expired,  which  calls  in  ques- 
tion the  validily  of  §  12  of  the  act  relating  to  the  settle- 
ment of  statements  of  facts,  approved  March  8,  1898 
(Laws  of  1893,  p.  116,  §  12;  Bal.  Code,  §  6061),  which 
authorizes  and  requires  a  judge  whose  term  of  office  has 
expired  to  settle  statements  of  facts  in  actions  previously 
tried  before  him,  it  being  contended  that  these  provisions 
of  said  act  are  in  conflict  with  §§  1  and  5,  art.  4,  of  the 
constitution. 

The  precise  question  raised  here  has  never  been  ex- 
pressly passed  upon  by  this  court,  although  the  effect  or 
result  of  several  cases  is  to  decide  the  principle  in  favor 
of  the  respondent.  In  State  ex  rel.  Hinchsy  v.  AUyn^  7 
Wash.  285  (34  Pac.  914),  which  was  an  application  for  a 
mandamus  to  compel  an  ex-judge  to  settle  and  certify  a 
statement  brought  under  the  act,  Laws  1893,  p.  6,  the  writ 
was  refused  on  the  ground  that  the  law  did  not  purport  to 
compel  the  judge  to  act 

Prior  to  these  laws,  in  Faulconer  v.  Warner,  2  Wash. 
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525  (27  Pac  274),  it  was  held  that  an  ex-judge  had  no  au- 
thority to  settle  a  statement  in  a  cause  which  had  been 
tried  before  him.  The  inference  might  be  drawn  from  the 
discussion  of  the  case  that  the  legislature  could  empower 
him  to  settle  a  statement,  but  the  question  was  not  involved 
nor  expressly  ruled  upon.  But  it  was  held  in  that  case  that 
the  action  of  the  judge  in  settling  a  statement  was  judicial 
in  its  nature. 

In  Ounderson  v.  Cochrane^  3  Wash.  476  (28  Pac  1105), 
it  was  held  that  the  court  has  authority  to  settle  a  statement 
where  the  term  of  office  of  the  judge  who  tried  the  cause 
has  expired. 

A  number  of  decisions  elsewhere  have  been  called  to  our 
attention  upon  this  subject,  and  in  many  instances  the  pow- 
er of  a  former  judge  to  setfle  a  statement,  after 
his  term  had  expired,  has  been  sustained,  but 
in  nearly  every  instance  it  was  xmder  the  view 
that  the  settlement  of  the  statement  is  a  ministerial 
act^  and  not  a  judicial  one,  or  on  the  principle  that 
the  finding  of  the  trial  judge  as  to  what  took  place  is 
conclusive.  That  it  is  essentially  judicial  in  our  prac- 
tice is  beyond  question.  In  Yan  Lehn  v.  Morsey  16  Wash. 
219  (47  Pac.  485),  where  a  controversy  arose  between  the 
appellant  and  the  judge  who  tried  the  cause  over  certain 
matters  which  it  was  claimed  took  place  at  the  time  of  the 
trial,  this  court,  upon  an  application  by  the  appellant  to 
compel  a  settlement  of  the  statement  accordingly,  appoint- 
ed a  referee  to  take  testimony  and  certify  it  to  this  court, 
which  was  done,  and  the  contention  of  the  appellant  was 
sustained.  No  such  practice  could  be  had  on  the  theory 
that  the  action  of  the  judge  in  such  matters  is  ministerial, 
nor  could  it  be  harmonized  with  the  proposition  that  an  ex- 
judge  might  be  authorized,  but  could  not  be  compelled,  to 
act,  consequently  we  are  bound  to  follow  our  former  hold- 
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ings  to  the  effect  that  the  action  is  judicial  in  its  nature;  it 
would  follow  also  that  if  an  ex-judge  could  act  at  all  he 
could  be  compelled  to  act,  for  the  practice  of  permitting  a 
judge  to  proceed  or  not  as  he  should  see  fit,  or  to  undertake 
to  proceed  and  then  discontinue,  could  not  be  tolerated  for 
a  moment.  The  question  now  to  be  expressly  determined 
is  whether  the  legislature  could  empower  and  obligate  an 
ex- judge  to  act  as  a  court  after  his  term  of  office  has  ex- 
pired. Of  course,  while  taking  such  an  office  has  some  of 
the  features  of  a  contract,  that  would  no  longer  apply,  for 
where  judges  were  elected  after  this  act  was  passed  they 
could  be  held  to  have  assumed  all  the  burdens  of  the  of- 
fice, and  the  only  question  is  as  to  the  constitutionality  of 
the  statute.  Section  1,  article  4,  vests  the  judicial  power 
of  the  state  in  the  supreme  and  superior  courts,  etc.,  and 
§  5  provides  that  the  term  of  office  of  a  judge  of  the  supe- 
rior court  shall  be  four  years,  consequently  when  his  term 
of  office  has  expired  he  is  no  longer  a  judge  and  clearly  can 
no  longer  exercise  judicial  functions.  It  follows  that  the 
act  in  this  respect  is  invalid,  being  in  direct  conflict  with 
the  constitution.  The  statement  of  the  question  decides  it 
under  these  provisions  and  our  former  holdings. 

No  hardship  can  result,  for  the  statement  can  be  settled 
by  the  court.  The  identity  of  the  judge  is  lost  in  the  court, 
and  the  court  continues,  although  the  term  of  a  judge  is 
ended.  Where  a  controversy  arises  the  ex-judge  can  be  sub- 
poenaed and  compelled  to  testify. 

In  the  older  practice,  in  many  jurisdictions,  the  action  of 
the  judge  who  tried  a  cause  in  settling  a  statement  could 
not  be  controlled.  His  own  decision  as  to  what  took  place 
was  final;  but  that  does  not  obtain  here,  nor  is  the  diffi- 
culty of  determining  what  did  take  place  as  great  as  former; 
ly,  owing  to  the  fact  that  stenographers  are  usually  em- 
ployed now  to  take  down  the  proceedings  of  the  trial  in  de- 


24  HALLAM  V.  TILLINGHA8T. 

, 

Opinion  of  the  Court — Scott,  C.  J.  [19  Wash. 

tail.  The  motion  to  strike  the  statement  is  granted.  As 
this  was  a  question  of  practice  which  seems  to  have  been 
fully  briefed,  and,  the  court  having  reached  a  conclusion, 
it  was  thought  best  to  decide  it  at  this  time,  although  this 
case  could  as  well  have  been  disposed  of  without  doing  so. 
U  decided  now,  owing  to  the  lapse  of  time  since  the  kst 
election  of  judges,  it  will  not  be  likely  to  affect  other  pend- 
ing appeals  injuriously,  but  if  postponed  it  might  come  up 
again  soon  after  another  election  and  affect  a  good  many. 

As  to  the  merits  the  question  is  left,  whether  the  judg- 
ment rendered  in  the  lower  court  is  not  contrary  to  the 
findings.  The  action  was  brought  to  recover  the  amount  of 
a  draft  payable  in  Oregon,  collected  by  the  bank  for  the 
plaintiff  while  it  was  doing  business.  The  material  findings 
are  as  follows: 

"That  thereafter,  to-wit:  on  the  llth  day  of  October, 
1895,  plaintiff  delivered  said  draft  to  the  above  named  de- 
fendant Columbia  National  Bank  for  collection. 

"  That  on  the  18th  day  of  October,  1895,  said  defend- 
•  ant,  the  Columbia  National  Bank,  by  its  agent,  had  col- 
lected for  plaintiff  from  said  treasurer  of  said  company, 
8ai<^  sum  of  four  hundred  seventy-eight  and  75-100  dollars 
on  paid  draft. 

"  That  the  said  Columbia  National  Bank  had  in  its  hands 
money  in  excess  of  the  said  sum  of  $478.75  when  said  bank 
suspended,  which  went  into  the  hands  of  said  receiver. 

•'  That  said  plaintiff  delivered  said  draft  to  said  bank  for 
collection  only  and  for  no  other  purpose. 

"  That  plaintiff  never  deposited  or  agreed  to  deposit  the 
proceeds  of  said  draft  or  any  part  thereof  with  said  bank.'' 

In  finding  two  it  was  found  that  the  bank  became  in- 
solventon  October  24,  1895,  a  few  days  after  the  draft  was 
collected.  Do  the  findings  negative  a  special  agency  or 
trust  8ui  to  the  proceeds  of  the  draft?  If  they  do,  the  judg- 
ment cannot  be  sustained.  In  Botuman  v.  First  National 
Banky  9  Wash.  614  (38  Pac.  211,  43  Am.  St.  Kep.  890), 
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a  very  similar  question  was  decided  contrary  to  the  conten- 
tion of  the  respondent  here,  although  some  stress  was  laid 
upon  the  fact  there  that  the  bank,  in  addition  to  making 
the  collection,  was  directed  to  remit  the  proceeds,  and  that 
following  the  custom  the  same  would  be  remitted  in  the 
shape  of  a  draft  or  certificate  of  deposit^  and  not  in  specie. 
It  was  stated,  however,  that 

" .  .  .  the  transaction,  even  if  iminfluenced  by  any 
action  of  the  respondents  after  the  collection  was  made, 
would  have  established  between  them  and  the  defendant 
bank  the  relation  of  creditor  and  debtor,  and  not  that  of 
cestui  que  trust  and  trustee.** 

It  was  also  stated  tliat  the  custom  of  banks  in  regard  to 
making  collections  and  remitting  therefor,  was  so  well  es- 
tablished and  so  universally  known  that  the  courts  are  re- 
quired to  take  judicial  notice  of  the  fact  that  a  bank,  when 
it  makes  a  collection,  never,  unless  specially  directed  so  to 
do,  remits  the  specie  collected,  but  remits  in  the  fonp.  of 
a  draft  or  certificate.  Blake  v.  State  Savings  Banhy  12 
Wash.  619  (41  Pac.  909),  involved  a  somewhat  different 
question,  but  the  discussion  covered  the  principle  in  this 
case  and  in  effect  decided  it  adversely  to  the  respondent. 
The  principle  there  in  issue, under  one  view  of  the  case,  be- 
ing a  wrongful  conversion  of  the  funds;  but  it  was  held  to 
establish  simply  the  relation  of  a  debtor  and  creditor  on  the 
ground  that  the  money  converted  had  been  commingled 
with  other  funds  of  the  bank,  and  had  lost  its  identity  so 
that  a  trust  could  not  be  established.  The  respondent  un- 
dertakes to  distinguish  this  case  from  the  two  mentioned, 
because  there  was  no  direction  to  remit  the  proceeds,  but 
that  the  bank  was  to  hold  the  money  until  the  plaintiff 
called  for  it.  There  is  no  contention  that  there  was  any 
agreement  that  the  particular  money  should  be  preserved 
in  specie.  In  fact,  it  must  be  presumed,  under  the  custom 
stated,  that  the  particular  money  paid  to  satisfy  the  draft 
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was  never  received  by  the  bank  here,  as,  following  the 
custom,  the  draft  would  be  sent  by  the  bank  to  its  corre- 
spondent where  the  draft  was  payable,  for  collection,  and, 
when  paid,  under  such  custom  the  specie  would  not  be  re- 
mitted, but  the  bank  sending  the  draft  would  be  credited 
with  the  amount  merely,  and  such  matter  left  for  future  set- 
tlement in  the  balancing  of  accounts.  The  respond- 
ent was  bound  to  know  this  custom.  The  fact  that  he 
never  specially  agreed  to  deposit  the  proceeds  of  the  draft 
with  the  bank  made  no  difference.  If  he  wanted  to  except 
it  from  the  usual  custom  there  should  have  been  an  agree- 
ment that  the  specific  money  should  be  set  aside  for  him, 

m 

or  disposed  of  in  some  particular  way,  or,  at  least,  that 
upon  the  payment  of  the  draft  a  like  amount  should  be 
segregated  from  the  general  funds  of  the  bank  and  kept 
for  him,  thus  keeping  the  proceeds  in  a  special  substituted 
form.  Had  this  been  done  prior  to  the  insolvency  of  the 
bank  no  doubt  a  trust  would  have  resulted  as  against  the 
receiver,  if  the  particular  proceeds  in  either  the  original  or 
substituted  form  came  into  his  possession.  There  is  no  equi- 
ty in  a  rule  giving  such  claims  as  the  plaintiff's  a  preference 
over  the  general  creditors.  He  trusted  the  bank  under  the 
general  custom,  in  depositing  the  draft  for  collection,  much 
the  same  as  any  other  general  depositor  trusts  a  bank.  The 
finding  that  the  bank  had  a  sufficient  amount  of  money  to 
discharge  this  obligation  at  the  time  the  receiver  took  pos- 
session negatives  the  idea  that  it  had  as  a  separate  trust 
the  particular  money  collected,  even  if  the  custom  were  not 
regarded.  Nor  does  it  appear,  but  there  may  have  been 
other  claims  against  the  bank  like  this  one  of  the  plain- 
tiff's, if  it  was  regarded  as  a  trust  fund,  more  than  suffi- 
cient to  have  exhausted  its  assets.  We  attach  no  import- 
ance to  these  latter  suggestions,  however.  The  authorities 
upon  these  questions  are  somewhat  conflicting,  as  stated  in 
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Bowman  v.  First  National  Bank,  supra.     We  have  ex- 
amined all  the  cases  cited  by  both  parties,  and  think  that 
the  decided  weight  is  in  favor  of  the  appellant's  conten- 
tion.   Following  the  custom  in  such  cases,  the  money,  upon 
making  a  local  coUection  even,  would  be  placed  with  the 
general  moneys  of  the  bank,  and  this  would  follow  as  weU 
from  a  single  transaction  as  from  many,  and  when  the  cred- 
itor should  call  for  payment,  the  particular  moneys  would 
not  be  handed  out  to  him,  but  he  would  be   required   to 
check  against  the  general  funds  of  the  bank,  or  to  return 
the  certificate  of  deposit  if  one  had  been  issued  to  him.    He 
would  be  paid  from  the  general  fund  in  either  event  under 
such  custom.    The  most  applicable  case  to  support  his  con- 
tention cited  by  the  respondent  is  that  of  McLeod  v.  Evans, 
66  Wis.  401  (28  N.  W.  173,  214,  57  Am.  Kep.  287),  but 
that  case  was  expressly  overruled  by  the  court  in  NonotucTc 
SiOe  Co.  V.  Flanders,  87  Wis.  287  (58  N.  W.  383).    In 
support  of  the  general  proposition  that  only  the  ordinary 
relationship  of  debtor  and  creditor  is  established  by  sub- 
stantially the  facts  here,  see  Akin  v.  Jones,  93  Tenn.  353 
(27  S.  W.  669,  42  Am.  St.  Kep.  921);    Bank  of  Com- 
tnerce  v.  Russell,  2  Dill.  215;     Anhevser-Bvsch  Brewing 
Assign  V.  Clayton,  56  Fed.  759;    Muhlenberg  v.  Northwest 
Loan  &  T.  Co.,  26   Ore.    132    (88    Pac.    982);     Tink- 
ham  V.  Hey  worth,  81  HI.  519;     Illinois    Trust  &  8av. 
Bank  v.  First  National  Bank,    15    Fed.  858;     Freling- 
huysen  v.  Nugent,  36  Fed.  229;    Philadelphia  National 
Bank  v.  Dowd,  38  Fed.  172;     City  of  Spokane  v.  First 
National  Bank,  68  Fed.  982;     Little  v.  Chadwick,  151 
Mass.  109  (23  N.  E.  1005). 

There  is  no  fraud  found  in  this  case  on  the  part  of  the 
bank,  if  that  would  make  any  difference.  Also,  the  draft 
deposited  was  the  plaintiff's  own  property,  and  not  held  by 
him  in  trust  for  another.    It  is  not  contended  that  the  evi^ 
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dence  would  warrant  any  more  favorable  findings  for  him 
than  the  ones  made,  if  we  were  at  liberty  to  consider  the 
testimony.  In  fact,  there  was  a  strong  contention  by  the 
appellants  otherwise.  It  follows  that  there  was  no  trust 
established,  and  that  the  judgment  must  be  reversed,  and 
the  cause  remanded  with  instructions  to  enter  a  judgment 
in  favor  of  the  appellants  as  contended. 

DuNBAB  and  Beavis,  JJ.,  concur. 

Ain>EB8,  J.,  (dissenting). — ^I  fully  concur  in  the  forego- 
ing opinion  of  the  Chief  Justice  on  the  merits  of  this  case, 
but  not  in  the  ruling  on  the  motion  to  strike  the  statement 
of  facts.  Conceding  that  the  act  of  determining  what 
transpired  during  the  trial  of  a  cause  is  in  its  nature  judicial, 
it  nevertheless  seems  to  me  that  it  is  not  beyond  the  power 
of  the  legislature  to  authorize  a  judge,  after  going  out  of 
office,  to  state  and  certify  what  facts  were  disclosed,  and 
what  questions  were  decided,  at  the  trial.  In  such  cases  all 
that  is  done  by  the  judge  is  to  complete  the  history  of  the 
trial  had,  and  to  put  in  the  required  form  the  facts  found 
during  his  term  of  office.  I  do  not  think  that  this  court, 
in  the  cases  heretofore  decided,  and  cited  in  the  opinion, 
intended  to,  or  did  in  fact,  go  to  the  length  of  holding  a 
statute  like  that  now  under  consideration  unconstitutional. 
Nearly  all  of  these  cases  were  decided  before  this  statute 
was  enacted.  Other  states  have  constitutions  like  ours  pre- 
scribing that  the  judicial  power  shall  be  vested  in  certain 
specified  courts,  yet  in  several  of  them  it  has  been  held, 
after  due  consideration,  that  judges  who  presided  at  trials 
might  lawfully  certify  bills  of  exceptions,  after  the  expira- 
tion of  their  term  of  office.  See  State  v.  BameSy  16  Neb. 
37  (19  N.  W.  701);  Davis  v.  Menasha,  20  Wis.  194; 
Hale  V.  Haseltony  21  Wis.  325;  Oalbraith  v.  Oreen,  13 
Serg.  &  K.  85;  2  Spelling,  Extraordinary  KeUef,  §  1412; 
Johnson  v.  HigginSy  53  Conn.  236  (1  Atl.  616). 
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It  is  impossible  for  the  court,  as  contra-distinguished 
from  the  judge,  to  settle  or  certify  a  bill  of  exceptions  or 
statement  of  facts,  and  our  legislature  has  said,  in  immis- 
takable  terms,  that  the  judge,  or  person,  before  whom  a 
cause  is  tried  shall  perform  that  duty.  The  legislature  hav- 
ing prescribed  the  procedure,  I  think  the  court  should  fol- 
low it.  In  my  opinion  the  motion  to  strike  the  statement 
should  be  denied. 

GoBDON,  J.,  (dissenting). — ^I  concur  in  the  disposition 
made  of  the  motions,  and  also  in  aU  that  is  said  upon  the 
questions  of  practice,  but  dissent  from  the  conclusion 
reached  by  my  brethren  in  regard  to  the  merits.  I  think 
the  evidence  conclusively  shows  that  a  trust  relation  was 
created  between  the  bank  and  respondent,  which  contin- 
ued until  the  appellant  went  into  possession,  that  the  pro- 
ceeds of  the  draft  went  into  the  hands  of  appellant,  and  in- 
asmuch as  he  is  not  in  law  a  bona  fide  holder  for  value  with- 
out notice,  there  is  nothing  to  prevent  the  trust  charac- 
ter being  impressed  upon  the  funds  in  his  hands.  Upon 
the  facts  the  ease  differs  widely  from  Bowman  v.  First 
National  BanTc,  9  Wash,  614  (38  Pac  211),  where  the 
proceeds  of  the  collection  were  to  be  remitted  to  the  party 
who  was  seeking  to  impress  the  trust,  and  they  were  re- 
mitted according  to  the  usual  custom  of  banks,  while  here 
it  was  the  duty  of  the  bank  to  hold  the  proceeds  of  the  col-: 
lection  xmtil  called  for  by  respondent.  I  think  the  learned 
trial  judge  reached  a  correct  conclusion,  and  that  the  judg- 
ment should  be  affirmed. 
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w  ^        John  B.  Rauh  et  al..  Appellants ^  v.  John  D.  Scholl  et 

aL,  Respondents. 

JUDGES — POWERS  OF  BUCCES80B8 — SETTLEMENT  OF  STATEMENT  OF 
PACTS  —  RENDITION  OF  JUDGMENT  —  EYIDENGK  —  TRANSACTIONS  WITH 
DECEDENT. 

The  settlement  of  a  statement  of  facts  by  a  Judge  after  his 
term  of  office  has  expired  is  not  ground  for  striking  the  state- 
ment, when  It  has  also  been  certified  by  the  successor  of  the  Judge 
who  tried  the  cause. 

Where,  after  yerdict,  a  motion  for  a  new  trial  has  been  inter- 
posed, the  rendition  of  Judgment  at  the  time  of  deciding  such  mo- 
tion is  timely. 

Where  the  term  of  a  trial  Judge  has  expired  Judgment  may 
properly  be  rendered  by  the  succeeding  Judge. 

A  party  to  a  transaction  la  not  barred  from  testifying  in  re- 
gard thereto  by  the  death  of  one  of  the  adyeroe  parties,  wh^i 
there  is  no  attempt  to  proye  any  conyersation  or  transaction  with 
the  deceased  and  the  testimony  is  confined  to  transactions  with 
one  of  the  adyerse  parties  still  liying. 

Appeal  from  Superior  Court,  Pierce  OoTinly. — ^Hon. 
W.  H.  H.  Kean,  Judge.     Affirmed. 

Lueders  &  Leo,  for  appellants. 

G.  W.  H.  Davis  (Campbell  &  PoweU,  of  counsel),  for 
respondents. 

Per  Curiam. — ^This  is  the  second  time  this  action  has 
been  before  this  court.  See  12  WasL  135  (40  Pac-  726), 
where  a  judgment  in  favor  of  defendants  was  reversed,  and 
the  cause  remanded  for  a  new  trial,  which  was  had,  result- 
ing again  in  favor  of  defendants,  and  plaintiff  takes  this 
appeal.  The  respondents  move  to  strike  the  statement  of 
facts  on  the  ground  that  the  same  was  settled  by  the  judge 
after  his  term  of  office  had  expired.     The  motion  would 
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be  well  taken  under  Hallam  v,  Tillinghast,  recently  decid- 
ed, ante,  p.  20,  were  it  not  for  the  fact  that  in  this  case 
appellants  also  procured  a  certificate  of  the  succeeding 
judge,  so  it  was  in  effect  settled  before  both  the  ex-judge 
who  tried  the  cause  and  his  successor  in  office. 

A  great  many  points  have  been  raised  on  this  appeal. 
The  £t  one  is  that  the  motion  for  a  new  trial  sho  Jrave 
been  granted  on  the  ground  that  the  judgment  was  not  ren- 
dered within  the  time  prescribed  by  law,  and  also  because 
it  was  rendered  by  a  judge  who  did  not  try  the  cause.  It 
appears  that  the  judgment  was  rendered  at  the  time  the  mo- 
tion for  a  new  trial  was  decided,  and  we  have  heretofore 
held  that  where  the  term  of  a  trial  judge  had  expired  judg- 
ment could  be  rendered  by  the  succeeding  judge.  It  is 
further  contended  that  the  court  erred  in  allowing  defend- 
ant to  testify  to  the  transaction  between  himself  and  the 
plaintiff  on  the  ground  that  one  of  the  plaintiffs  was  dead. 
But  there  was  no  attempt  by  the  defendants  to  prove  any 
conversation  or  transaction  had  with  the  deceased. 

It  is  also  contended  that  there  was  no  evidence  of  a  sur- 
render of  the  lease,  and  further  that  a  husband  alone  could 
not  accept  the  surrender.  But  we  think  there  was  ample 
proof  of  a  surrender  of  the  premises  by  the  lessees  to  the 
plaintiffs,  and  an  acceptance  of  the  same,  and  sufficient  tes- 
timony introduced  by  the  plaintiff  to  connect  the  deceased 
wife  with  it  to  sustain  the  verdict. 

"We  have  examined  all  the  other  questions  raised  with 
relation  to  the  admission  and  rejection  of  evidence,  and  do 
not  think  any  of  them  are  well  taken.  It  is  alleged  also  that 
the  instructions  are  erroneous.  It  is  questionable  whether 
we  could  pass  upon  them  at  all,  it  not  clearly  appearing 
what  instructions  were  given  and  what  were  refused.  We 
have  read  the  ones  complained  of,  however,  and  see  no  er- 
ror therein. 

The  judgment  is  affirmed. 
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f^  29«         Carlson  Bros.  &  Company,  Appellant^  v.  A.  T.  Van 

De  Vanter,  (W  Sheriff  of  King  County ^  Washington^ 
Respondent. 

APPEAL — EXTENSION  OF  TIME  FOB  FILING  BEIBF8  —  JUDGMENT  OF 
DISMISSAL  —  FAILUBR  TO  FURNISH  8BGUBITT  FOB  COSTS — FOREIGN 
WITNESSES  —  MILEAGE. 

An  ^ctension  of  time  given  appellant  by  stipulation,  in  which 
to  file  his  brief, would  not  excuse  respondent  from  filing  his  an- 
swering brief  within  the  time  prescribed  by  the  rules  of  court,  un- 
less an  extension  of  time  had  also  been  accorded  the  latter  by 
stipulation. 

A  judgment  dismissing  an  action  is  warranted,  wihen  plaintifC 
has  failed  to  comply  with  an  order  of  the  court  requiring  him 
to  give  security  for  costs  on  the  ground  of  non-residence. 

A  witness  from  outside  the  state,  who  attends  a  trial  for  the 
purpose  of  testifying  in  the  case,  is  entitled  to  mileage  within 
the  borders  of  the  state. 

Appeal  from  Superior  Coiirt,  King  County. — Hon. 
E.  D.  Benson,  Judge.     Affirmed. 

Stiles  £  Harvey,  for  appellant: 

For  the  first  time  the  question  is  presented  to  this  court, 
will  witnesses  residing  out  of  the  state  be  allowed  claims 
for  mileage?  We  believe  the  correct  rule  to  be  that  a  party 
should  be  allowed  the  fees  and  mileage  of  witnesses  who 
attend  the  trial  of  an  action,  either  upon  the  service  of 
the  subpoena  or  voluntarily,  within  the  jurisdiction  of  the 
court  to  issue  a  subpoena.  Stem  v.  Herren,  101  N.  C. 
516;  Sapp  V.King,  66  Tex.  670;  Spaulding  v.  Tucker, 
2  Sawy.  50;  Woosier  v.  HiU,  44  Fed.  819;  Shss  Iron, 
etc,  Co.  V.  South  Carolina  &  0,  B.  Co.,  75  Fed.  106: 
In  re  Vernon,  36  Fed.  115;    Anon,  5  Blatch.  134;    Den- 
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nis  V.  Eddy,  12  Blatch,  198;  Russell  v,  Ashley,  1  Hempet, 
546.  The  court  has  no  jurisdiction  to  issue  a  subpoena 
beyond  the  limits  of  the  county  unless  the  witness  resides 
Avithin  twenty  miles  of  the  place  of  trial.  Code  Proc, 
§  1650  (Bal.  Code,  §  5995);  State,  ex  rel.  Timm,  v. 
Trounce,  6  Wash.  804. 

Bausman,  Kelleher  &  Emory,  for  respondent: 

In  support  of  the  rule  that  mileage  can  be  recovered  for 
the  whole  distance  traveled  by  witnesses  within  and  with- 
out the  jurisdiction  of  the  court,  counsel  cite  Prouty  v. 
Draper,  2  Story,  199;  Whipple  v.  Manufacturing  Co., 
3  Story,  84;  Hathaway  v.  Roach,  2  Woodb.  &  M.  63; 
United  States  v.  Sanborn,  28  Fed.  299. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — The  appellant,  upon  the  argument  of  this 
case,  moved  to  gtrike  the  brief  of  the  respondent  from  the 
files  for  the  reason  that  the  same  had  not  been  served  ac- 
cording to  the  rules  of  this  court,  which  motion  was  sus- 
tained at  the  time.  The  respondent  asserted,  and  the  re- 
cord shows,  that  the  time  for  the  filing  of  appellant's  brief 
had  been  extended  by  stipulation,  but  we  are  unable  to 
say  that  this  gives  any  right  to  the  respondent  to  ignore 
the  law  in  regard  to  the  time  of  filing  his  brief.  If  he  de- 
sired further  time  he  should  have  pursued  the  course  which 
the  appellant  pursued  and  obtained  a  stipulation,  or  have 
attempted  at  least  to  have  obtained  a  stipulation,  and,  had 
he  failed  in  this,  then  he  would  have  known  that  his  brief 
must  be  prepared  and  served  within  the  time  required.  On 
the  merits,  however,  disregarding  the  respondent's  brief 
and  considering  only^the  brief  of  the  appellant  and  the 
record  in  the  case,  we  think  the  appeal  is  without  merit 
This  was  an  action  prosecuted  against  the  respondent  as 

S— 19  WASH. 
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sheriff  of  King  county  to  recover  damages  for  the  wrong- 
ful conversion  of  certain  personal  property,  alleged  to  be- 
long to  the  appellant,  of  the  alleged  value  of  $650.  Upon 
the  day  appointed  for  a  trial  the  appellant  was  not  ready 
to  sustain  his  complaint  by  testimony,  and  the  court,  as  as- 
serted by  the  appellant,  dismissed  the  same  for  want  of 
prosecution,  and  it  is  urged  that  the  court  abused  its  dis- 
cfretion  in  so  doing.  But,  in  addition  to  the  fact  that  no 
exception  was  taken  to  the  ruling  of  the  court  on  this 
proposition,  the  record  further  shows  tiat  the  appellant 
(who  was  plaintiff  below)  had  neglected  to  comply  with 
the  order  of  the  court  in  regard  to  costs,  the  court  having 
adjudged  that  the  plaintiff  should  make  provision  for  costs 
on  the  ground  of  non-residence.  The  judgment  of  the 
court  is  as  follows: 

"This  cause  coming  on  to  be  heard  duly  and  regularly, 
on  this  24th  day  of  June,  1897,  the  defendant  being  pres- 
ent in  person  and  by  his  attorneys,  Richard  Winsor  and 
Bailsman,  Kelleher  &  Emory,  and  the  plaintiff  being  pres- 
ent by  its  attorneys,  Condon  &  Wright,  and  a  request  for 
a  continuance  having  been  made  on  behalf  of  said  plaintiff, 
but  no  formal  showing  having  been  made  therefor,  and  it 
appearing  further  that  heretofore  an  order  was  duly  made, 
commanding  said  plaintiff  to  give  security  for  costs^  on  the 
ground  of  non-residence,  and  it  further  appearing  that  said 
plaintiff  has  failed  to  comply  with  the  said  order,  and  the 
attorneys  for  the  defendant  having  resisted  said  formal  re- 
quest for  a  continuance  in  open  court,  and  said  plaintiff 
having  failed  and  neglected  to  produce  any  testimony  or 
proof  whatsoever  in  support  of  the  allegations  of  its  com- 
plaint, and  the  defendant,  by  his  counsel,  having  annoimc- 
od  himseK  ready  for  trial, 

"  Now,  therefore,  the  court  being  fully  advised  in  the 
premises,  it  is  hereby 

^  Oedeeed  aitd  Adjudged  that  the  foregoing  action  be 
dismissed  by  the  court  for  lack  of  prosecution  and  for  f ail- 
\\re  to  comply  with  the  court's  order  requiring  security  for 
costs." 
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The  record  further  shows  that  at  the  date  of  the  trial^ 
which  was  a  date  stipulated  by  the  attorneys  for  the  re- 
spective parties,  there  was  no  objection  on  the  part  of  the 
counsel  for  the  defendant  to  allowing  the  counsel  for  the 
plaintiff  sufficient  time  to  make  a  showing  to  sustain  their 
motion  for  a  continuance,  but  no  showing  was  made,  and 
it  was  conceded  that  no  showing  could  be  made  at  that 
time,  and  the  statements  which  were  made  to  the  court  were 
the  purest  hearsay.  But  in  any  event,  it  would  have  been 
Adthin  the  power  of  the  court  to  have  dismissed  this  action 
for  the  other  reason  assigned  in  the  judgment,  and  there 
is  no  showing  made,  or  attempted  to  be  made,  to  justify 
the  failure  of  the  plaintiff  in  that  respect 

The  only  other  question  in  the  case,  and  the  only  one 
which  is  properly  here,  is  as  to  the  mileage  allowed  the 
witness  basset.  It  appears  from  the  record  that  the  witness 
lived  at  Grant's  Pass,  in  Oregon,  and  the  court  allowed  him 
mileage  from  Kalama,  Washington,  to  the  place  of  trial, 
and  one  day's  attendance.  It  is  the  contention  of  the  ap- 
pellant that  mileage  cannot  be  allowed  a  witness  for  any 
greater  distance  than  twenty  miles,  that  being  the  distance 
which  he  is  compelled  to  go  in  answer  to  a  subpoena.  We 
have  examined  the  authorities  on  this  proposition,  and  find 
them  conflicting,  so  that  we  feel  at  liberty  to  lay  down 
a  rule  governing  this  question  in  this  state  which  com- 
mends itself  to  us  as  being  right.  We  think  it  has  been 
almost,  if  not  entirely,  the  uniform  practice  of  the  trial 
courts  to  allow  witnesses  their  mileage  within  the  borders 
of  the  state  whenever  it  was  made  to  appear  to  the  court 
that  the  witness  attended  the  trial  for  the  purpose  of  testi- 
fying in  the  case.  That  rule  we  think  is  founded  in  fair- 
ness and  should  be  followed.  We  therefore  hold  that  the 
coiurt  did  not  commit  error  in  allowing  the  mileage  com- 
plained of. 
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The  judgment  will  be  affirmed,  the  respondent  to  re- 
cover the  costs  of  this  appeal  with  the  exception  of  the 
cost  of  the  respondent's  brief. 

SooTT,  0.  J.,  and  Andees,  Gk)BDON  and  Rbavis,  JJ.,. 
concur. 


[No.  2791.    Decided  February  25, 1898.] 

The   State  of  Washington,    Respondent^  v.    Louis 

BoHN,  AppelUmt. 

ABBAULT  WITH  INTENT  TO  OOaCMTT  ORIlfE  —  8UFFI0IBNCT    OF    INFOBMA— 

TION. 

Under  tlie  rule  that  it  Ib  not  essential  to  use  the  words  of  the* 
statute  if  others  of  like  import  are  used,  an  Information  charging 
defendant  with  making  an  unlawful  and  felonius  assault  is  equiva- 
lent to  charging  it  as  made  *'in  a  rude,  insolent  and  angry  man- 
rer." 

W(hen  an  information  alleges  a  consummated  assault  in  the 
attempt  to  commit  a  crime,  a  further  allegation  that  defendant 
had  the  present  ability  to  carry  the  attempt  into  execution  is  sur- 
plusage and  not  necessary  to  be  alleged. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon» 
W.  H.  H.  Kean,  Judge.    Affirmed. 

J.  F.  O'Brien,  and  C.  P.  Bennett,  (C,  N.  Warner,  of 
counsel),  for  appellant. 

A.  B,  Tiilow,  Prosecuting  Attorney,  and  Hugh  Farley y 
for  The  State. 

Per  Curiam, — ^Appellant  was  found  guilty  of  an  assault 
with  intent  to  commit  robbery  under  an  information,  the- 
body  of  which  is  as  follows: 
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**  Louis  Bohn  and  R.  H.  Bowman  are  accused  by  the 
prosecuting  attorney  of  the  county  of  Pierce,  state  of  Wash- 
ington, by  this  information,  of  the  crime  of  assault  with 
intent  to  commit  robbery,  committed  as  follows:  The  said 
Louis  Bohn  and  R.  H.  Bowman  on  the  26  th  day  of  March, 
eighteen  hundred  and  ninety-seven,  at  the  coimty  of 
Pierce,  and  state  of  Washington,  and  within  one  year  prior 
to  the  filing  of  this  information,  did  then  and  there  together 
unlawfully  and  feloniously  assault  one  Peter  Oken;  then 
and  there  being,  by  striking,  beating  and  w:ounding  the 
said  Peter  Olsen  in  the  back  of  the  head  with  a  steel  chisel, 
with  intent  then  and  there  and  thereby  to  unlawfully,  fel- 
oniously, forcibly  and  by  violence  take  from  the  person 
of  said  Peter  Olsen  certain  articles  of  value,  to-wit :  Money. 
Contrary  to  the  form  of  the  statute  in  such)  case  made  and 
provided  and  against  the  peace  and  dignity  of  the  state  of 
Washington." 

He  contends  that  the  information  should  have  charged 
an  assault  in  the  language  of  the  statute,  viz. :  ^^  In  a  rude, 
insolent  and  angry  manner,"  and  allege  a  present  ability  to 
carry  such  attempt  into  execution.  Penal  Code,  §  20  (Bal. 
Code,  §  7055).  We  have  repeatedly  held  that  it  was  not 
essential  to  use  the  words  of  the  statute  if  others  of  like 
import  are  used,  and  the  clause  charging  an  unlawful  and 
felonious  assault  was  at  least  equivalent  to  charging  it  in 
a  rude,  insolent  and  angry  manner.  As  to  the  ability  to  car^ 
ry  it  into  execution,  the  information  charges  a  consummated 
assault  or  battery  and  was  sufficient  in  that  respect.  State 
r.  Achles,  8  Wash.  462  (36  Pac.  597);  State  v.  Keen,  10 
Wash.  93  (38  Pac.  880). 

Affirmed. 
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[No.  2811.    Decided  February  26,  1898.1 

Thb  City   op   Seattle,  Appellant^  v.  Chin  Let,  Re- 
spondent 

CONBTITUTIOHAL  LAW  —  PROHIBITION  OF  LOTTBEUBB  —  MCJNICIPAL  OOH- 
PORATION8 —  PBNALTIEB  FOB  lilSDBMRANOBS —  PBOSECUTIONa  IN 
NAMB  OF  CrPT  —  8G0PB  OF  PBNAL  OBDINANCBB. 

The  constltntlonal  prorision  (art  2,  9  24)  that  "the  legislature 
shall  never  authorise  any  lottery"  is  mandatory  and  self-execut- 
ing and  prohibitory  of  lotteries  for  any  purpose,  charitable  or 
otherwise. 

The  provision  in  Penal  Code,  §  139  (Bal.  Code,  g  7259),  per- 
mitting lotteries  for  charitable  purposes,  although  enacted  prior 
to  the  framing  of  the  constitution,  falls  within  the  constitutional 
prohibition  against  lotteries,  and  is  therefore  invalid. 

Where  a  state  law  merely  prescribes  the  maximum  penalty  for 
the  punishment  of  misdemeanors  at  a  fine  of  $600  or  imprisonment 
for  not  more  than  one  year  and  specifies  no  minimum  penalty,  a 
city  ordinance  fixing  a  minimum  penalty  of  |20  for  the  punish- 
ment of  like  nflenses  does  not  confiict  with  the  constitutional  pro- 
vision that  city  charters  shall  be  subject  to  the  control  of  general 
laws,  nor  with  the  charter  provision  that  punishment  for  viola- 
tion of  the  penal  ordinances  of  the  city  ''shall  in  no  case  exceed 
the  punishment  provided  for  oy  the  laws  of  the  State  of  Wash- 
ington for  misdemeanors." 

Prosecutions  for  the  violation  of  municipal  ordinances  may 
properly  be  conducted  in  the  name  of  the  municipality,  as  the 
constitutional  provision  requiring  all  prosecutions  to  be  conduct- 
ed in  the  name  of  the  state  applies  only  to  those  instituted  on 
account  of  the  violation  of  the  general  laws  of  the  state,  and  has 
no  application  to  the  infraction  of  municipal  ordinances. 

Where  a  city  is  by  its  charter  expressly  authorized  to  provide 
by  ordinance  for  the  punishment  of  all  practices  dangerous  to 
public  safety  or  health  and  make  all  regulations  necessary  for 
the  preservation  of  public  morality  within  its  limits,  it  is  not 
restricted  in  defining  offenses  of  that  character  to  the  exact  scope 
of  state  laws  updn  like  subjects. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Orange  Jacobs,  Judge.    Beversed. 
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John  K.  Browfiy  F.  B.  Tipton^  and  Z.  B.  Rawsony  for 
appellant. 

William  Parmerleey  (Hart  &  Parmerlee,  of  counsel),  for 
respondent: 

The  ordinance  disregards  a  statutory  exception  and  does 
not  contain  same.  Canton  v.  Nist^  9  Ohio  St.  439; 
Thompson  v.  Mt  "Femon,  11  Ohio  St.  688. 

The  ordinance  increases  the  minimum  penalty  provided 
by  state  law,  and  conflicts  with«  provisions  of  the  state  con- 
stitution and  of  the  city  charter  of  Seattle.  Town  of  Peters- 
hvrg  V.  MetzJcery  21  HI.  205;  Ex  parte  Solomon^  91  Cal. 
440;  In  re  Ridenbaugh,  49  Pac.  12;  Heinssen  v.  State, 
23  Pac.  995;  In  re  Ah  You,  25  Pac.  974  (22  Am.  Eep. 
280, 11  L.  R  A.  408);  Black,  Interpretation  of  Laws,  116 
et  seq. 

The  ordinance  attempts  to  enlarge  signification  of  words 
of  our  statute  law,  making  that  unlawful  which,  without  the 
enlargement,  would  be  lawful,  Kennedy  v.  People,  49  Pac. 
373;  Bemheimer  v.  Leadville,  14  Colo.  520;  Davenport 
V.  Rice,  75  Iowa,  74  (9  Am.  St.  Rep.  454);  Emmons  v, 
Lewiston,  132  HI.  380  (22  Am.  St.  Rep,  540,  8  L.  R.  A. 
328);    Chicago  v.  EulbeH,  118  HI.  636  (59  Am.  Rep.  400). 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^Respondent  was  prosecuted  in  the  munici- 
pal court,  of  the  cily  of  Seattle,  for  violating  the  ordinance 
of  that  city  relating  to  lotteries.  The  section  of  the  ordin- 
ance in  question  is  as  follows: 

"  Section  11.  Whoever  shall  maintain  or  run,  or  be  in 
any  manner  connected  with,  any  lottery  or  any  establish- 
ment or  business,  by  whatever  name  it  may  be  known, 
wherein  any  properly  is  sold  or  disposed  of  by  chance,  or 
whoever  shall,  within  the  city,  sell  or  dispose  of  any  lottery 
ticket  or  share  either  for  religious  or  secular  purposes,  or 
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any  chance,  or  any  article  or  thing  entitling  or  purporting 
to  entitle,  the  purchaser  to  any  chance,  or  whoever  shall, 
within  said  city,  sell  or  dispose  of  any  package  or  article 
purporting  to  contain  a  prize,  or  where,  as  an  inducement 
to  purchase,  it  is  held  out  that  such  article  or  package  may 
contain  a  prize  or  may  entitle  the  purchaser  to  some  arti- 
cle or  thing  of  value  not  directly  contemplated  and  known 
in  the  purchase  shall,  on  conviction,  be  fined  not  less  than 
twenty  dollars  nor  more  than  one  hundred  dollars  for  each 
offense." 

From  a  judgment  of  conviction  he  appealed  to  the  supe- 
rior court  and  therein  filed  a  general  demurrer  to  the  com- 
plaint. The  superior  court  sustained  the  demurrer  and  dis- 
charged him  and  the  city  has  appealed. 

The  first  contention  of  the  respondent  is  that  the  ordin- 
ance in  question  disregards  a  statutory  exception  and  does 
not  contain  the  same.  Section  139  of  the  Penal  Code  (Bal. 
Code,  §  7259)  upon  the  subject  of  lotteries  contains  an 
exceptive  provision  as  follows: 

"  Provided,  that  nothing,  herein  contained  shall  apply  to 
any  lottery  for  charitable  purposes." 

Appellant  urges  that  this  proviso  conflicts  with  art.  2  of 
§  24  of  the  constitution  of  the  state,  which  is  as  follows: 
"  The  legislature  shall  never  authorize  any  lottery  .  .  ." 
The  proviso  in  §  139,  supra,  must  be  interpreted  by  the 
same  rule  that  would  govern  if  it  had  been  enacted  after 
the  adoption  of  the  constitution.  The  language  of  the  con- 
stitution is  mandatory  and  the  provision  is  self-executing. 
The  question  naturally  suggests  itself,  if  lotteries  for  chari- 
table purposes  may  be  lawfully  conducted  and  permitted, 
why  may  not  lotteries  for  any  other  purpose?  We  think 
that  the  constitutional  provision  admits  of  no  exception  in 
favor  of  lotteries  for  charitable  purposes  or  for  any  other 
purpose. 
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2.  The  next  position  advanced  by  respondent,  in  sup- 
port of  the  demurrer,  is  that  the  ordinance  increases  the 
minimum  penalty  provided  by  the  state  law  for  the  same 
offense,  and  conflicts  with  the  charter  of  the  city  and  the 
constitution  of  the  state.  Section  36  of  article  4  of  the  char- 
ter of  1890  provides  that  the  council  shall  have  power  by 
ordinance, 

'*  To  provide  for  the  punishment  of  all  disorderly  con- 
duct and  of  all  practices  dangerous  to  public  safety  or 
healthy  and  to  make  all  regulations  necessary  for  the  pre- 
sentation of  public  morality,  health,  peace  and  good  order 
within  its  limits,  and  to  provide  for  the  arrest,  trial  and 
punishment  of  all  persons  violating  any  ordinance  of  the 
city;  but  such  punishment  shall  in  no  case  exceed  the  pun- 
ishment  provided  for  by  the  laws  of  the  state  of  Washington 
for  misdemeanors^^ 

And  the  constitution  (§§  10  and  11  of  art  11)  provides 
in  substance  that  charters  of  cities  or  towns  shall  be  subject 
to  the  control  of  general  laws.  It  is  contended  that  inas- 
much as  the  minimum  punishment  provided  for  a  violation 
of  the  ordinance  is  a  fine  of  $20,  that  it  exceeds  the  mini- 
mum punishment  prescribed  by  law  (§  189,  supray)  for  the 
same  offense.  We  think  the  position  is  not  well  taken. 
Section  301  of  the  Penal  Code  (Bal.  Code,  §  7435),  pro- 
vides that  punishment  for  misdemeanors  shall  not  exceed 
a  fine  of  $500,  or  imprisonment  in  the  county  jail  for  not 
more  than  one  year.  It  fixes  a  maximum,  but  does  not  sped* 
fy  a  minimum  punishment,  and  the  requirement  of  the 
charter  is  only  that  the  punishment  shall  in  no  case  ^^exceed 
the  punishment  provided  by  the  laws  of  the  state  of  Wash- 
ington for  misdemeanors."  Seattle  v.  Pearson,  15  Wash. 
575  (46  Pac.  1053). 

3.  It  is  also  urged  by  respondent  that  §  27  of  art.  4  of 
the  constitution,  requires  all  prosecutions  to  be  conducted 
in  the  name  of  the  state  of  Washington,  and  therefore  the 
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present  action  cannot  properly  be  prosecuted  in  the  name 
of  the  city  of  Seattle.  We  think  the  ''prosecutions''  re- 
ferred to  in  §  27,  supray  are  prosecutions  for  the  violation 
of  the  general  laws  of  the  state,  and  that  that  section  does 
not  apply  to  prosecutions  for  the  infraction  of  town  or  city 
ordinances.  City  of  Davenport  v,  BicCy  75  Iowa,  74  (39 
N.  W.  191,  9  Am.  St  Rep.  454);  City  of  8t  Louis  v. 
Verty  84  Mo.  206);  City  of  Manhato  v.  Amoldy  36  Minn. 
62  (30  N.  W.  305). 

4.  Lastly,  it  is  urged  that  the  ordinance  attempts  to  en- 
large the  terms  of  a  state  law  upon  the  subject  of  lotteries 
(139,,  supra) y  and  to  make  that  unlawful  which  is  not  un- 
lawful under  §  139.  It  is  urged  that  the  words  of 
the  ordinance,  'T)e  in  any  manner  connected  with  a  lottery,'^ 
are  not  included  in  the  state  law  upon  the  same  subject, 
and  that  therefore  the  ordinance  is  invalid.  The  cases  cited 
by  respondent  do  not  sustain  his  contention.  In  Kennedy 
V.  Peophy  9  Colo.  App.  490  (49  Pac.  373),  it  was  held  that 
the  general  statute  of  Colorado  which  authorizes  towns  "to 
license,  tax,  regulate,  suppress  and  prohibit"  peddlerSy  em- 
powers them  to  exact  a  license  from  such  persons  only  as 
are  peddlers  within  the  general  signification  of  the  word, 
namely,  «a  peddler  is  a  trader  who  carries  with  him  the 
goods  which  he  sells,"  and  that  an  ordinance  attempting  to 
enlarge  the  signification  was  to  that  extent  void.  The  other 
cases  cited  are  to  the  same  efi^ect,  and  they  are  not  in 
point 

The  charter  of  the  appellant  expressly  authorizes  the 
council  to  provide,  by  ordinance,  for  the  punishment  "of  all 
practices  dangerous  to  public  safety  or  health,"  and  "for 
the  preservation  of  public  morality^'  within  its  limits,  sub- 
ject only  to  the  limitation  that  the  punishment  provided 
must  not  exceed  that  provided  by  the  state  law  for  misde- 
meanors. 
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We  think  tliat  the  city  had  authority  to  pass  the  ordi- 
nance in  question,  and  that  it  was  within  the  powers  con- 
ferred by  the  charter  and  general  law  of  the  state.  The 
reasoning  of  the  respondent  would  lead  to  the  conclusion 
that  the  council  in  drafting  ordinances  defining  offenses 
conunitted  within  the  limit  of  the  city  should  be  restricted 
to  the  particular  offenses  created  by  the  general  law  of  the 
state,  and  also  to  the  particular  words  and  terms  used  by 
the  legislature  in  defining  such  offenses.  We  think  the  right 
of  the  city  to  enact  the  ordinance  in  question  was  In  nowise 
affected  by  the  existence  of  §  139,  supra. 

We  regret  that  counsel  for  the  city  have  not  seen  fit  to 
furnish  us  any  brief  or  argument,  or  cite  any  authorities 
upon  any  of  the  questions  noticed  in  this  opinion,  except- 
ing the  first  one  discussed  herein,  and  we  have  been  put  to 
the  labor  of  hunting  for  the  authorities.  It  is  always  un- 
satisfactory to  a  court  to  be  obliged  to  determine  important 
questions  which  are  presented  and  discussed  in  the  brief 
of  one  of  the  parties  only.  Questions  determined  while  la- 
boring under  such  a  disadvantage  ought  not  to  be  consid- 
ered as  dedsive — at  least  not  as  to  future  cases  in  which 
the  same  questions  may  arise. 

The  judgment  must  be  reversed,  and  the  superior  court 
directed  to  overrule  the  demurrer. 

DuiTBAB  and  Andes,  JJ.,  concur. 
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44  The  State  op  Washington,  an  the  Relation  of  A.  A. 

Denny,  v.  Robert  Bridges  et  al.,  as  the  Harbor  Line 
Commission  of  the  State  of  Wckshington^  and  City  of 
Seattle,  Intervenor. 

TIDB  LANDS  —  LEASE  FOR  PURPOSES  OF  NAVIGATION  AND    COMMEBCI  — 
CONBTBUCTION  OF  CONSTITUTIONAL  PROVISIONS. 

Under  art  15,  9  1»  of  the  constitution,  forbidding  the  sale  of 
harbor  areas  and  providing  that  they  ''shall  be  forever  reserved 
for  landings,  wharves,  streets  and  other  conveniences  of  navlga- 
tiou  and  commerce,"  the  term  "commerce"  must  be  construed  as 
modified  by  the  employment  of  the  term  ''navigation,"  and  the 
commercial  use  of  such  areas  must  be  restricted  to  such  as  are 
aids  to  navigation;  consequently  the  erection  of  structures  on 
such  areas  for  the  "curing  and  canning  of  fish,  maintaining  a 
retail  and  wholesale  fish  market  and  the  storage  of  ice  for  packing 
and  handling  fish,"  are  not  "conveniences  of  navigation  and  com- 
merce," and  hence  not  permissible  und«r  the  constitution. 

Under  art.  15,  §2,  of  the  constitution,  authorizing  the  legisla- 
ture to  "provide  general  laws  for  the  leasing  of  the  right  to  build 
and  maintain  wharves,  docks  and  other  structures  upon  the  areajs 
mnntioned  in  section  one"  of  said  article,  the  term  "other  struc- 
tures" is  governed  by  the  rule  of  efnsdem  generis,  and  falls  within 
the  genus  "conveniences  of  navigation  and  commerce,"  and  the 
statute  (Laws  1897,  p.  255,  sec.  53;  Bai  Code,  sec.  2183),  passed 
in  pursuance  thereof  does  not  contemplate  leases  for  any  other 
purpose. 

Original  Application  for  Mandamus. 

Blaine  &  DeVries,  for  petitioner. 

Patrick  Henry  Winstony  Attorney  General,  ThorMis  M. 
Vance,  Assistant  Attorney  General,  John  K.  Brown,  and 
F.  B,  Tipton,  for  respondent. 
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The  opinion  of  tlie  court  was  delivered  by 

Beavis,  J. — ^Plaintiff  applied  to  the  board  of  state  land 
commissioners  to  lease  from  the  state  the  harbor  area  in 
front  of  certain  tide  lands  of  the  city  of  Seattle  owned  by 
him.  The  usee  for  which  he  sought  to  lease  the  harbor 
area  were  as  follows: 

*'  For  the  purpose  of  receiving  by  rail  and  water,  ship- 
ping by  rail  and  water,  fish  and  other  food  products  of  the 
water,  curing  and  canning  cod,  salmon  and  other  fish  and 
water  products;  of  keeping  and  maintaining  a  retail  and 
wholesale  fish  market  for  the  handling  of  shell  and  other 
fish  from  the  waters  of  the  Pacific  Ocean,  Alaska  and  the 
inlets,  bays  and  arms  of  the  Pacific  Ocean,  and  the  lakes 
and  rivers  of  Oregon,  Washington,  British  Columbia  and 
Alaska;  and  in  the  handling  of  fresh,  salt,  cured  and 
canned  fish  in  and  between  the  city  of  Seattle  and  the  mar- 
kets in  the  state  of  Washington  and  other  states  and  foreign 
countries;  and  for  the  manufacture  or  storage  of  ice  to  be 
used  in  the  packing  and  handling  of  fish  and  other  food  pro- 
ducts of  the  water,  and  the  furnishing  ice  to  the  steam- 
ers and  other  craft  touching  at  said  city  of  Seattle,  and  to 
the  towns  and  places  upon  Puget  Sound  and  tributary 
country." 

The  board  of  harbor  line  conmiissioners  rejected  the  ap- 
plication of  plaintiff  to  lease  on  two  grounds: 

*Tirst — That  the  plaintiff,  A.  A.  Denny,  must  adjust 
or  acquiesce  in  the  adjustment  of  tide  lands  purchased  by 
him  as  aforesaid  to  the  new  plat  thereof,  before  any  lease 
will  be  granted  him  for  the  harbor  area  aforesaid,  or  any 
part  thereof.  Second — That  the  use  for  which  the  plain- 
tiff, A.  A.  Denny,  desires  to  lease  said  harbor  area  is  not 
a  convenience  of  commerce  or  navigation,  and  the  structure 
which,  according  to  said  application,  he  contemplates  plac- 
ing on  said  harbor  area  is  not  a  wharf,  dock  or  other  struct- 
ure, within  the  meaning  of  the  constitution  and  tide  land 
laws  of  the  state  of  Washington." 

In  the  view  of  this  cause  taken  by  the  court,  it  is  not 
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necessary  to  discuss  the  first  ground  of  the  rejection  of  the 
application  to  lease  by  the  board  of  harbor  line  commis- 
sioners. Article  15,  §  1,  of  the  constitution  of  the  state, 
relating  to  tide  lands,  among  other  things  declares: 

''Nor  shall  any  of  the  area  lying  between  any  harbor  line 
and  the  line  of  ordinary  high  tide,  and  within  not  less  than 
fifty  feet  nor  more  than  six  hundred  feet  of  such  harbor  line 
(as  the  commission  shall  determine)  be  sold  or  granted  by 
the  state,  nor  its  rights  to  control  the  same  relinquished,  but 
such  area  shall  be  forever  reserved  for  landings,  wharves, 
streets  and  other  conveniences  of  navigation  and  com- 
merce." 

As  asserted  by  counsel  for  plaintiflF,  the  word  "com- 
merce'^ is  one  of  wide  significance,  and  in  its  general  sense 
may  mean  almost  any  transaction  or  intercourse  between 

men.  But  the  word  has  been  restricted  by  the  courts  ac- 
cording to  the  context  in  which  the  term  has  been  used. 
Section  2  of  article  15  of  the  constitution  of  the  state  de- 
clares: 

^  The  legislature  shall  provide  general  laws  for  the  leas- 
ing of  the  right  to  build  and  maintain  wharves,  docks  and 
other  structures,  upon  the  areas  mentioned  in  section  one  of 
this  article,  but  no  lease  shall  be  made  for  any  term  long- 
er than  thirty  years,  or  the  legislature  may  provide  by  gen- 
eral laws  for  the  building  and  maintaining  upon  such  area 
wharves,  docks  and  other  structures.'' 

Counsel  for  plaintifp  contend,  that  the  words  ''navigation 
and  commerce"  do  not  appear  in  the  second  section,  and 
that  the  phrase  "and  other  conveniences  of  navigation  and 
commerce"  appears  in  the  first  section;  that  the  second  sec- 
tion provides  for  laws  for  the  leasing  of  the  right  to  build 
and  maintain  wharves,  docks  and  other  structures,  and  that 
the  purpose  for  which  these  "other  structures"  are  to  be 
used,  or  their  nature,  is  not  defined;  and  also  argue  that 
navigation  and  commerce  mean  one  and  the  same  thing, 
and  that  commerce  includes  navigation,  and  that  the  word 


STATE,  EX  REL.  DENNY  v.  BRIDGES.  47 

Feb.  1888.]  Opinion  of  the  Oonrt  —  Rbatib,  J. 

"commerce"  here  is  used  in  its  broadest  import;    that  the 
words  ^^avigation  and  commerce"  are  words  of  enumera- 
tion^ and  not  those  of  definition;    and  that  the  court  is  call- 
ed upon  to  define  their  meaning,  and  such  definition  should 
properly  be  made  from  a  consideration  of  the  people  and 
their  wants  at  the  time  the  constitution  was  adopted.    It  is 
also  argued  that  the  reservation  of  harbor  areas  is  a  very- 
broad  one,  and  a  comparison  is  made  between  the  harbor 
area  in  front  of  the  city  of  Seattle  and  that  of  other  noted 
emporiums  of  the  world.  The  contention  that  'Navigation" 
is  included  within  "commerce,"  and  means  the  same  thing, 
cannot  be  maintained.    The  word  "navigation,"  as  used  in 
the  first  section  of  the  article  of  the  constitution  quoted, 
is  clearly  used  as  a  qualification  of  the  word  "commerce," 
and  the  provisions  for  maintaining  upon  the  harbor  area 
wharves,  docks  and  other  structures,  by  or   through   the 
state,  refers  to  structures  which  are  conveniences  of  naviga- 
tion and  commerce.     We  think  the  language  as  well  as 
the  sense  of  these  two  sections  of  the  constitution  is  plain, 
and  the  ordinary  rules  of  statutory  and  constitutional  con- 
struction fit  this  sense.     It  is  plainly  said  in  §  2  that  the 
wharves,  docks  and  other  structures  are  those  mentioned 
in  §  1.    Then  the  rule  of  ejusdem  generis  is  plainly  appli- 
cable here,  and  "other  structures"  must  fall  within  the 
genus  "conveniences  of  navigation  and  commerce."     Our 
constitution,  in  its  provisions  relating  to  harbor  areas  in 
front  of  cities,  is  unlike  that  of  any  other  state  constitution 
that  has  been  submitted  to  our  attention.     Therefore  it 
would  probably  be  useless  to  attempt  to  find  authority  to 
aid  in  the  construction  of  our  constitution.    The  state  of 
Washington  at  its  formation  had  before  it  the  experience 
of  the  world  in  the  regulation  and  control  of  harbor  areas. 
The  constitutional  convention  well  knew  that  private  con- 
trol of  these  waters  had  always  been  inimical  to  free  navi- 
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gation  and  to  the  public  interests.  The  insidious  and  plausi- 
ble pretexts  for  the  establishment  of  private  interests  in  such 
waters  were  also  well  understood,  and,  however  large  the 
harbor  areas  within  the  domain  of  the  state,  it  was  well 
known,  from  the  history  of  the  past  and  the  tendencies  of 
the  present,  that  the  organization  of  private  interests  in 
combination  would  be  sufficiently  powerful  to  pervade  all 
these  waters.  A  very  fair  comment  upon  the  import  of  these 
constitutional  provisions  is  found  in  the  Report  of  the 
Massachusetts  State  Board  on  Docks  and  Terminal  Facili- 
ties (1897),  p.  37,  in  which  it  is  said: 

"  Alive  to  modem  tendencies,  the  state  of  Washington, 
in  her  constitution,  article  16,  declares  that  no  water  areas 
beyond  high  water  marks  shall  be  sold  or  relinquished  by 
the  state,  Tbut  such  areas  shall  be  forever  reserved  for  land- 
ings, wharves  and  streets,  and  other  conveniences  of  navi- 
gation and  commerce.'  Subsequently  a  harbor  line  com- 
mission established  harbor  lines  in  the  navigable  tide  waters 
of  the  state  adjacent  to  the  cities,  with  a  view  to  provid- 
ing for  docks  having  a  length  of  600  feet  and  an  avenue 
fronting  thereon  of  from  100  to  250  feet  wide.  Thus  the 
water  front  of  all  the  cities  in  the  state  is  to  be  forever  pre- 
served in  uniform  condition,  under  control  of  the  public,  in 
the  interest  of  economical  and  convenient  commercial 
uses,  secure  from  the  encroachment  of  individuals  or  cor- 
porations." 

'^  Curing  and  canning  fish,  maintaining  a  retail  and 
wholesale  fish  market,  and  the  storage  of  ice  for  packing 
and  handling  fish,"  are  not  conveniences  of  "navigation 
and  commerce,"  and  maintaining  establishments  of  that 
character  and  structures  erected  for  such  purposes  are  not 
the  "other  structures"  mentioned  in  the  constitution  relat- 
ing to  this  subject.  The  act  of  the  legislature  (Laws  1897, 
p.  229,  §  63,  Bal.  Code,  §  2183),  does  not  contemplate  a 
lease  for  any  other  purposes  than  those  specified  in  the  con- 
stitution.   The  act  specially  reserves  to  the  state  of  Wash- 
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ington  "the  right  to  regulate,  either  tinder  rules  of  the 
commission  or  legislative  enactment,  or  by  both  methods, 
the  rates  of  wharfage,  dockage  and  other  tolls  to  be  imposed 
by  the  lessee  upon  commerce  for  any  of  the  purposes,"  etc. 

The  writ  is  denied. 

DuNBAB,  Andebs  and  Gordon,  JJ.,  concur. 


[No.  2704.  Decided  February  26, 1898.  | 

F.  J.  Selber,  Respondent  J  v.  Springbrook  Trout  Farm, 

Appellant. 

BYIDENCS — ADMIB8I0NB  —  8UFFIGIBNCY  OP  EYIDBNGB. 

In  an  action  to  recover  for  tlie  value  of  labor  performed  for 
defendant,  it  U  competent  for  plaintifC  to  introduce  in  evidence  a 
memorandum  of  time  kept  under  the  direction  of  defendant's  fore- 
man, as  an  admission  on  the  part  of  the  defendant  supporting 
plalntlfTs  claim. 

The  appellate  court  will  not  disturb  the  verdict,  where  the 
testimony  is  conflicting,  and  there  Is  evidence  of  a  substantial 
character  sustaining  the  verdict,  especially  after  a  motion  for  a 
new  trial  has  been  presented  to  the  lower  court  and  denied. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
£.  D.  Benson,  Judge.    Affirmed. 

W.  H.  White^  for  appellant. 

W.  L.  BeddoWj  and  Byers  &  Byers,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Rbavis,  J. — Respondent  commenced  an  action  against 
appellant  in  the  superior  court  of  King  county,  alleging 
that  he  did  work  and  labor  at  the  request  of  appellant,  and 
alleging  the  reasonable  value  thereof;  and  also  that  he 
sold  and  delivered  goods,  alleging  the  reasonable  value  of 
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the  same;  and  also  that  Jane  Selber,  his  wife,  performed 
work  and  labor  for  the  appellant  at  its  request,  of  a  certain 
reasonable  value,  and  that  such  claim  was  assigned  to  re- 
spondent; and  that  his  son,  George  Selber,  a  minor,  per- 
formed work  and  labor  for  the  appellant  at  its  request,  stat- 
ing the  value  of  the  same,  and  that  it  was  assigned  to  re- 
spondent. Appellant  in  its  answer  denied  that  the  services 
of  respondent  were  worth  the  amount  alleged  in  the  com- 
plaint or  any  greater  sum  than  had  been  paid;  alleged  the 
payment;  denied  that  Jane  Selber  or  George  Selber  per- 
formed work  and  labor  for  it  at  its  request;  and  alleged 
that  a  contract  had  been  entered  into  between  appellant 
and  respondent  by  which  the  respondent  was  to  work  for 
appellant  for  his  board,  and  that  Jane  Selber  should  do 
the  cooking  for  the  men  employed  by  appellant  in  consid- 
eration for  board  and  lodging  furnished  respondents  family 
by  appellant. 

There  are  two  assignments  of  error:  First,  that  the  court 
erred  in  admitting  as  evidence  against  appellant's  objection 
respondent's  exhibit  A,  which  was  a  statement  of  a  portion 
of  time  that  respondent  worked  for  appellant;  and,  second, 
that  the  verdict  of  the  jury  was  against  the  weight  of  evi- 
dence and  that  the  evidence  was  insufficient  to  justify  the 
verdict.  While  respondent  was  testifying  in  his  own  behalf 
he  was  handed  the  paper,  exhibit  A,  and  testified  that  it 
was  a  statement  of  time  kept  under  the  direction  of  the 
foreman  or  general  manager  of  appellant  and  purported  to 
be  respondent's  time.  Respondent  stated  that  this  time 
was  kept  by  authority  of  the  foreman.  It  is  sufficient  to 
dispose  of  this  assignment  to  say  that  from  the  witness's 
statement  this  paper  was  received  as  an  admission  of  the 
appellant,  i.  e.,  as  it  was  made  by  one  having  authority 
from  the  appellant  to  keep  such  a  memorandum,  it  could 
bo  received  as  a  part  of  the  respondent's  case.    The  second 
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assignment,  that  the  evidence  was  insufficient  to  justify  the 
verdict,  has  been  examined  in  connection  with  the  evidence 
brought  here  in  the  transcript.  The  respondent  and  his 
wife  testified  that  they  were  engaged  by  the  general  man- 
ager of  appellant  to  perform  work  and  labor  on  the  Spring- 
brook  Trout  Farm.  The  respondent  testified  relative  to 
wages  as  follows: 

"Q. — What,  if  anything,  was  said  in  regard  to  what  com- 
pensation you  should  receive  for  your  wages? 

"A. — No,  sir;  there  was  no  real  wages  stated.  He  said 
that  he  was  always  paying  the  best  going  wages,  and  he 
licver  had  a  man  to  work  for  him  but  what  was  willing  to 
come  back  and  work  for  him  again." 

Respondent  and  his  wife  testified  to  the  reasonable  value 
of  the  work  and  labor  performed  for  appellant.  Several 
witnesses,  including  the  manager  of  appellant,  contradicted 
aome  of  the  statements  of  respondent  and  his  wife,  and  es- 
pecially endeavored  to  show  that  they  were  to  receive  noth- 
ing more  than  their  board.  But  there  was  a  well  defined 
conflict  in  the  evidence  submitted  to  the  jury,  and  we  think 
it  falls  fairly  within  the  rule  that  the  appellate  court  will 
not  disturb  the  verdict  where  testimony  is  conflicting  and 
there  is  evidence  of  a  substantial  character  sustaining  the 
verdict,  especially  after  a  motion  for  a  new  trial  has  been 
presented  to  the  superior  court  and  denied. 

The  judgment  of  the  superior  court  must  be  affirmed. 

SooTTy  0.  J.f  and  Aitbbbs,  Dtjnbab  and  Gordon,  JJ., 
-concur. 
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[No.  2708.    Decided  February  26,  1808.] 

e38_ii?i  Thb    State    op    Washington,    Respondent,    v.    Pat 

Burns,  Appellant. 

LABCBNT  —  SUFFICIENCY  OF  INFORMATION  —  DXBCBIPTION    OF   MONEY  — 

GONTINUANCB  —  EVIDENCE  —  COMMENT  BY    JUDGES    ON    TESTIMONY  — 
INSTBUCnONB  —  SEPARATION  OF  JURY. 

In  an  information  charging  the  larceny  of  money  a  descrip* 
tlon  of  the  property  stolen  as  being  two  one  hundred  dollar  biUa 
and  one  fifty  dollar  bill,  lawful  money  of  the  United  States,  is 
sufficient  under  Ckyde  Proc.,  g  1253  (BaL  Oode,  g  6859),  which 
provides  that  in  such  cases  it  is  sufficient  to  allege  the  larceny  to 
be  of  money  or  bank  notes,  without  specifying  the  coin,  number, 
denomination  or  kind  thereof. 

The  fact  that  an  information  charging  the  larceny  of  money,, 
after  naming  the  number  and  denomination  of  the  bills,  alleges 
further  "a  more  exact  description  being  not  now  known,"  while  a 
witness  for  the  state  gives  an  exact  description  of  the  bills  in  his 
testimony,  does  not  constitute  a  fatal  variance,  when  there  is  no 
showing  of  want  of  diligence  on  the  part  of  the  prosecuting  at- 
torney to  ascertain  and  charge  the  exact  description. 

The  refusal  of  a  continuance  in  a  criminal  cause  does  not  show 
an  abuse  of  discretion,  when  the  cause  has  been  finally  set  for 
trial  more  than  five  weeks  after  defendant's  arrest,  one  continu- 
ance having  been  granted  him  in  the  meantime. 

A  remark  by  the  court  concerning  a  criminal  action,  that  "it 
is  mostly  a  case  of  positive  testimony,"  is  not  objectionable  on 
the  ground  of  being  an  expression  of  the  court's  opinion  on  the 
weight  of  the  testimony. 

In  a  prosecution  for  the  larceny  of  money,  it  is  competent  to 
put  in  evidence  the  money  taken  from  defendant's  person  when 
arrested,  although  not  identified  as  a  part  of  the  stolen  money, 
merely  as  a  circumstance  showing  he  had  money  when  arrested,, 
which  the  Jury  might  properly  consider. 

Error  of  the  court  in  stating  to  the  Jury  that  it  was  not  permis- 
sible to  introduce  evidence  afCecting  the  character  of  the  defend- 
ant, that  the  court  would  not  permit  it,  for  instance,  to  be  shown 
that  he  had  committed  another  offense,  is  harmless,  when  the 
instructions  were  fair  to  the  defendant  otherwise  and  correctly 
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stated  the  law,  and  It  does  not  appear  that  prejudicial  error  re- 
sulted from  the  remark. 

The  fact  that,  after  an  order  against  the  separation  of  Jurors, 
one  of  them  who  was  taken  sick  while  the  Jury  was  out  for  a 
meal,  was  brought  separately  on  a  street  car  to  the  courthouse  in 
charge  of  one  bailiff,  while  the  remainder  of  the  Jury  walked  there 
in  charge  of  another  bailiff,  is  not  error,  when  there  is  no  show- 
ing that  any  of  the  Jurors  were  tampered  with  in  any  manner. 

Appeal  from  Superior  Court,  Bang  County. — ^Hon. 
Orange  Jacobs,  Judge.    Affirmed. 

Tremper  &  Winstocky  for  appellant: 

An  averment  in  an  information  that  the  name  of  a  per- 
son or  fact  necessary  to  be  alleged  is  unknown  is  permissible 
only  from  necessity,  and  the  information  is  rendered  in- 
valid and  the  defendant  entitled  to  a  discharge  therefrom, 
when  it  appears  at  the  trial  that  the  name  or  the  fact  was 
either  known  or  could,  by  the  exercise  of  ordinary  diU- 
gence,  have  become  known  to  the  prosecuting  attorney. 
State  V.  Stowe,  33  S.  W.  799;  Presley  v.  State,  24  Tex. 
App.  494;  Jackson  v.  State,  28  N.  W.  815;  Merwin  v. 
People,  26  Mich.  301  (12  Am.  Rep.  314);  Commonwealth 
V.  Thornton,  14  Gray,  41;  Drechsel  v.  State,  34  S.  W. 
934;  Commonwealth  v.  Blood,  4  Gray,  33;  1  Bishop, 
Criminal  Procedure  (3d  ed.),  p.  343. 

James  F.  McElroy,  Prosecuting  Attorney,  and  John  B. 
ITarf,  for  The  State: 

This  court  has  held  under  §  1253,  2  Hill's  Code,  that  a 
description  of  money  stolen  is  not  a  necessary  allegation 
in  an  information.  State  v.  Hanshaw,  3  Wash.  12;  Staie 
V.  Blanchard,  11  Wash.  116.  Under  §  1245,  subd.  4, 
2  Hill's  Code,  this  court  has  disregarded  useless  and  unnec- 
essary allegations  in  an  information  as  surplusage.  Staie 
€7.  AcJeles,  8  Wash.  462;     State  v.  Miller,  3  Wash.  131. 
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Where  they  are  cootained  in  an  information  it  is  not  neces- 
sary to  prove  same.    People  v.  Nelson^  56  Cal.  77. 

The  opinion  of  the  court  was  delivered  by 

SooTT,  C.  J. — The  defendant  was  convicted  of  grand 
larceny  and  has  appealed.  The  property  stolen  was  de- 
scribed in  the  information  as  being  two  one  hundred  dollar 
biUs  and  one  fifty  dollar  bill,  lawful  money  of  the  United 
States,  etc.,  "a  more  exact  description  being  not  now 
known/^  The  testimony  showed  that  one  of  the  one  hundred 
dollar  bills  was  a  United  States  treasury  note,  that  the  other 
was  a  national  bank  note,  and  that  the  fifty  dollar  bill  was 
a  silver  certificate,  and  it  is  alleged  that  the  prosecuting  at- 
torney by  the  exercise  of  ordinary  diligence  could  have  as- 
certained these  facts  and  given  an  exact  description  of  the 
money.  It  is  contended  that  this  constituted  a  fatal  vari- 
ance. Section  1253,  Vol.  2,  HilFs  Code  (Bal.  Code, 
§  6859),  provides: 

"In  an  .  .  .  information  for  larceny  ...  of 
money,  bank  notes,  etc.,  ...  it  is  sufficient  to  allege 
the  larceny  .  .  .  to  be  of  money,  bank  notes,  etc, 
.  .  .  without  specifying  the  coin,  number,  denomina- 
tion, or  kind  thereof." 

And  while  it  may  be  conceded  that  the  informa- 
tion should  give  as  correct  a  description  as  can  be  done  un- 
der the  facts  known  or  readily  ascertainable,  where  a  de- 
scription is  attempted,  we  think  there  is  nothing  in  the 
case  to  show  want  of  diligence  on  the  part  of  the  prosecut- 
ing attorney,  and  that  the  description  was  sufficient  under 
siiid  statute.  Nor  do  we  think  any  injury  resulted  to  the 
defendant. 

It  is  next  alleged  that  the  court  erred  in  refusing  to  grant 
a  continuance.  The  record  shows  that  the  defendant  was 
charged  with  the  offense  and  arrested  on  the  20th  day  of 
May.    The  cause  was  once  continued  and  finally  called  for 
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trial  on  the  28th  day  of  June.  We  think  there  was  no 
abuse  of  discretion  shown  in  refusing  to  grant  a  further  con- 
tinuance. 

It  is  next  alleged  that  the  .court  erred  in  commenting  on 
the  testimony.  The  language  complained  of  is  that  the 
court  said:  "It  is  mostly  a  case  of  positive  testimony." 
This  was  in  fact  true.  The  remark  was  not  open  to  the 
charge  that  the  court  expressed  an  opinion  on  the  weight 
of  the  testimony.    There  was  no  error  in  this  respect. 

The  fourth  assignment  of  error  relating  to  the  attempt  to 
prove  the  bad  character  of  the  complaining  witness  is  not 
supported  by  the  record.  Every  question  asked  was  an- 
swered and  there  was  no  offer  of  further  proof  ruled  out. 

As  to  the  next  matter,  the  record  does  not  show  a  suffi- 
ciently definite  offer  of  proof  to  show  that  the  money  might 
have  been  lost  in  some  other  way,  even  if  such  proof  would 
be  admissible  at  all  considering  the  direct  testimony  against 
the  defendant. 

It  is  contended  that  there  was  error  in  allowing  certain 
money  to  be  put  in  evidence,  alleged  to  have  been  taken 
from  the  person  of  the  defendant  when  he  was  arrested, 
as  there  was  nothing  to  identify  it  as  having  been  any  part 
of  the  money  taken  from  the  defendant.  We  think,  how- 
ever, it  was  competent  to  show  that  he  had  money  when 
arrested;  its  weight  as  a  circumstance  tending  to  show 
guilt  was  a  matter  for  the  jury  to  consider. 

It  is  also  contended  that  the  court  erred  in  stating  to  the 
jury  in  one  of  its  instructions  that  it  was  not  permissible  to 
introduce  evidence  affecting  the  character  of  the  defend- 
ant; that  the  court  would  not  permit  it,  for  instance,  to  be 
shown  that  he  had  committed  another  offense,  and  it  is  con- 
tended that  this  suggested  in  effect  that  the  defendant  had 
been  guilty  of  another  offense  when  there  was  no  proof  of 
the  same,  and  that  it  tended  to  his  prejudice.    We  think 
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the  instnictions  were  fair  to  the  defendant  and  correctly 
stated  the  law,  and  that  no  prejudicial  error  resulted  from 
the  remark  in  question,  although  it  properly  had  no  place 
in  the  instruction.  In  this  connection,  it  is  alleged  that  the 
court  was  hostile  to  the  defendant  or  unduly  biased  against 
him,  although  it  is  not  claimed  that  there  was  any  inten- 
tional exhibition  of  such  feeling,  but  it  is  based  upon  the 
defendant's!  view  of  the  entire  course  of  the  trial,  and  it  is 
contended  that  he  should  have  a  new  trial  upon  that  ground. 
We  find  nothing  in  the  record  to  substantiate  this  statement, 
and  it  should  not  have  been  made  without  more  definite 
grounds.  It  is  also  alleged  that  the  verdict  was  contrary  to 
the  evidence.  Without  going  into  the  evidence  in  detail  we 
are  of  the  opinion  that  it  was  amply  sufficient  to  warrant 
a  conviction. 

It  is  also  alleged  that  the  jurors  were  allowed  to  separate 
after  the  court  had  ordered  them  to  be  kept  together.  In 
support  of  this  it  appears  the  jury  was  conducted  to  a  res- 
taurant in  the  city  by  bailiffs  for  their  meals,  and  that  one 
of  the  jurors  was  taken  sick  and  was  unable  to  walk  back 
to  the  courthouse,  but  was  left  in  chargre  of  one  of  the  bail- 
iffs and  rode  to  the  courthouse  in  a  street  car,  while  the 
rest  of  the  jurors  walked  in  charge  of  another  bailiff.  There 
is  nothing  to  show  that  any  member  of  the  jury  was  tam- 
pered with  in  any  manner,  and  there  is  clearly  no  error  in 
this  particular. 

Affirmed. 

Anders,  Dunbar  and  He  a  vis,  JJ.,  concur. 
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[No.  2844.    Decided  February  26,  1898.] 

The    State   of    Washington,  Reapondenty  v.    Gail     g  211I 

Lattin,  Appellant. 

JUBORS  —  QUALIFICATIONS  —  COHPSTBNCT — HOMICIDB  —  RBLBYANGT   OP 

BVIDBNCB. 

Jurors  must  be  householders,  whether  summoned  on  a  regular 
panel  or  on  an  open  venire  to  complete  the  panel,  under  Laws 
1896,  p.  139,  providing  that  Jurors  summoned  to  serve  on  grand 
and  petit  Juries  shall  be  householders,  and  under  Code  Proa,  8  889 
(Bal.  Code,  §  4978),  which  requires  a  juror  summoned  on  an  open 
venire  to  have  the  same  qualiilcations  as  if  (he  had  been  previous- 
ly selected  on  the  original  list    . 

Where  a  Juror  discloses  on  his  examination  that  he  has  an 
opinion  as  to  the  guilt  or  innocence  of  the  defendant,  which  it 
would  take  evidence  to  remove,  and  it  does  not  clearly  appear 
that  he  could  nevertheless  accord  the  defendant  a  fair  and  im- 
partial trial,  he  is  subject  to  challenge  for  cause. 

In  a  prosecution  for  murder  to  which  the  defense  of  Justifi- 
able homicide  has  been  interposed  on  the  ground  that  deceased 
made  an  assault  with  a  pistol,  which  was  afterwards  found  on  the 
ground  near  where  the  killing  occurred  and  introduced  in  evi- 
dence, the  testimony  of  persons  likely  to  know  whether  deceased 
ever  owned  the  pistol  is  admissible  for  the  purpose  of  establish- 
ing that  deceased  had  never  been  seen  with  the  pistol  introduced 
in  evidence. 

Appeal  from  Superior  Court,  Stevenfl  County. — ^Hon. 
L.  H.  Pkather,  Judge.    Reversed. 

Wirt  W.  Saunders,  E.  0.  Connor,  and  OdWraith  & 
Isordyke,  for  appellant: 

It  is  a  well  established  rule  of  law  that  a  juror  in  a  crim- 
inal case  who  has  acquired  and  expressed  an  opinion  which 
would  require  evidence  to  remove  is  disqualified,  even 
though  he  declares  it  his  belief  he  could  try  the  case  im- 
partially.   State  V.  Wilcox,  11  Wash.  215;    State  v.  Mur- 


58  STATE  ▼.  LATTIN. 


Argument  of  Counsel.  [19  Wash. 

phy,  9  Wash.  204;  State  v.  Coellay  3  Wash.  99;  Rose  v. 
State,  2  Wash.  310;  State  v.  Rutten,  13  Wash.  203; 
Cancemi  v.  People,  16  N*.  Y.  501;  Thurman  v.  State,  43 
N.  W.  404;  Brown  v.  State,  70  Lid.  576;  State  v.  Culler, 
82  Mo.  623. 

The  court  erred  in  permitting  witness  Hardison  to  give 
negative  testimony  that  he  never  saw  the  deceased,  Moody, 
have  the  pistol  about  the  house,  which  was  introduced  in 
evidence  as  being  the  pistol  Moody  had  in  his  hand  at  the 
time  of  his  assault  upon  Lattin,  and  which  was  found  wher^ 
he  fell.  Qormley  v.  Bunyan,  138  tl.  S.  (34  Law.  ed.)  623; 
Draper  v.  State,  22  Tex.  400;  Jories  v.  State,  7  Tex.  App. 
457;  Myers  v.  State,  6  Tex.  App.  1;  McReynolds  v.  State, 
4  Tex.  App.  327;    Thompson,  Trials,  §  391. 

H,  0,  KirkpatricJe,  Prosecuting  Attorney,  (Feighan  £ 

Ludden,  and  C.  A.  Mantz,  of  counsel),  for  The  State: 
I 

It  is  alleged  by  counsel  for  appellant  that  the  court  com- 
mitted error  in  overruling  the  challenge  to  juror  Chamber- 
lain. We  think  the  ruling  was  strictly  within  the  decisions 
of  this  court  and  is  in  accordance  with  our  statutory  provi- 
sions upon  this  subject.  The  juror,  having  been  fully  in- 
terrogated, said  in  answer  to  the  question,  '^ou  did  not 
have  anything  but  an  impression?"  ^  guess  that  is  about 
the  right  name  for  it."  And,  when  asked  if  it  would  re- 
quire evidence  to  remove  his  opinion,  said :  ^T.  do  not  know 
as  it  would  require  very  much  evidence."  And,  in  answer 
to  the  further  question,  ^TTour  opinion  is  such  at  the  pres- 
ent time  that  you  are  biased  a  little  more  on  one  side  than 
the  other?"  he  answered,  ^TTes,  a  very  little."  And  in 
answer  to  the  question  as  to  whether  or  not  it  was  such  a 
fixed  opinion  as  to  prevent  the  juror  from  giving  the  de- 
fendant a  fair  and  impartial  trial,  he  said:  '^o,  sir,  I  do 
not  think  it  is." 


STATE  V.  LATTIN.  59 


Feb.  1808.]  Opinion  of  the  Coort— Scott,  O.  J. 

The  question  of  bias  is  a  judicial  question  to  be  deter- 
mined by  the  nisi  pritw  court  from  the  answers  of  the  juror 
and  from  his  appearance  and  demeanor.  And  it  seems  to 
us  if  any  effect  is  to  be  given  to  §  846,  2  HilFs  Code,  the 
action  of  the  court  in  this  case  was  proper.  We  think  the 
ruling  of  the  court  is  sustained  by  the  ruling  of  this  court 
in  the  cases  of  State  v.  Carey,  15  Wash.  549,  and  State  v* 
CaeUa,  8  Wash.  512;  and  is  sustained  by  a  majority  of  the 
states  whose  statutes  are  similar  to  ours  upon  the  subject. 
Smith  V.  EameSy  36  Am.  Dec.  5JL5;  Monday  v.  State,  79 
Am.  Dec.  314;  Commonwealth  v.  Brown,  9  Am.  St.  Rep. 
744  (1  L.  R.  A.  620);  State  v.  Medlicott,  9  Kan.  257; 
State  V.  Crawford,  11  Kan.  82. 

Counsel  for  appellant  allege  as  error  that  the  court  over- 
ruled the  objection  to  the  testimony  of  the  witness  Hardi- 
son,  because  said  testimony  was  negative.  This  wotdd  go 
to  the  weight  and  not  to  the  admissibility  of  the  testimony. 
State  V.  Phair,  48  Vt.  366;  Wharton,  Criminal  Evidence 
(9th  ed.)>  §  392. 

The  opinion  of  the  court  was  delivered  by 

SooTT,  C.  J. — ^The  defendant  was  convicted  of  man- 
slaughter and  has  appealed.  The  first  error  alleged  is  that 
the  court  erred  in  denying  the  challenge  of  the  defendant 
to  juror  Fuller  for  cause,  on  the  ground  that  he  was  not  a 
householder.  It  is  contended  by  the  state  that  the  act, 
Laws  1895,  p.  139  (Bal.  Code,  §§  4740-4748),  relating  to 
the  qualification  of  jurors,  does  not  afiect  §  339,  2  Hill's 
Code  (Bal.  Code,  §  4978).  It  is  conceded  that  Fuller  was 
not  a  householder,  but  he  was  summoned  on  an  open  venire 
to  complete  the  panel,  the  number  who  had  appeared  on  the 
regular  panel  being  exhausted.  In  State  v.  CtLshing,  17 
Wash.  544  (50  Pac.  512),  it  was  held  that  §  339  and  the 
act  aforesaid  might  both  stand,  they  not  being  conflicting. 
The  case  of  Redford  v.  Spokane  St  Ry,  Co.,  15  Wash.  419 
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(46  Pac.  660),  has  been  called  to  our  attention  as  holding 
that  jurors  called  upon  an  open  venire  need  not  be  house- 
holders, but  the  contention  there  was  that  the  act  of  1895 
was  unconstitutional,  on  the  ground  that  limiting  the  per- 
sons who  could  serve  as  jurors  to  householders  made  it  class 
legislation.  It  was  urged  by  counsel  as  an  additional  reason 
in  support  of  that  contention,  that  there  was  no  such  qualifi- 
cation required  when  jurors  were  summoned  on  an  open 
venire,  and  the  court  mentioned  it  as  such,  but  there  waa 
no  intention  to  decide  that  such  jurors  need  not  be  house- 
holders, nor  does  the  opinion  so  hold.  In  fact,  it  was  stat- 
ed that  the  act  was  uniform  in  its  operation.  Prior  to  the 
act  of  1896,  a  juror  summoned  on  an  open  venire  under 
§  339  had  to  have  the  same  qualifications  as  if  he  had  been 
previously  selected  on  the  original  list.  We  are  of  the 
opinion  that  the  act  of  1895,  in  prescribing  the  qualifica- 
tions of  a  householder,  applies  to  aU  jurors,  however  sum- 
moned. Section  839  provides  that  persons  summoned  upon 
an  open  venire  shall  be  qualified  persons,  and  the  law  then 
in  force  prescribing  the  qualifications  was  amended  by  this 
act,  and  §  339  must  be  read  in  harmony  with  it  as  amended; 
consequently,  it  was  error  to  deny  the  challenge. 

It  is  next  contended  that  the  court  erred  in  denying  the 
defendant's  challenge  to  another  juror  for  actual  bias,  upon 
the  ground  that  he  had  formed  and  expressed  an  opinion 
concerning  the  guilt  or  innocence  of  the  defendant  which 
would  require  evidence  to  remove.  This  question  has  been 
before  this  court  a  number  of  times,  and  the  holding  has 
been  uniform  that  such  an  opinion  is  a  ground  of  challenge. 
The  only  question  to  be  determined  is,  whether  this  falls 
within  it.  The  witness  testified  squarely  that  he  had  an 
opinion  formed  by  talking  with  persons  about  the  alleged 
crime,  and  that  it  would  take  evidence  to  remove  it.  He 
said  he  did  not  know  that  it  would  take  very  much,  but  it 
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would  require  some.    Tlie  only  thing  to  weaken  this  was 
the  question  put  by  the  court,  which  is  as  follows: 

"  Q. — ^Is  that  opinion  such  a  fixed  opinion  in  your  mind 
as  would  prevent  you  from  giving  the  defendant  a  fair  and 
impartial  trial? 

*'  A. — No,  I  do  not  think  it  ia.^^ 

And  here  the  examination  ended.  The  witness  did  not 
testify  that  he  could  disregard  the  opinion  he  had 
formed,  and  could  enter  upon  the  trial  free  from  its  influ- 
ence, as  if  he  had  not  formed  any,  or,  in  fact,  make  it  ap- 
pear by  his  other  testimony  that  he  really  had  no  such  fixed 
opinion,  but  had  directly  testified  that  he  had  one  and  that 
it  would  require  evidence  to  remove  it.  This  apparently 
was  not  drawn  from  him  inadvertently,  but  was  an  honest 
and  fair  expression  of  the  condition  of  his  mind.  As  to  the 
question  put  by  the  court,  he  may  not  have  understood  very 
clearly  what  a  fair  and  impartial  trial  was.  It  was  for  the 
court  to  find  as  to  that  upon  the  evidence,  and  there  was 
no  evidence  to  base  it  on.  The  challenge  should  have  been 
sustained. 

It  is  further  alleged  that  the  court  erred  in  overruling  an 
objection  to  certain  testimony  given  by  one  Hardison,  that 
he  had  never  seen  the  deceased  have  the  pistol  introduced  in 
evidence,  and  alleged  to  have  been  held  by  him  at  the  time 
he  was  killed.  This  was  a  disputed  fact,  and  it  was  compe- 
tent to  prove  that  the  deceased  had  never  been  seen  to  have 
such,  or  any  pistol,  by  persons  who  would  be  likely  to  know 
if  he  did  have  one.  This  witness  was  an  employee  of,  and 
had  been  living  with,  the  deceased.  The  evidence,  although 
negative,  was  competent  for  what  it  was  worth. 

It  is  also  alleged  that  the  court  erred  in  sustaining 
an  objection  to  a  question  asked  a  witness  as  to  what 
the  deceased  had  said  to  him  with  reference  to  his  inten- 
tion of  going  to  the  premises  in  controversy  and  entering  at 
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all  hazard.  If  we  understand  the  record,  this  matter  had 
been  brought  home  to  the  Lattins,  and  the  question  was 
a  proper  one.  It  is  contended  by  the  prosecution  that 
error,  if  any,  was  subsequently  cured  on  further  examina- 
tion of  the  witness.  As  the  case  must  be  reversed  for  rea- 
sons above  stated,  it  is  unnecessary  to  examine  it  further. 
It  is  further  contended  that  the  court  erred  with  refer- 
ence to  some  of  the  instructions  given  relating  to  seH-de- 
fense.  It  is  practically  conceded  by  the  prosecution  that 
the  particular  instructions  were  faulty,  but  it  is  claimed 
that  they  were  cured  bj  others  given.  It  is  unnecessary  to  set 
forth  the  instructions,  as  the  same  questions  are  not  likely 
to  arise  upon  a  retrial,  and  this  also  is  true  with  reference 
to  a  great  many  other  alleged  errors,  and  it  is  unnecessary 
to  pass  upon  them  for  that  reason*  Some  of  them  have  no 
foundation  in  the  record  and  some  are  immaterial. 

Reversed  and  remanded. 

Anders,  Dunbae  and  Eeavis,  JJ.,  concur. 


[No.  2781.    Decided  March  2, 1898.] 

Washington  Dredging  and  Improvement  Company, 
et  al.,  Respondents^  v.  William  Partridge,  Appellant. 

APPEAL  —  WBIOBT  OF  BVIDBNCB. 

The  findings  of  the  trial  court  wlH  not  be  disturbed  on  ap- 
peal, when  the  evidence  is  conflicting,  unless  the  weight  of  evi- 
dence is  clearly  against  the  findings. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
William  H.  Moore,  Judge.    Affirmed. 


W,  C.  Keith,  for  appellant. 
Battle  &  Shipley y  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^The  parties  to  this  record  were  rival  appli- 
cants to  purchase  lot  3,  block  221,  of  the  Seattle  tide  lands. 
The  respondents,  Carraher  and  Polk,  are  owners  of  the 
abutting  upland  and  their  application  is  based  upon  sucli 
ownership.    While  the  appellant  Partridge  bases  his  right 
on  the  ground  that  he  was  the  owner  of  valuable  improve- 
ments used  for  residence  purposes,  and  placed  thereon  by 
him  prior  to  March  26,  1890.     The  rights  of  the  other 
parties  to  the  record  are  not  involved  in  this  controversy. 
The  lower  court  found  that  the  respondents  were,  prior  to 
ifarch  26,  1890,  and  ever  since  have  been  the  owners 
of  the  abutting  upland.    That  their  application  to  purchase 
the  lot  in  controversy  was  made  within  sixty  days  following 
the  filing  of  the  appraisal  of  said  lot.    That  within  the  same 
time,  the  appellant  Partridge  also  made  his  application  to 
purchase  as  an  improver,  and  further,  that  the  appellant 
had  no  improvements  whatsoever  on  said  lot  in  actual  use 
on,  or  prior  to,  March  26,  1890,  except 

*•  a  small  shack  of  the  size  of  about  8x10  feet,  which  was 
imcompleted  and  was  not  occupied  for  any  purpose  what- 
soever, and  which  shack  was  placed  thereon  by  parties 
whose  name  the  evidence  did  not  disclose. 

"At different  times,  subsequent  to  March  26,  1890,  but 
on  what  particular  dates  the  evidence  fails  to  show,  con- 
testant, William  Partridge,  erected  upon  a  portion  of  said 
lot  ■  .  .  a  small  building  about  18x20  feet  in  size; 
also  a  small  kitchen  and  smokestack,  and  subsequent  to 
sfiid  date  also  used  a  portion  of  the  said  property  as  a  gar- 
den, all  of  said  improvements  costing  about  $200  or  $250. 
Said  improvements  were  not  of  the  nature  required  by  law 
of  this  state  to  entitle  the  improver  to  the  preference  right 
of  purchase.^' 

These  findings  were  duly  excepted  to,  and  this  appeal 
is  from  a  decree  in  respondents'  favor.  From  the  brief 
of  appellant's  counsel  we  quote  the  following: 
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'*  There  is  but  one  question  to  be  decided  in  this  case, 
and  that  is,  whether  the  findings  and  conclusions  excepted 
to  are  justified  by  a  fair  preponderance  of  the  testimony.'' 

In  support  of  their  respective  claims  each  party  called 
and  examined  four  witnesses.  The  evidence  was  hopeless- 
ly conflicting,  and  there  was  a  good  deal  of  positive  testi- 
monv  on  each  side.  Under  such  circumstances  our  rule 
has  been  not  to  disturb  the  findings  of  the  trial  court  un- 
less the  weight  of  evidence  is  clearly  against  the  findings. 
In  Eamar  v.  Peterson,  9  Wash.  152  (37  Pac.  309),  we 
said: 

"  In  our  opinion  the  finding  of  the  trial  court  in  an 
equitable  action  should  be  adopted  by  this  court  in  de- 
termining the  rights  of  the  parties,  unless  the  preponder- 
ance of  evidence  against  such  finding  is  so  great  that  we  are 
satisfied  it  was  wrong.  *' 

In  Knapp  v.  Crawford,  16  Wash.  524  (48  Pac.  261),  we 
said: 

"  An  examination  of  the  record  shows  that  the  evidence 
upon  this  point  was  squarely  in  conflict,  and  however  we 
might  have  found  from  the  proofs  as  an  original  proposi- 
tion, we  are  of  the  opinion  that  the  case  presented  by  appel- 
lants is  not  strong  enough  to  warrant  us  in  setting  aside  the 
findings  of  the  lower  court  thereon,  and  the  judgment  is 
affirmed." 

In  the  still  more  recent  case  of  Shed  v.  Christenson,  17 
Wash.  649  (50  Pac.  466),  we  said: 

"  If  we  deemed  the  testimony  upon  review  as  evenly 
balanced,  or  even  apparently  more  in  favor  of  appellant 
than  respondent,  we  should  sustain  the  finding  of  the  court 
that  saw  and  heard  the  witnesses." 

The  decree  must  be  affirmed. 

Scott,  C.  J.,  and  Dtjnbab,  Aitdebs  and  Reavis,  JJ., 
concur. 


DAVIS  V.  SEATTLE  NATIONAL  BANK.  65 

Mar.  1898.]  Argument  of  Counsel. 


iNo.  2784.    Deciaed  March  2, 1898.] 

W.  H.  Davis,  Respondent,  v.  Seattle  National  Bank,  |  al  3^ 

Appellant. 

RBB     JQDICATA — TO     BB  DBTBBHINKD    BV     THB    IB8DBB — PLBADINO  — 
IMGOMBIBTENT  DBFSN8BB  —  ACCOUNT  STATED. 

Where  the  Issue  has  been  raised  and  determined  in  an  .action 
by  a  bank  upon  a  note  and  over  draft  that  defendant,  who  had 
served  the  bank  as  attorney,  was  entitled  to  nothing  on  a  counter- 
claim for  services  rendered,  an  assignee  of  the  bank  who  has 
taken  all  its  assets  in  consideration  of  discharging  all  its  liabili- 
ties is  entitled  to  plead  such  Judgment  as  res  judicata  in  an  action 
against  it  on  account  of  such  services  brought  by  an  assignee 
of  the  attorney,  who  acquired  his  claim  pending  the  former  ac- 
tion. 

In  determining  whether  the  subject  matter  of  litigation  is 
res  judicata  as  to  parties  and  their  privies,  the  court  is  governed 
only  by  the  issues  and  Judgment  in  the  prior  action,  and  cannot 
consider  grounds  for  the  judgment  which  are  not  contained  in 
the  record. 

A  defendant  may  deny  liability  and  at  the  same  time  plead  a 
counterclaim  or  offset,  without  subjecting  himself  to  the  charge 
of  pleading  inconsistent  defenses,  if  there  is  no  direct  contradic- 
tion in  the  special  facts  pleaded. 

The  fact  that  a  statement  of  account  had  been  delivered  to  de- 
fendant and  the  same  retained  a  long  time  without  objection, 
would  not  make  it  an  account  stated  determining  the  amount  due 
from  defendant,  when  there  was  no  liability  existing  on  the  de- 
fendant's part. 

Appeal  from  Superior  Court,  King  County. — Hon. 
OsAKOE  Jacobs,  Judge.     Keversed. 

Preston,  Carr  &  Oilmany  for  appellant: 

The  prior  adjudication  herein  involved  was  had  upon  a 
counterclaim  pleaded  in  defendant's  answer.  That  the  rule 
of  res  adjudicata  applies  equally  to  a  claim  so  presented 
is  conclusively  shown  by  the  following  authorities: 

5—19  WASH. 
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If  a  cause  of  action  was  involved  in  a  former  action^ 
either  as  set  off,  counterclaim  or  defense,  it  is  barred  by 
the  judgment.  Howe  v.  Lewis,  22  N.  E.  978;  Wright 
V.  Miller y  41  N.  E.  698;  Qreen  v.  Sanbon,  23  N.  E.  224. 
A  party  is  not  bound,  when  sued,  to  plead  a  set  off  or 
counterclaim,  but,  if  the  issues  are  so  joined  that  a  counter- 
claim is  in  fact  litigated,  the  defendant  will  not  be  per- 
mitted afterwards  to  sue  and  recover  on  the  same.  Howe 
V.  Lewis,  supra;  Olohe  v.  Dillon,  86  Ind.  332  (44  Am. 
Rep.  308);  Thompson  v.  Schuster,  28  N.  W.  858.  A 
defendant  is  bound  either  to  withdraw  or  litigate  his  de- 
mands; and  if,  after  having  plead  a  counterclaim,  he  fails 
to  support  it  with  evidence,  he  will  be  estopped  by  the 
verdict  from  suing  on  the  demand  in  a  subsequent  suit. 
Eastmure  v.  Laws,  6  Bing.  N.  C.  444;  Ounsaulis  v.  Cad- 
wallader,  48  Iowa,  51;  Freeman,  Judgments,  §  279;  2 
Black,  Judgments,  §  763.  Where,  under  a  plea  of  counter- 
claim, defendant  fails  to  produce  evidence  in  support  there- 
of, a  judgment  against  defendant  as  to  such  counterclaim 
is  a  final  adjudication  on  the  merits,  operating  as  a  bar  to 
the  prosecution  of  an  action  on  such  claim.  Wright  v. 
Miller,  supra;  Oreen  v.  Sanbon,  supra;  Dougherty  v\ 
Cummings,  9  Ohio  Cir.  Ct.  718. 

In  instructing  the  jury  that  the  plea  of  set-off  is  nolens 
rolens  an  admission  of  the  plaintiff's  claim,  the  learned 
judge  evidently  had  in  mind  the  English  rule,  which  arose 
from  the  fact  that  the  act  of  parliament  only  permitted  set- 
off in  case  of  mutual  demands,  and  in  some  cases  even  re- 
quired the  set-off  to  contain  an  affirmative  statement  of 
both  sides  of  the  mutual  account.  Jacobs'  Fishers'  Digest, 
title  "Set-off."  But  that  rule  never  went  so  far  as  stated 
in  the  instruction — in  a  case  where  the  plea  was  accom- 
panied by  a  general  denial  or  the  general  issue.  A  special 
plea  of  set-off,  without  any  traverse  of  the  plaintiff's  de- 
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mand,  might  be  considered  as  admitting  it,  but  where  the 
special  plea  is  accompanied  by  the  general  denial,  or  other 
defense,  no  snch  construction  or  effect  can  be  given  to  it. 
It  is  only  where  the  plea  of  set-off  is  the  only  plea  inter- 
posed that  there  can  be  held  to  be  an  implied  admission  of 
the  justice  of  the  plaintiff's  claim.  Morgan  v.  Boone^  1 
J.  J.  Marsh.  585;  Waterman,  Set-off,  §  617.  Although 
a  party  pleads  a  set-off,  he  is  not  precluded  from  relying 
on  any  other  just  defense  on  the  trial  of  the  cause.  Price 
v.  Combs,  12  N.  J.  Law,  188.  In  fact,  the  right  to  set- 
off is  regarded  as  incidental  to  and  dependent  upon  the 
plaintiff's  having  established  a  right  of  recovery  against 
the  defendant,  and  if  this  fails  the  right  of  set-off  cannot 
exist.  Brazelton  v.  Railway  Co.y  40  Tenn.  570.  It  is  prop- 
er pleading  to  add  a  set-off  to  a  general  denial.  Pike  v, 
Kingy  16  Iowa,  49;  Freeman  v.  Fleming y  5  Iowa,  462; 
Bagley  v.  Carpenter y  2  Wash.  T.  20;  3  Chitty,  Pleading, 
p.  931. 

An  account  stated  only  determines  the  amount  of  a  debt 
where  liability  in  fact  exists,  and  cannot  be  made  the  in- 
strument per  se  to  create  a  liability  where  none  before  ex- 
isted. Austin  v.  Wilsony  11  N.  Y.  Supp.  665;  Bradley 
Fertilizer  Co.  v.  Pvhlishing  Co.,  17  N.  Y.  Supp.  587; 
Kemp  V.  Pecky  13  N.  Y.  Supp.  112;  Field  v.  Knapp,  14 
]!f.  E.  830;  Quincey  v.  White,  63  N.  Y.  379;  Stevens  v. 
Ayersy  10  N.  Y.  Supp.  502. 

The  law  requires  very  explicit  evidence  to  charge  one 
man  with  another's  indebtedness,  and  a  mere  retention  of 
account  is  not  sufficient.  Spangler  v.  Springer,  22  Pa.  St. 
458.  Failure  of  one  not  personally  cognizant  of  the  cor- 
rectness of  an  aocount  to  dispute  or  object  within  a  rea- 
sonable time  is  not  an  admission  of  its  correctness.  Schutz 
V.  Morette,  40  N.  E.  780. 

Humphries,  Humphrey  &  Edsen,  for  respondent: 
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The  plea  of  set-off  and  counteivclaim  admits  the  cause 
of  action.  Bellinger  v.  Craigvs,  81  Barb.  634;  Davidson 
V.  Remington^  12  How.  Pr.  310;  Kneedler  v.  Sternberg^ 
10  How.  Pr.  67;  Steele  v.  Etheridge,  15  Minn.  501; 
Mason  v.  Heywardy  3  Minn.  182;  Dietrich  v.  Koch,  35 
Wis.  626;  Moore  v.  Tate,  87  Tenn.  725  (10  Am.  St.  Eep. 
712);  Holzbauer  v.  Heine,  37  Mo.  443.  The  appellant, 
by  its  attempted  set-off  and  counter-claims  has  admitted  re- 
spondent's cause  of  action.  Seattle  National  Bank  v.  Car- 
ter, 13  Wash.  281;  Thomas  v.  Light  &  Vfater  Co.,  53 
N.  W.  710.  This  court  has  adopted  the  rule  that  inconsist- 
ent defenses  cannot  be  pleaded.  There  cannot  be  a  counter- 
claim where  there  is  no  admission  of  indebtedness;  the 
same  with  set-off.  Prouty  v.  Eaton,  41  Barb.  409.  If 
there  is  no  admission  of  indebtedness,  there  can  be  no  set- 
off, as  it  is  only  when  there  ia  a  cause  of  action  that  there 
can  be  a  set-off.    Claridge  v.  Klett,  15  Pa.  St.  255. 

The  set-off  of  Wheeler  was  not  allowed  [in  the  former 
action  by  the  Commercial  National  Bank].  It  could  not 
be  allowed  in  cause  No.  21,356,  because  his  claim  was 
against  the  Seattle  National  Bank,  which  was  not  a  party 
to  the  suit.  In  fact,  it  was  determined  in  that  the  Seattle 
National  Bank  did  not  own  the  claims  against  Wheeler. 
There  is  no  testimony  that  any  evidence  was  given  by 
Wheeler  upon  his  set-off  in  cause  21,536.  If  no  evidence 
was  given  there  is  no  adjudication.  Eastmure  v.  Laws,  T 
Scott,  461;  Reynolds  v.  Reynolds,  3  Ohio,  268;  Oarrott 
V,  Johnson,  35  Am.  Dec.  272.  There  could  be  no  adjudi- 
cation of  a  stated  account  against  the  Seattle  National 
Bank  in  a  suit  by  the  Commercial  National  Bank 
against  Wheeler.  The  issues  were  not  the  same,  the  facts 
are  not  the  same,  the  parties  are  not  the  same,  the  same 
testimony  would  not  sustain  both  actions.  Holce  v,  LowCy 
48  HI.  App.  126;    Atlantic  Dock  Co,  v.  Mayor,  53  N.  T. 
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64.  Even  a  judgment  obtained  against  the  wrong  party  is 
no  bar  or  estoppel  against  the  right  party.  Mathews  v. 
Lawrence^  1  Denio,  212  (43  Am.  Dec.  665);  Bleahley  v. 
WhitSy  4  Paige,  654;  Fowler  v.  Bowery  Savings  Bavk^  47 
Hun,  399. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — Plaintiff  brought  this  action  upon  an  as- 
signed claim  to  recover  for  services  performed  by  one 
Wheeler  as  an  attorney  at  law  for  the  Commercial  National 
Bank  of  Seattle.  On  November  22,  1894,  said  bank,  de- 
siring to  retire  from  business,  entered  into  an  arrangement 
with  the  Seattle  National  Bank,  the  defendant  here,  where- 
by it  transferred  all  its  assets  to  this  defendant  as  security 
for  moneys  advanced  by  it  to  pay  the  indebtedness  of  the 
Commercial  National  Bank  as  shown  by  its  books,  amount- 
ing to  $68,576.44.  It  is  not  claimed  that  the  books  of  the 
Commercial  National  Bank  showed  it  to  be  indebted  to 
the  plaintiff  for  the  services  aforesaid.  It  was  further  pro- 
vided in  the  agreement  of  transfer  that  said  assets  should 
secure  to  the  Seattle  National  Bank  interest  at  the  rate  of 
eight  per  cent,  per  annum  on  said  amount,  and  should  also 
secure  all  sums  that  it  might  be  called  upon  to  pay  for  the 
Commercial  National  Bank;  and,  in  case  of  an  overplus, 
it  was  to  be  paid  pro  rata  to  the  stockholders  of  the  Com- 
mercial National  Bank.  The  claim  aforesaid  was  based 
upon  services  alleged  to  have  been  performed  for  the  Com- 
mercial National  Bank  in  a  number  of  different  actions, 
and  it  was  contended  by  the  plaintiff  that  after  the  trans- 
fer of  its  assets  to  the  defendant  here  he  continued  to  per- 
form services  in  such  actions  for  some  months  thereafter. 
The  assets  so  transferred  to  this  defendant  included  a  note 
for  $1,130,  with  interest,  given  by  said  Wheeler  to  the 
Commercial  National  Bank,  and  also  a  claim  for  an  over- 
draft of  $813.34.     Upon  Wheeler's  being  asked  to  pay 
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these  amounts,  he  claimed  an  oflF-set  for  the  services  afore- 
said, and  it  appears  that  he  rendered  a  statement  therefor 
against  both  banks  jointly.    This  will  be  referred  to  later. 

Thereafter  the  Seattle  National  Bank  re-assigned  said 
claims  to  the  Commercial  ]!Tational  Bank  for  the  purpose  of 
bringing  suit.  The  proceeds  in  case  of  a  recovery,  how- 
ever, were  to  go  to  the  Seattle  National  Bank  as  a  part  of 
the  assets  aforesaid,  and  for  the  purposes  of  the  transfer. 

In  said  action  Wheeler  set  up  his  claim  for  services  as 
an  off-set  or  counter-claim.  The  reply  contained  a  denial 
of  the  rendition  of  any  such  services  or  of  any  indebtedness 
therefor,  so  that  the  fact  as  to  whether  he  had  any  claim 
for  such  services,  or  had  performed  the  same,  was  directly 
in  issue  in  said  trial.  Thereafter,  during  the  pendency  of 
said  action,  Wheeler  assigned  his  claim  to  the  plaintiff 
here,  but  the  same  was  not  withdrawn  from  the  action  afore- 
said, and  in  its  findings,  the  cause  having  been  tried  with- 
out a  jury,  the  court  found, 

"  That  the  plaintiff  was  not  the  first  day  of  November, 
or  at  any  other  time,  indebted  to  the  defendant  for  ser- 
vices as  an  attorney  rendered  within  three  years  last  past 
and  for  money  paid  to  and  for  the  use  and  benefit  of  the 
plaintiff  in  the  sum  of  $2,400,  or  in  any  other  sum  or  any 
sum  at  all,  and  that  the  defendant  L.  H.  Wheeler  is  not 
entitled  to  recover  anything  from  the  plaintiff  upon  the 
cause  of  action  set  up  in  the  first  crossrcomplaint  contained 
in  his  third  amended  answer  herein;'^ 

and  rendered  judgment  thereon  as  follows: 

"  That  the  defendant  L.  H.  Wheeler  take  nothing  by 
either  of  the  causes  of  action  set  up  in  the  cross-complaint 
in  his  third  amended  answer,  and  that  the  same  and  all  mat- 
ters contained  in  said  cross-complaint  be  and  are  hereby  ad- 
judged and  determined,  and  that  the  plaintiff  recover  its 
costs  and  disbursements  herein  and  be  entitled  to  execu- 
tion." 
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One  of  the  contentions  of  the  defendant  in  this  case  is 
that  this  claim  was  barred  by  said  judgment,  and  we  are 
of  the  opinion  that  it  is  well  taken.  No  direct  contract  upon 
the  part  of  the  Seattle  National  Bank  to  pay  said  claim  is 
shown,  and  its  liability,  if  any,  arises  by  virtue  of  its  hav- 
ing received  the  assets  of  the  Commercial  National  Bank. 
The  fact  that  Wheeler  continued  to  perform  services  in 
those  actions  for  some  time  after  said  transfer,  must  be  con- 
sidered as  though  he  were  still  performing  them  for  the 
Commercial  National  Bank  or  in  the  prosecution  of  its 
business  under  the  assignment,  of  which  he  had  notice;  and 
the  plaintiff  in  this,  action,  having  purchased  the  claim 
while  it  was  in  litigation,  is  bound  to  the  same  extent  that 
Wheeler  would  have  been  bound  by  the  judgment  if  he 
had  not  assigned  the  claim.  This  is  so  well  sustained  by 
the  authorities  that  a  citation  is  needless,  and  in  fact  we  do 
not  understand  the  general  rules  aforesaid  to  be  disputed 
by  the  plaintiff,  except  that  he  contends  Wheeler  was  de- 
feated in  the  first  action  on  the  ground  that  the  Seattle  Na- 
tional Bank  owed  him  for  the  services.  If  that  was  the 
case,  he  should  have  had  a  finding  there  to  that  effect,  not 
having  withdrawn  the  claim.  We  can  only  be  governed 
by  the  issues  and  the  judgment.  The  plaintiff  here  is  the 
privy  of  the  defendant  in  that  case  and  the  defendant  here 
hs  the  privy  of  the  plaintiff  in  that  case,  and  the  same  mat- 
ter there  adjudicated  is  sought  to  be  retried  here,  viz. : 
that  the  plaintiff  performed  the  services,  the  value  thereof 
and  the  balance  unpaid.  It  is  argued  that  unless  the  plain- 
tiff can  maintain  this  action  it  will  result  in  the  loss  of  the 
claim  without  a  trial  on  the  merits.  The  evidence  intro- 
duced in  the  former  action  is  not  here,  if  we  could  look  into 
it.  Wheeler  testified  in  this  action  that  he  had  been  paid 
various  sums  from  time  to  time  for  his  services.  His  claim 
here  is  for  the  balance.    We  do  not  know  on  what  ground 
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the  court  found  against  him  in  the  former  action,  nor  is 
that  question  before  us.  As  a  matter  of  law  the  record 
presents  a  bar,  in  the  absence  of  an  independent  agreement 
on  the  part  of  the  defendant  here  to  pay  the  claim. 

In  this  action  the  defendant  sought  to  off-set  the  de- 
mands originally  held  by  the  Commercial  National  Bank 
against  Wheeler  upon  the  note  and  overdraft,  and  the 
court  charged  that  by  pleading  this  off-set  the  defendant 
admitted  its  liability  to  the  plaintiff  upon  the  claim  for  the 
services  performed  by  Wheeler,  arid  the  respondent's  coun- 
sel maintains  that  this  was  correct  upon  the  theory  that  to 
dispute  the  aforesaid  claim  and  at  the  same  time  plead  an 
off-set  would  be  setting  up  inconsistent  defenses,  and  cites 
the  cases  of  Seattle  National  Bank  v.  Carter,  13  Wash.  281 
(43  Pac.  331)  and  Allen  v.  Olympia  Light  &  Power  Co,y 
13  Wash.  307  (43  Pac.  55),  but  these  cases  do  not  sustain 
his  contention.  We  are  of  the  opinion  that  a  defendant 
may  deny  liability,  and  at  the  same  time  set  up  a  counter- 
claim or  off-set,  or  allege  payment,  in  all  cases  where  there 
is  no  direct  contradiction  in  the  special  facts  pleaded,  and 
there  is  none  such  here.  Corbitt  v.  Harrington^  14  Wash. 
197  (44  Pac.  132). 

A  further  question  remains  to  be  considered,  and  that  is 
the  contention  of  the  plaintiff  that  he  had  a  right  to  re- 
cover upon  an  account  stated  on  the  ground  that  he  had 
delivered  a  statement  of  his  account  to  the  defendant  in  this 
action,  and  that  the  same  had  been  retained  a  long  time 
without  objection.  The  facts  as  to  this  are  disputed,  but, 
adopting  the  most  favorable  construction  for  the  plaintiff, 
it  is  well  settled  that  such  an  account  only  determines  the 
amount  of  a  debt  where  a  liability  exists,  and  there  was  no 
direct  obligation  here  against  the  defendant.  Bradley  Fer- 
tilizer Co,  V.  South  Pvh,  Co.,  17  N.  Y.  Supp.  587;  Austin 
t\  Wilson,  11  N.  Y.  Supp.  565.    A  great  many  questions 
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were  submitted  to  and  answered  by  the  jury,  but  none  of 
them  can  have  a  controlling  effect  on  the  above  questions. 
As  the  defense  of  former  adjudication  of  the  plaintiff's 
claim  is  sustained,  it  is  unnecessary  to  consider  the  defend- 
ant's contention  as  to  the  right  to  off-set  the  note  and  over- 
draft  or  the  judgment  thereon. 

Reversed  and  remanded  accordingly. 

Ain>EBS,  DiTKBAB,  GoRDON  and  Beavis,  JJ.,  concur. 


[No.  2651.    Decided  March  3,  1898.] 

G.  E.  Nyb  et  al.,  Resptyfidenta,  v.  Mild  Kelly  et  al.,      ^^   ^, 

Appellants.  ^1 

PUBLIC  OPriCBBS — ACTION   ON    BOND — LBATB  OF  COURT  —  PARTIBB — 

INSTRUCTIONS. 

In  an  action  upon  an  official  bond  by  the  agents  of  the  state 
solely  for  the  benefit  of  the  state,  leave  of  court  to  prosecute  the 
action  is  not  necessary*  under  Code  Proc.,  S  696,  requiring  leave 
of  court  to  be  first  obtained  before  the  commencement  of  an 
action  by  a  plaintiff  other  than  the  state,  since  an  action  by  state 
agents  solely  for  its  benefit  is  virtually  an  action,  by  the  state. 

The  objection  that  plaintiff  has  commenced  his  action  witih- 
out  leave  of  court  first  obtained,  in  cases  where  such  leave  is 
necessary,  is  waived,  if  not  raised  until  after  the  Joinder  of  issue. 

Under  Laws  1891,  p.  355,  S  7,  providing  that  all  suits  neces- 
sary to  protect  the  rights  of  the  state  in  matters  or  property  con- 
nected with  the  penitentiary  and  its  management  shall  be  prose- 
cuted in  the  name  of  the  board  of  state  penitentiary  directors," 
such  directors,  acting  in  their  official  capacity,  may  bring  an  ac- 
tion in  their  own  names  for  the  benefit  of  the  state  upon  the 
official  bond  of  the  warden  to  recover  on  account  of  his  defalca- 
tion of  public  funds. 

Where  evidence  admitted  in  the  trial  of  a  cause  has  been  sub- 
sequently stricken  by  the  court  on  the  ground  that  its  relevancy 
nad  not  been  shown,  it  is  error  for  the  court  to  subsequently  base 
an  instruction  upon  the  evidence  as  if  it  were  still  in  the  case. 
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Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  W.  H.  Upton,  Judge.    Eeversed. 

Remington  &  Reynolds^  for  appellants: 

At  common  law  no  action  oould  be  maintained  upon  a 
bond  by  any  party  other  than  the  obligee  named  therein; 
and  the  exceptions  to  this  rule  must  depend  upon  statutory 
enactment.  Our  statutes  recognized  the  fact  that  official 
bonds  are  sometimes  given  to  protect  private  interests,  and 
have  prescribed  the  conditions  upon  which  parties  tiof 
named  in  the  bond  may  maintain  actions  thereon.  The 
state  of  Washington,  in  this  case,  was  the  proper  party 
plaintiff  and  the  only  party  interested  in  the  bond,  and 
the  complaint  states  no  cause  of  action  in  favor  of  the  re- 
spondents. Crook  County  v.  Bushnell,  15  Ore.  169; 
Northampton  v.  ElweUy  4  Gray,  81;  Carmicha^l  v,  Moore^ 
88  N.  C.  29;    People  v.  Stacy,  74  Cal.  378. 

It  is  reversible  error  to  give  instructions  liable  to  mis- 
lead the  jury  that  are  not  based  upon  legitimate  evidence 
in  the  case.  Edison,  etc.,  Co.  v.  Canadian  Pacific  Nat\ 
Co.,  8  Wash.  370  (24  L.  E.  A.  315);  Texas  Land  £  Loan 
Co.  V.  Watson,  22  S.  W.  873;  Coughlin  v.  People,  18  111. 
266  (68  Am.  Dec  641);  Andreas  v.  Ketcham,  77  111.  377; 
Goldsmith  v.  McCafferty,  15  South.  244;  Caw  v.  People, 
3  Neb.  357;  Newton  Wagon  Co.  v.  Diers,  10  Neb.  284; 
State  V.  Bailey,  57  Mo.  131.  Where  contradictory  instruc- 
tions are  given,  there  is  no  way  of  telling  which  governs 
the  action  of  the  jury,  and  the  erroneous  instruction  will 
not  be  cured  by  the  proper  one,  even  where  the  proper  one 
is  last  impressed  upon  them  (which  was  not  the  case  in  this 
instance).  Parker  v.  Hull,  71  Wis.  368  (5  Am.  Rep.  224); 
Clein  V.  State,  31  Ind.  480;  Pittsburg,  etc.,  Ry.  Co.  v. 
Krouse,  30  Ohio  St.  222. 
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Patrick  Henry  Winstony  Attorney  General,  and  T.  M, 
Yancey  Assistant  Attorney  General,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

GrORDON,  J. — ^Respondents  in  their  official  capacity  as 
directors  of  the  penitentiary  brought  this  action  against  the 
appellants  as  bondsmen  of  J.  H.  Coblentz,  late  warden  of 
that  institution,  and  also  against  defendant  Levi  Ankeny, 
as  administrator  of  the  estate  of  said  Coblentz.  From  a 
judgment  in  respondent's  favor  the  bondsmen  have  ap- 
pealed. The  first  contention  of  the  appellants  is  that  the 
action  should  have  been  dismissed  because  respondents  did 
not  obtain  leave  of  court  to  prosecute  the  action.  Section 
695,  2  Hiirs  Code  (Bal.  Code,  §  5686),  provides: 

**  When  a  public  officer  by  official  misconduct  or  neglect 
of  duty  shall  .  .  .  render  his  sureties  therein  liable 
upon  such  bond,  any  person  injured  by  such  misconduct 
or  neglect,  or  who  is  by  law  entitled  to  the  benefit  of  the 
security,  may  maintain  an  action  at  law  thereon  in  his  own 
name  against  the  officer  and  his  sureties,"  etc. 

Section  696  (Bal.  Code,  §  5686)  is  as  follows: 

"Before  an  action  can  be  commenced  by  a  plaintiff 
other  than  the  stdtey  or  the  municipal  or  public  corporation 
named  in  the  bond,  leave  shall  be  obtained  of  the  court,  or 
judge  thereof,  where  the  action  is  triable.  Such  leave  shall 
be  granted  upon  the  production  of  a  certified  copy  of  the 
bond,  and  an  affidavit  of  the  plaintiff,  or  some  person  in  his 
behalf,  showing  the  delinquency.  But  if  the  matter  set 
forth  in  his  affidavit  be  such  that,  if  true,  the  party  apply- 
ing would  clearly  not  be  entitled  to  recover  in  the  action, 
the  leave  shall  not  be  granted.  If  it  does  not  appear  from 
the  complaint  that  the  leave  herein  provided  for  has  been 
granted,  the  defendant,  on  motion,  shall  be  entitled  to  judg- 
ment of  non-suit;  if  it  does,  the  defendant  may  controvert 
the  allegation,  and  if  the  issue  be  found  in  his  favor,  judg- 
ment shall  be  given  accordingly." 
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While  this  action  was  brought  by  the  directors,  it  was  in 
their  ofEcial  capacity  and  solely  for  the  benefit  of  the  state. 
Under  §  096,  supra,  when  the  state  is  plaintiff  it  is  not  nec- 
essary that  leave  to  sue  should  be  obtained,  and  there  can 
be  no  good  reason  for  the  adoption  of  a  different  rule  in  a 
case  brought  by  the  agents  of  the  state  for  its  sole  benefit. 
There  is  another  reason  why  the  contention  of  appellants 
should  not  be  sustained.  Instead  of  moving  against  the 
complaint  they  demanded  a  bill  of  particulars,  and,  that 
having  been  furnished,  they  saw  fit  to  answer  to  the  merits, 
and  we  think  the  objection  was  thereby  waived.  While 
the  question  is  perhaps  not  solely  a  question  of  pleading, 
nevertheless  the  objection,  to  be  available,  should  be 
promptly  made.  Instead  of  raising  the  question  promptly, 
as  we  think  appellants  were  bound  to  do,  they  waited  until 
issue  was  joined  and  a  jury  was  about  to  be  impaneled,  and 
then  moved  the  trial  court  for  a  dismissal.  The  objection 
came  too  late — ^their  motion  was  overruled,  and  we  think 
properly  so. 

It  is  next  urged  that  the  plaintiffs  have  no  interest  in 
the  suit  and  that  the  action  should  have  been  in  the  name 
of  the  state,  that  the  state  was  the  only  party  interested  in 
the  bond  and  that  the  complaint  states  no  cause  of  action 
in  favor  of  the  respondents.  We  think,  however,  that  by 
virtue  of  §  7,  Laws  1891,  p.  355,  the  action  was  proper- 
ly brought  by  respondents  acting  in  their  official  capacity 
as  directors.  That  section,  it  is  true,  relates  to  the  duties 
of  the  warden,  but  it  provides  that  all  suits  at  law  or  in 
equity,  "necessary  to  protect  the  rights  of  the  state  in  mat- 
ters or  property  connected  with  the  penitentiary  and  its 
management  .  .  .  shall  be  prosecuted  ...  in 
tlie  name  of  the  board  of  state  penitentiary  directors.''  The 
suit,  while  not  in  the  name  of  the  state,  is  in  the  name  of 
its  statutory  agents  and  for  its  benefit. 
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The  third  assignment  presents  a  more  serious  question. 
On  the  trial  evidence  was  given  on  behalf  of  the  respondents 
tending  to  show  that  Coblentz,  as  warden,  kept  an  account 
in  a  Walla  Walla  bank,  and  that  on  one  occasion  he  had 
withdrawn  from  his  account  as  warden  the  sum  of  $6,000, 
receiving  from  the  Walla  Walla  bank  a  draft  upon  its  cor- 
respondent in  Portland  for  that  amount,  and  that  thereafter 
Coblentz  deposited  the  draft  to  the  credit  of  his  personal 
accoimt  with  the  First  National  Bank  of  Seattle.  At  the 
close  of  the  respondents'  case  counsel  for  the  appellants 
made  the  following  motion: 

"  There  was  offered  by  the  plaintiffs,  a  certain  draft  for 
six  thousand  dollars,  which  was  testified  to  by  witness  Turn- 
er. The  draft  was  subsequently  admitted  in  evidence  by 
the  court,  on  the  promise  of  counsel  that  they  would  con- 
nect it  and  show  that  the  money  with  which  that  draft 
was  bought,  was  state  money,  and  that  J.  H.  Coblentz  took 
state  money,  bought  that  draft,  deposited  it  to  his  credit 
in  the  First  National  Bank  of  Seattle,  and  then  checked 
it  out,  and  used  the  proceeds  for  his  own  personal  use. 

"  The  defendants  move  at  this  time  to  strike  that  evi- 
dence from  the  record  on  the  grounds  that  it  is  wholly  in- 
competent, immaterial  and  irrelevant,  and  on  the  further 
ground  that  the  plaintiffs  have  in  no  manner  whatsoever 
shown  that  the  money  with  which  that  draft  was  bought 
was  money  belonging  to  the  state  of  Washington,  or  that 
J.  H.  Coblentz  converted  the  proceeds  of  that  draft  to  his 
own  personal  use,  it  being  money  of  the  state  of  Washing- 
ton." 

After  argument  the  motion  to  strike  was  granted,  the 
court  remarking: 

"  When  he  [Coblentz]  placed  this  money  in  the  bank 
of  Seattle,  he  had  the  right  to  withdraw  it  under  the  pre- 
sumption he  would  use  it  honestly  as  the  law  required  him 
to,  and  he  could  draw  one  check  or  one  hundred  checks  for 
it,  and  there  is  no  presumption  he  checked  it  out  for  pri- 
vate use.     It  seems  there  is  no  connection  shown  between 
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the  Seattle  transaction  and  anything  else  in  the  case^  and 
the  motion  will  be  granted  to  strike.^' 

In  charging  the  jury  the  court  gave  the  following  in- 
struction : 

» 

"  If  you  find  from  the  evidence  that  the  J.  H.  Coblentz 
named  in  the  complaint  was  warden  of  the  said  state  peni- 
tentiary and  while  such  warden  kept  a  deposit  account  with 
the  First  National  Bank  of  Walla  Walla  in  the  name  and 
style  of  ^J.  H.  Coblentz,  warden,'  and  that  such  account  was 
of  and  for  moneys  of  the  state  of  Washington  deposited  by 
said  Coblentz  in  said  bank,  and  that  said  Coblentz  drew 
a  check  signed  '  J.  H.  Coblentz,  warden,'  of  $6,000  upon 
said  account,  and  therewith  procured  a  draft  of  $6,000, 
which  said  Coblentz  converted  to  his  own  use,  you  must 
find  the  defendants  severally  liable  to  the  plaintiflF  in  the 
sum  of  $6,000,  unless  you  further  find  from  the  evidence 
that  said  Coblentz,  or  his  administrator,  accounted  to  the 
state  of  Washington  for  said  sum." 

To  the  giving  of  this  instruction  the  appellants  excepted, 
and  have  predicated  error  upon  it.  Counsel  for  the  re- 
spondents very  earnestly  and  ingeniously  urge  that  the  mo- 
tion to  strike,  and  the  order  of  the  court  granting  it,  only 
went  to  so  much  of  the  record  as  embraced  the  testimony 
of  the  witness  Turner  (cashier  of  the  Seattle  bank  in  which 
Coblentz'  personal  account  was  kept)  as  to  what  was  subse- 
quently done  with  the  draft,  and  that  the  ruling  did  not  ex- 
clude the  evidence  tending  to  show  that  Coblentz  drew  his 
check  as  warden  for  $6,000  upon  his  account  with  the 
Walla  Walla  bank,  and  procured  therefor  a  draft  on  Port- 
land in  his  own  favor.  After  a  careful  examination  of  the 
record  we  are  unable  to  sustain  respondents'  position. 
While  the  court  in  ruling  upon  the  motion  refers  to  the  sub- 
ject matter  as  "the  Seattle  transaction,"  the  court  neverthe- 
less granted  the  motion,  and  the  motion  embraced  in  its 
terms  all  evidence  relating  to  the  draft.  This  view  is  further 
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strengthened  by  the  language  of  the  court  in  the  instruc- 
tion, " .  .  .  a  draft  of  $6,000  which  said  Coblentz  con- 
verted to  his  own  use  ..."  We  think  there  was  ab- 
solutely no  evidence  tending  at  all  to  show  that  the  draft 
was  converted  to  his  own  use  other  than  that  showing  that 
he  had  deposited  it  to  his  credit  in  the  Seattle  bank,  and 
it  is  not  to  be  supposed  that  the  court  intended  to  give  an 
instruction  that  was  not  based  upon  some  evidence  in  the 
cause.  Appellants  had  a  right  to  rely  on  the  ruling  of  the 
court  which  struck  out  this  evidence,  and  were  not  called 
upon  to  go  into  the  transaction,  and  the  subsequent  action 
of  the  court  in  giving  the  instruction  may  not  only  have 
misled  counsel,  but  was  calculated  to  mislead  the  jury,  who 
may  well  have  understood  from  it  that  they  were  to  con- 
sider and  give  effect  to  the  testimony  of  the  witness  Turner 
in  reference  to  the  disposition  made  of  the  draft.  In  either 
view,  the  giving  of  the  instruction  constituted  reversible 
error. 

Other  assignments  of  error  relate  to  rulings  of  the  trial 
judge  in  reference  to  the  admission  of  evidence.  Differ- 
ent books  and  vouchers  of  the  penitentiary  were  received 
in  evidence  over  appellants'  objections.  We  have  consid- 
ered the  several  rulings  complained  of,  but  do  not  think 
that  any  error  was  committed  by  the  court  in  regard  to 
them.  As  a  new  trial  must  result,  it  is  not  advisable  that  we 
should  discuss  the  assignment  that  the  verdict  is  unsup- 
ported by  the  evidence  other  than  to  say  that  we  think  there 
was  sufficient  evidence  to  make  a  case  for  the  jury,  and 
that  we  would  not  be  authorized  to  interfere  with  the  ver- 
dict upon  that  ground  alone. 

But  for  the  error  above  noticed,  the  judgment  must  be 
reversed  and  the  cause  remanded,  unless  within  thirty 
days  the  respondents  see  fit  to  remit  the  sum  of  $6,000. 
Upon  such  remission  within  that  time  the  judgment  will 
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be  affirmed.     In  either  event,  the  appellants  will  recover 
the  costs  of  this  appeal. 

Scott,  C.  J.,  and  Keavis  and  Dunbab,  JJ.,  concur. 

AiTDERS,  J.,  concurs  in  the  result. 


[No.  2769.    Decided  March  3, 1898.] 

Malcom  McDougall,  Appellant,  v.  N.  D.  Walling  et 
19    ao  <^l-f  Respondents, 

b21    479 

RIGHT     TO     OPEN     AND     CLOSE  —  AFFIBlf  ATIVE     DEFENSE  —  APPEAL  — 

WEIGHT  OF  EVIDENCE. 

In  an  action  to  recover  on  a  promissory  note  the  amount  due 
with  interest  and  a  stated  attorney  fee  fixed  by  the  contract  of  the 
parties,  which  was  entered  into  prior  to  the  act  of  1895  authorizing 
the  court  to  allow  such  fee  as  may  be  reasonable,  a  defendant  who 
admits  the  allegations  of  the  complaint  and  sets  up  an  affirma- 
tive defense  that  he  signed  as  surety  and  has  been  released  by 
an  extension  granted  the  principal  maker,  is  entitled  to  the  open- 
ing and  closing  of  the  case,  as  there  is  no  burden  upon  plaintiff  to 
prove  even  a  reasonable  attorney's  fee. 

The  verdict  of  the  jury  will  not  be  disturbed  on  appeal,  where 
the  evidence  is  substantially  conflicting,  and  the  lower  court  has 
declined  to  grant  a  new  trial  on  the  ground  that  the  evidence  does 
not  Justify  the  verdict. 

Appeal  from  Superior  Court,  Snohomish  County. — Hon. 
Frank  T.  Reid,  Judge.    Affirmed. 

Andrew  F.  Burleigh,  and  Thomas  A.  OamhUy  for  appel- 
lant. 
F.  H,  Brownell,  and  Coleman  &  Hart,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — On  the  24th  of  April,  1893,  the  appellant, 
at  the  request  of  the  defendant  and  respondent,    N".    D. 
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Walling,  discounted  a  note  for  the  sum  of  $2,800  signed 
jointly  by  N.  D.  Walling  and  respondent  William  G.  Swal- 
well.  The  note  was  payable  to  the  order  of  Walling  and 
indorsed  by  him.  The  promise  to  pay  contained  in  the 
note  was  stated  severally  by  using  the  words,  "  I  promise 
to  pay  to  the  order  of  N.  D.  Walling.'^  It  also  contained 
a  promise  to  pay,  in  addition  to  the  costs  and  disbursements 
provided  by  statute,  $50  for  attorney's  fees  in  any  suit  or 
action  instituted  thereon.  The  complaint  alleged  the  exe- 
cution and  delivery  of  the  note  by  Swalwell  to  Walling,  the 
transfer  of  it  by  Walling  to  the  appellant,  the  fact  that  it 
was  not  paid,  and  that  defendants  promised  and  agreed  to 
pay  $60  attorney's  fees  in  the  action,  and  the  demand  for 
judgment  was  for  the  amount  due  upon  the  note  and  for 
the  sum  of  $50  attorney's  fees.  The  respondent  Walling 
did  not  appear  and  plead.  Bespondent  Swalwell  appeared 
and  answered  and  only  denied  the  contract  for  attorney's 
fees,  but  set  up  in  affirmative  defense  that  the  note  was 
made  by  himself  jointly  with  Walling  for  Walling's  ac- 
commodation, and  as  his  surety  only,  in  consideration  of  a 
loan  made  by  appellant  to  Walling  alone  at  the  time  of  the 
delivery  to  appellant,  which  facts  were  before,  and  at  the 
time  the  appellant  became  the  holder  of  the  note,  well 
known  to  him;  and  that,  except  as  above  stated,  there  was 
never  any  consideration  for  the  making  of  the  note  to  the 
respondent  Swalwell,  and  that  after  the  note  became  due, 
appellant,  while  holder  thereof,  gave  further  definite  time 
for  the  payment  to  the  respondent  Walling  pursuant  to  a 
binding  agreement  made  bv  appellant  with  Walling  with- 
out the  consent  of  respondent  Swalwell  as  surety  on  the 
note,  and  that  the  appellant  released  respondent  Swalwell 
from  payment  of  the  note.  Appellant  replied,  denying  the 
afKrmative  defense  set  up  by  Swalwell  and  affirmatively 
averred  that  long  after  the  time  of  the  extension  granted  to 
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Walling  by  appellant,  and  after  Swalwell  had  been  in- 
formed of  the  extension,  respondent  Swalwell  promised  to 
pay  the  amount  due  upon  the  note.  This  case  was  brought 
here  by  appellant  on  appeal  from  a  former  judgment,  and 
i8  found  in  15  Wash.  78  (45  Pac.  668,  55  Am.  St.  Kep. 
871).  At  the  former  trial  in  the  superior  court  appellant 
testified  that  the  extension  of  payment  of  the  note  granted 
Walling  was  entered  into  upon  the  representation  of  Wall- 
ing that  he  came  with  instructions  from  Swalwell  to  get  tL 
time  extended,  that  Walling  represented  that  Swalwell  was 
a  banker  at  Everett,  and  that  it  was  panicky  times  and  he 
could  not  draw  the  money  out  of  the  bank,  and  pleaded  for 
SwalwelFs  credit,  and  that  appellant  finally  consented  that 
he  would  not  start  an  action  for  a  certain  length  of  time, 
and  that  Walling  stated  most  distinctly  that  he  came  with 
Mr.  Swalwell's  sanction  and  consent.  Coujisel  for  re- 
spondent Swalwell  at  that  trial  objected  to  the  introduction 
of  any  testimony  as  to  what  Walling  said  to  appellant  be- 
cause not  made  in  the  presence  of  Swalwell,  and  the  supe- 
rior court  held  that  the  statements  were  not  competent  as 
against  Swalwell,  adding,  "  I  will  allow  him  to  state  what 
was  said  there,  but  will  cover  it  with  instructions  to  the 
jury  adfterwards;"  and  thereafter  the  court  charged  the 
jury  in  respect  thereto  as  follows: 

"  You  are  further  instructed  that  when  it  is  sought  to 
bind  the  defendant  by  statements  made  by  a  third  party, 
not  in  the  presence  of  the  defendant  sought  to  be  chained, 
it  must  be  shown,  not  only  that  such  statements  were  so 
made,  but  it  must  be  further  shown  that  such  third  party 
was  authorized  to  make  such  statements  by  the  party  sought 
to  be  charged." 

Because  of  error  in  the  above  instruction  the  case  was 
reversed  by  this  court,  and  it  was  held  that  the  testimony 

m 

was  competent  and  should  have  been  permitted  to  go  to 
the  jury,  and  that  the  agreement  of  extension  in  order  to 
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release  the  surety,  must  be  such  an  agreement  as  the  prin- 
cipal debtor  could  enforce  himself;  and  the  representation 
by  Walling  (assuming  it  was  made),  that  Swalwell  re- 
quested and  consented  to  the  extension  which  was  sought, 
became  material,  because,  assuming  that  Swalwell  was  a 
surety  merely,  the  representation,  if  false  in  fact,  was 
fraudulent,  and  the  agreement  to  extend,  which  was  se- 
cured by  means  of  the  false  statement,  was  invalid  and  in- 
effectual; and  Walling  could  not  have  enforced  it,  be- 
cause of  the  fraudulent  means  employed  in  obtaining  it. 
It  was  also  suggested  by  this  court  that  special  findings 
should  be  required  of  the  jury,  and  if  the  jury  found  that 
respondent  Swalwell  was  merely  surety  for  Walling,  and 
that  appellant  knew  of  that  fact  at  or  prior  to  the  time  of 
purported  extension,  then  they  should  be  required  to  find 
whether  such  extension  was  secured  wholly  or  in  part  by 
means  of  Walling's  falsely  and  fraudulently  representing 
that  Swalwell  consented  thereto.  Upon  the  re-trial  of  the 
cause  in  the  superior  court  the  evidence  was  admitted  ac- 
cording to  the  opinion  of  this  court.  Special  interroga- 
tories were  submitted  to  the  jury,  to  which  the  jury  an- 
swered that  Swalwell  signed  the  note  only  as  surety,  and 
that  appellant  at  the  time  he  bought  the  note  knew  that 
Swalwell  had  signed  it  aa  surety  only;  that  Swalwell  did 
not  consent  that  Walling  might  obtain  an  extension  of  time 
on  the  note,  and  that  Walling  did  not  obtain  the  extension 
on  a  misrepresentation  or  false  statement  that  Swalwell 
knew  of  the  application  and  consented  that  the  time  might 
be  extended;  and  that  Swalwell  did  not  promise  to  pay 
the  note  after  it  came  to  his  knowledge  that  an  extension 
of  time  had  been  granted.  The  jury  also  returned  a  gen- 
eral verdict  in  favor  of  Swalwell.  A  motion  for  a  new  trial 
was  made  and  denied  by  the  superior  court. 

Respondent  Swalwell  obtained  leave  to  amend  his  answer 
by  striking  out  his  denial  of  the  contract  to  pay  $50  attor- 
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ney^s  fees  before  trial.  Appellant  maintains  it  was  error 
to  allow  respondent  Swalwell  the  opening  and  closing  of 
the  case  over  plaintifF's  objection,  but  we  think  the  afSnna- 
tive  was  plainly  upon  the  respondent.  The  attorney's  fee 
was  admitted,  and  the  contract  was  not  controlled  by  Laws 
of  1895,  p.  81  (Bal.  Code,  §  5166),  having  been  entered 
into  before  the  enactment  of  such  laws;  and  under  the 
imiform  decisions  in  this  court  the  attorney's  fees,  before 
the  enactment  of  the  law  of  1895,  were  fixed  by  the  con- 
tract of  the  parties.  We  have  examined  the  instructions  of 
the  court  and  do  not  find  error  in  them.  We  do  not  think 
the  rejection  of  the  letter  from  appellant  to  Swalwell  in- 
forming him  of  the  purchase  of  the  note  material.  Appel- 
lant also  maintains  that  the  evidence  does  not  justify  the 
verdict,  but  it  is  sufficient  to  say  upon  this  point  that  the 
evidence  in  the  record  here  is  substantially  conflicting  and 
the  jury  found  for  the  respondent  upon  all  the  issues  sub- 
mitted to  it,  and  the  superior  court  declined  to  grant  a  new 
trial  upon  this  ground.  The  appellant  received  a  valid 
consideration  for  the  extension  of  time. 

The  judgment  of  the  superior  court  must  be  affirmed. 

SooTT,  C.  J-,  and  Andebs,  Dukbab  and   Gordon,  J  J., 
concur. 
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The  State  of  Washington,  on  the  Relation  of  P.  H. 
WinBicn^  Attorney  Oeneral,  Appellant^  v.  The  Hudson 
Land  Company  et  aL,  Respondents. 

OWNEBfiHIP    or    LANDS  BT  CORPORATIONS  COMPOSED  OF  ALIENS — CON- 

STTTUTIONAL  LAW. 

Under  the  constitutional  provision  prohibiting  alien  ownership 
of  lands  in  this  state  and  declaring  that  every  corporation,  a  ma- 
jority of  whose  stock  is  owned  by  aliens,  shall  be  deemed  an  alien 
fbr  the  purposes  of  suoh  prohibition,  conveyances  to  a  corporation, 
a  majority  of  whose  stockholders  are  aliens,  may  be  avoided  at 
the  suit  of  the  state,  although  at  the  time  the  conveyance  was 
made  a  majority  of  the  stockholders  may  have  been  citiaens  of 
the  United  States. 

A  lease  of  lands  to  an  alien  for  the  period  of  forty-nine 
years  is  void  under  the  constitutional  prohibition  against  alien 
ownership  of  lands,  since  such  persons  cannot  be  allowed  to  ac- 
complish Indirectly  that  wihich  they  are  forbidden  to  do  directly. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
L.  H.  Pbathes,  Judge.    Beversed. 

P.  H.  Winston^  Attorney  General,  for  The  State. 

Cyrus  Happy,  and  Graves,  Wolf  &  Graves,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — ^This  action  was  brought  by  the  state  on 
the  relation  of  the  attorney  general  to  declare  void  certain 
conveyances  of  realty  made  by  defendants  Harriette  N. 
MacDonald  and  D.  W.  MacDonald  to  the  Hudson  Land 
Company,  a  corporation,  upon  the  ground  that  said  corpora- 
tion is  an  alien  under  §  33,  art.  2,  of  the  constitution  of 
the  state  of  Washington.  It  is  conceded  that  at  the  time 
the  property  was  conveyed  a  majority  of  the  stock  of  the 
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corporation  was  owned  by  citizens  of  Washington,  but  that 
thereafter  a  majority  of  the  stock  was  transferred  to,  and 
is  now  held  by,  aliens.  One  parcel  of  the  realty  was  con- 
veyed absolutely  to  the  company,  while  another  was  leased 
for  forty-nine  years.  To  the  relator's  complaint  setting  up 
these  facts  a  general  demurrer  was  interposed,  which  was 
sustained  by  the  lower  court.  The  relator  electing  to 
stand  on  his  pleading,  judgment  was  rendered  against  him, 
from  which  judgment  this  appeal  is  prosecuted.  We  think 
the  court  erred  in  sustaining  the  demurrer  to  this  com- 
plaint. This  court  in  the  case  of  State  ex  rd.  Attorney 
General  v.  Marrisany  18  Wash.  664  (62  Pac  228),  held 
that  a  lease  to  aliens  for  ninety-nine  years  was  void  for  the 
reason  that  it  was  in  contravention  of  the  provisions  of  the 
article  of  the  constitution  above  referred  to,  and  because 
parties  would  not  be  allowed  indirectly  to  accomplish  a 
result  which  they  are  forbidden  to  do  directly,  and  we 
think  the  same  reasoning  applies  to  this  case.  The  lan- 
guage of  the  constitution  is  as  follows: 

^  The  ownership  of  lands  by  aliens,  other  than  those  who 
in  good  faith  have  declared  their  intention  to  become  citi- 
zens of  the  United  States,  is  prohibited  in  this  state,  ex- 
cept where  acquired  by  inheritance,  under  mortgage  or  in 
good  faith  in  the  ordinary  course  of  justice  in  the  collec- 
tion of  debts;  and  all  conveyances  of  lands  hereafter  made 
to  any  alien  directly,  or  in  trust  for  such  alien,  shall  be 
void;  provided  J  that  the  provisions  of  this  section  shall 
not  apply  to  lands  containing  valuable  deposits  of  minerals, 
metals,  iron,  coal  or  fire-clay,  and  the  necessary  land  for 
mills  and  machinery  to  be  used  in  the  development  thereof 
and  the  manufacture  of  the  products  therefrom.  Every 
corporation,  the  majority  of  the  capital  stock  of  which  is 
owned  by  aliens,  shall  be  considered  an  alien  for  the  pur- 
poses of  this  prohibition." 

It  seems  to  us  that  this  language  is  not  susceptible  of 
construction.     A  plain  policy  was  plainly  enunciated   by 


STATE,  EX  REL.  WINSTON  v.  HUDSON  LAND  00.      87 
Ifar.  1S9S.]  Opinion  of  the  Court — Dukbab,  J. 

the  conBtitational  convention.  That  policy  was  an  inhibit 
tion  of  ownership  of  lands  by  aliens  except  as  to  the  charac- 
ter of  lands  specially  mentioned  in  the  proviso,  and  the 
constitutional  convention,  having  in  mind  no  doubt  the 
attempt  to  evade  this  law  which  is  made  in  this  case,  out 
of  an  abundance  of  caution  inserted  the  last  provision,  viz. : 
that 

"  Every  corporation,  the  majority  of  the  capital  stock  of 
which  is  owned  by  aliens,  shall  be  considered  an  alien  for 
the  purposes  of  this  pTohibition." 

We  can  not  understand  what  meaning  could  be  at- 
tached to  this  last  provision  of  the  act,  if  a  cor- 
poration, the  majority  of  the  capital  stock  of  which 
is  owned  by  aliens,  is  allowed  to  become  the  owner  of 
lands.  It  is  contended  by  the  appellant  that,  because  a 
majority  of  the  stock  of  this  corporation  was  owned  by  citi- 
zens at  the  time  the  liand  was  transferred  to  the  corporation, 
it  would  work  an  injury  and  a  hardship  upon  the  corpora- 
tion and  upon  the  owners  of  stock  thereof  to  hold  this 
transfer  void,  and  that,  had  it  been  the  intention  of  the 
constitutional  convention  to  make  such  an  application  of 
the  law  as  this,  language  more  explicit  could,  and  surely 
would,  have  been  used.  We  do  not  think  that  language 
more  explicit  could  have  been  used.  Presumably  the  mem- 
bers of  the  constitutional  convention  regarded  this  ques- 
tion as  of  great  importance,  and  the  article  doubtless  was 
passed  after  careful  consideration  and  revision;  and  the 
whole  article  shows  that  it  was  the  intention  of  the  law 
that  the  ownership  of  lands  bv  aliens  should  be  prohibited, 
and  that  it  should  be  prohibited  despite  of  subterfuges 
which  might  be  resorted  to  by  aliens  for  the  purpose  of 
becoming  such  owners;  and  we  have  already  seen  the  wis- 
dom of  the  makers  of  the  constitution  in  clothing  this  arti- 
cle in  language  which  is  so  plain  that  it  is  not  susceptible  of 
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judicial  construction.  First,  attempts  have  been  made,  in 
the  case  just  above  referred  to,  by  aliens  to  become  own- 
ers of  land  through  the  medium  of  leases  which  in  effect 
conferred  ownership,  and  now  the  constitution  is  again 
sought  to  be  avoided  and  benefits  obtained  under  it  by  in- 
direction which  could  not  be  obtained  by  direct  action.  We 
have  no  doubt  that  corporations  have  it  within  their  power 
to  protect  themselves  from  the  dire  consequences  and  hard- 
ships which  are  suggested  by  appellant  in  his  brief  by  rea- 
son of  members  of  a  corporation  selling  stock  to  aliens  in 
the  corporation;  but>  if  they  can  not,  our  laws  confer  cer- 
tain benefits  on,  and  exemptions  to,  corporations  which  are 
valuable,  and  if  men  see  fit  to  enter  into  corporatipns  for 
the  purpose  of  doing  business  instead  of  doing  it  as  indi- 
viduals, and  accept  the  benefits  which  the  law  confers  upon 
the  corporation,  they  must  also  accept  the  burdens  which 
are  incident  to  a  corporate  investment.-  But  outside  of  all 
this,  when  it  once  becomes  the  established  law  that  deeds 
of  this  character  are  void,  members  of  corporations  will  not 
be  quick  to  obtain  such  deeds,  and  the  hardships  dilated  on 
by  the  appellant  will  be  more  in  theory  than  practice.  But 
even  if  it  be  conceded  that  these  hardships  would  have  to 
be  endured,  the  evident  spirit  of  the  constitution  must  be 
sustained.  The  broad  doctrine  is  announced  that  the  own- 
ership of  lands  by  aliens  is  inhibited.  The  exceptions  to 
that  rule  are  as  plainly  announced  by  the  constitution. 
These  transfers  not  falling  within  the  exceptions,  the  con- 
veyance must  be  held  to  be  void.  The  lease  for  fortv-nine 
years  will  be  held  void  under  the  doctrine  announced  in 
State  ex  reh  Attorney  General  v,  Morrison^  supra. 

The  case  will  be  reversed  with  instructions  to  the  lower 
court  to  overrule  the  demurrer  to  the  complaint 

Scott,  C.  J.,  and  Reavis,  J.,  concur. 

Anders,  J.  dissents. 
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[No.  2801.    Decided  March  7, 18U8.] 

C.  R.  Wilson  et  al.^  Appellants,  v.  City  op  Aberdeen^ 


MUNICIPAL    COBPORATIONB  —  WARRANTS    DRAWN    ON     BPBCIAL    FUND  — 

LIABILITY  OF  CITY  FOR  FAYMBNT. 

A  city  cannot  be  rendered  liable  generally  upon  warrants  drawn 
against  a  special  fund  for  the  payment  of  a  street  Improvement, 
even  if  the  remedy  of  a  street  assessment  proceeding  is  no  longer 
available.    (Dunbab,  J.,  dissents.) 

Appeal  from  Snperior  Court,  Chehalis  County. — ^Hon. 
Chables  W.  Hododon,  Judge.    Affirmed. 

Griffiths  &  Hutcheson,  for  appellants: 

Upon  the  point  that  the  city  is  liable  to  satisfy  special 
fund  warrants  out  of  its  general  fund  when  the  assessment 
remedy  has  been  lost,  counsel  cite  Oarden  City  v.  Trigg, 
47  Pac.  524;  Heller  v.  Garden  City,  48  Pac.  842;  Barber 
Asphalt  Paving  Co.  r,  Harrisburg,  64  Ped.  288  (29  L. 
R.  A.  401);  Barber  Asphalt  Paving  Co.  v.  Denver,  72 
Fed.  336;  District  of  Columbia  v.  Lyon,  161  TJ.  S.  (40 
Law.  ed.)  200;    Loui^'ille  v.  Leatherman,  35  S.  W.  626. 

J.  C.  Cross,  for  respondent: 

In  support  of  the  rule  of  non-liability  of  the  city  upon 
loj^  of  assessment  remedy,  counsel  cites  German-American 
A'^a lings  Bank  v.  Spokane,  17  Wash.  315  (38  L.  E.  A. 
259);  Town  of  Tipton  v.  Jones,  77  Ind.  307;  Peake  v. 
New  Orleans,  139  U.  S.  (35  Law.  ed.)  342;  Dillon,  Muni- 
cipal Corporations  (4th  ed.),  §  482. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — The  plaintiffs  brought  this  action  to  re- 
cover the  amount  of  certain  warrants  issued  on  a  contract 


19  80 
19  6S0 


19  89 

m  109 

f22  406 

10  89 

Respondent.                                                 ^  ^o 


90  WILSON  ▼.  ABERDEEN. 

Opinion  of  the  Ooort— Scott,  O.  J.         [19  Wash, 

for  the  improvement  of  a  street,  and  have  appealed  from  a 
judgment  against  them.  There  is  some  contention  by  ap- 
pellants that  there  was  a  valid  contract  entered  into  upon 
the  part  of  the  defendant  to  pay  such  warrants  independ- 
ently of  the  collection  of  the  special  fund,  but  this  position 
is  not  sustained  by  the  record.  The  proceedings  of  the 
council  in  providing  for  the  improvement  and  letting  the 
contract  were  not  sufficient  for  anything  more  than  a  per- 
formance at  the  expense  of  the  abutting  property,  and  the 
warrants  were  issued  against  that  fund  only.  It  is  con- 
ceded by  both  sides  that  the  remedy  under  assessment  pro- 
ceedings is  lost,  and  it  is  contended  by  appellants  that  the 
city  is  liable  generally,  in  such  case.  This  cause  was  tried 
in  the  lower  court  before  the  case  of  Oerman-American 
Savings  Bank  v.  Spokaney  17  Wash.  315  (49  Pac.  542), 
was  decided.  But  appellants  contend  it  is  not  controlled  by 
that  case  for  the  reason  that  there  the  remedy  under  the 
special  proceedings  was  still  available  and  the  question  of 
liability  was  not  ruled  upon,  where  it  was  lost  It  does  not 
appear  that  these  plaintiffs  resorted  to  any  proceedings  to 
compel  the  city  to  proceed  and  enforce  the  assessment  pro- 
ceedings. It  is  contended  by  the  respondent  that  such  pro- 
ceedings were  diligently  pressed  and  that  considerable  sums 
were  collected  and  applied  in  payment  of  the  warrants  is- 
sued against  the  fund,  and  it  is  also  contended  that  the  city 
offered  to  proceed  to  foreclose  against  certain  other  proper- 
ty, if  the  plaintiffs  would  become  responsible  for  the  costs 
of  the  proceedings,  it  being  alleged  that  the  value  of  the 
property  was  not  sufficient  to  meet  the  costs.  It  is  not  clear 
whether  the  remedy  was  lost  in  consequence  of  the  ex- 
haustion of  the  property  covered  by  the  special  liens  which 
was  of  any  value  or  whether  it  was  barred  by  lapse  of  time, 
but  it  would  not  make  any  difference.  We  regard  all  of 
these  latter  questions  as  immaterial,  and  view  the  contract 
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as  one  binding  the  city  to  pay  only  from  the  special  fund  as 
stated.  And  whatever  the  fact  may  be,  for  the  purposes 
of  this  case  we  adopt  the  concession  that  the  remedy  to 
prosecute  the  assessments  is  no  longer  available.  But,  not- 
withstanding this,  we  do  not  think  the  city  should  be  held 
liable  for  the  reasons  set  forth  in  the  case  referred  to,  al- 
though the  question  was  not  expressly  decided  in  the  opin- 
ion, it  not  being  necessary.  But  the  reasons  for  deciding 
against  the  plaintiff  there  apply  with  equal  force  against 
the  plaintiffs  here,  although  the  special  remedy  is  lost  The 
obligation  rested  upon  the  warrant  holders  to  compel  the 
officers  of  the  city  to  proceed  with  the  collection  of  the  as- 
sessmentS)  and,  if  they  saw  fit  to  allow  their  remedy  to  be- 
come lost  through  a  failure  to  compel  an  enforoement  of 
the  assessment  proceedings,  they,  and  not  the  general  tax- 
payers, must  bear  the  consequences.  They  were  bound  to 
take  notice  of  what  was  being  done  in  the  premises,  or  of 
any  failure  to  proceed.  If  the  property  was  exhausted  and 
proved  to  be  inadequate,  that  loss  can  not  be  imposed  upon 
the  general  taxpayers. 

Affirmed. 

Ain>EBS,  Beavis  and  Gordon,  JJ.,  concur. 

DtTNBAB,  J.,  dissents. 
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[No.  2841 .    Decided  March  7, 1888.] 

R.  I.  Morse  et  ai,  Appellants,  v.  A.  B.  Estabrook,  as 
Sheriff  of  Whatcom  County,  Respondent. 

HUSBAND  AND  WIFE  —  BBLATIYI    BiaHT8    OF  COMMUNITY  AND  INDIYID- 

UAL  GBBDITOB8. 

Community  personalty  is  subject  to  execution  upon  a  judg- 
ment for  the  separate  debt  of  one  of  the  spouses,  even  as  against 
community  creditors,  when  the  latter  have  not  obtained  a  prior 
specific  lien  on  the  property.    (Oobdon,  J.,  dissents.) 

Appeal  from  Superior  Court,  Whatcom  County. — ^Hon. 
J.  P.  HonsEB,  Judge.    Affirmed. 

Dorr  £  Hadley,  and  Black  &  Learning,  for  appellants. 
Nicholson  &  HurJhut,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — The  plaintiffs  brought  this  action  to  re- 
strain the  sheriff  from  selling  community  personal  property 
vnder  an  execution  issued  upon  a  judgment  against  the  hus- 
band for  a  suretyship  debt  to  which  the  wife  was  not  a 
party.  The  Seattle  Hardware  Company  intervened  also  to 
restrain  the  sale,  alleging  that  they  were  creditors  of  the 
community  and  that  their  claims  arose  upon  a  sale  to  the 
plaintiffs  of  some  of  the  property  levied  upon,  etc.  Judg- 
ment was  rendered  for  the  defendant,  and  plaintiffs  and  in- 
tervener have  appealed.  In  Powell  v,  Pugh,  13  Wash.  677 
(43  Pac.  879),  it  was  held  that  community  personal  proper- 
ty could  be  sold  on  execution  to  satisfy  a  judgment  against 
the  husband  for  a  separate  debt,  citing  a  prior  decision  of 
the  territorial  supreme  court.  It  was  urged  in  that  case 
that  the  sale  ought  not  to  be  permitted  on  the  ground  that 
it  appeared  there  was  not  enough  of  the  community  per- 
sonalty to  satisfy  the  community  debts,  but  it  was  said  that 
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as  none  of  the  conununity  creditors  were  questioning  the 
transaction  the  court  would  not  express  an  opinion  as  to 
what  rights,  if  any,  they  could  maintain  in  the  premises. 
That  question  is  now  presented  by  community  credit- 
ors. The  plaintiffs  were  engaged  in  the  hardware  busi- 
ness and  had  incurred  debts  to  various  persons,  in- 
cluding interveners,  for  the  purchase  price  of  merchan- 
dise, but  in  the  absence  of  any  specific  lien  upon  such  prop- 
erty for  such  debts  they  are  not  entitled  to  priority  over  a 
creditor  of  the  husband  who  has  obtained  a  prior  levy. 
This  has  been  the  settled  practice  under  the  territory  and 
state,  and,  if  it  is  a  hardship,  it  is  a  matter  for  legislative 
remedy.  But  it  may  be  well  to  observe  that  for  a  long 
time,  during  which  several  sessions  of  the  legislature  have 
been  held,  this  field  has  been  substantially  left  alone,  and  as 
a  result  the  community  property  law  is  fairly  well  settled 
and  understood.  It  ought  not  to  be  disturbed  by  bringing 
about  such  complications  as  would  arise  in  sustaining  the 
respective  claims  of  the  appellants.  As  it  is,  business  re- 
lations are  rendered  clear  and  a  man's  financial  responsi- 
bility much  more  easily  ascertainable  than  it  would  be  un- 
der the  other  condition  of  affairs.  Commercial  and  purely 
private  interests  are  to  that  extent  simplified  and  promoted. 
There  are  no  classes  of  unsecured  debts  of  the  husband, 
or  the  husband  and  wife,  with  reference  to  the  personal 
property,  and  community  real  estate  can  only  be  reached 
for  community  debts.  The  creditors,  whatever  the  char- 
acter of  their  claims,  are  not  interested  in  the  community, 
and  as  far  as  the  husband  and  wife  are  concerned  they  are 
protected  in  the  sale  of  personalty  to  the  extent  of  the  ex- 
emptions allowed.  There  is  no  ground  for  disturbing  the 
judgment. 

Affirmed. 

Seavis,  AiTDBHS  and  Dunbab,  JJ.,  concur. 

GoBDON,  J.,  dissents. 
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19     M  [No.  2765.    Decided  March  8,  1898.] 

The  State  op  Washington,  Respondent,  v.  John  Ma- 
son et  al,y  Appellants. 

CBIMINAL    LAW  —  JOINT    DBFENDANTB  —  BIQHT  TO    BEPABATX    TBIAL  — 

BBPABATIOir  OF  JUBT. 

Under  Code  Proc.,  §  1313  (Bal.  Code,  §  6949),  which  proTldes 
that  *'when  two  or  more  defendants  are  indicted  or  informed 
against  jointly,  any  defendant  requiring  it  shall  be  tried  separate- 
ly," a  defendant  is  entitled  as  of  right  to  a  seyeraoce  up  to  the 
assignment  of  the  cause  for  trial,  from  which  time  until  the  jury 
is  sworn  to  try  the  cause  the  matter  of  granting  a  seyerance  is 
within  the  discretion  of  the  court    ('Andebs,  J.,  dissents.) 

It  is  reyersible  error  for  a  jury  in  a  criminal  case  to  agree  upon 
and  deliver  a  sealed  yerdict  to  their  foreman  and  then  separate 
prior  to  coming  into  court  to  return  their  verdict,  even  though 
such  action  is  pursuant  to  an  agreement  between  the  prosecution 
and  defense  and  by  direction  of  the  court. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
L.  H.  Pbathbb,  Judge.    Beversed. 

Willis  H.  Merrianiy  and  John  L.  Grotty^  for  appellants. 

John  A.  Pierce,  Prosecuting  Attorney,  and  Harris 
Baldwin,  for  The  State: 

dpon  the  point  that  the  defendant's  failure  to  demand  a 
separate  trial  before  the  impaneling  of  the  jury  consti- 
tuted a  waiver  of  his  right,  counsel  cite  People  v.  Alviso, 
55  Cal.  230;    Willeys  v.  State,  22  Tex.  App.  413. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^The  appellants  were  jointly  convicted  in  the 
superior  court  of  Spokane  county  of  the  crime  of  burglary, 
and  have  appealed  from  the  judgment  entered  upon  the 
verdict  of  the  jury.    After  the  jury  was  called  and  the  ju- 
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rors  sworn  to  answer  toudiing  their  qualifications  to  try  the 
case^  the  defendants  demanded  that  they  be  given  separate 
trials.  The  court  denied  the  application  for  separate  trials 
on  the  ground  that  the  demand  came  too  late.  Section 
1313,  2  Hiirs  Code  (Bal.  Code,  §  6949),  provides: 

"  When  two  or  more  defendants  are  indicted  or  inform- 
ed against  jointly,  any  defendant  requiring  it  shall  be 
tried  separately." 

The  right  to  a  separate  trial  is  a  valuable  one,  and  this 
section  of  the  penal  code  confers  it  upon  a  defendant.    It 

does  not  specify  when  the  demand  shall  be  deemed  waived. 
AVe  think  this  right  to  a  separate  trial  belongs  to  the  de- 
fendant, and  he  may  avail  himself  of  the  right  at  the  time 
the  cause  is  assigned  for  trial.  A  severance  of  trial  after- 
wards is  in  the  discretion  of  the  court  until  the  jury  is 
sworn  to  try  the  cause,  subsequently  to  which  time  a  several 
trial  can  not  be  granted. 

We  do  not  think  the  objection  to  the  information  well 
taken,  and  we  do  not  deem  it  necessary  to  review  here  the 
instructions  given  by  the  court.  But  it  appears  from  the  bill 
of  exceptions  that,  by  consent  of  the  defendant  and  prose- 
cuting attorney  and  direction  of  the  court,  the  jury  came 
to  a  conclusion  and  gave  a  sealed  verdict  to  their  foreman, 
and  then  separated  for  several  hours  and  came  into  court 
to  return  their  sealed  verdict.  This  was  reversible  error. 
See  State  v.  Bogariy  18  Wash.  43  (60  Pac.  582). 

Reversed. 

Scott,  C.  J.,  and  Gobdon  and  Dttnbab,  JJ.,  concur. 

Andebs,  J. — ^While  I  concur  in  the  conclusion  that  the 
judgment  of  the  court  below  must  be  reversed  for  the  er- 
ror indicated  in  the  foregoing  opinion,  it  seems  to  me  that, 
under  the  statute  quoted,  the  trial  court  has  no  discretion- 
arj"  power  to  deny  the  request  for  a  separate  trial  at  any 
time  before  the  jury  is  impaneled  to  try  the  cause.    A  de- 
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f endant  may  not  know  at  the  time  his  case  is  set  for  trial 
that  it  will  be  to  his  interest  to  have  a  separate  trials  and 
to  require  him  to  make  his  election  at  that  time  might  re- 
sult in  depriving  him  entirely  of  the  benefit  of  the  statute. 


19   ^{^  (No.  2703.    Decided  March  11, 1898.) 

IT"  96/      Andrew  J.  Krobnbrt,  Reapondentf  v.  B.  F.  Johnston 


et  al.,  Appellants. 

cobpobationb  —  paymbnt  of  bub8cbipti0nb  in  pbopbbtt  —  difpeb- 
bncb  betwbbn  talub  of  pbopbbtt  and  amount  of  8ub8cbiption 
— stoceholdbb's  liability. 

Where,  on  the  organization  of  a  corporation,  real  estate  is 
turned  in  by  one  of  the  stockholders  In  payment  of  ihis  shares  at 
double  the  value  of  the  real  estate,  and  is  so  paid  by  him  and  ac- 
cepted by  the  other  stockholders  without  any  intention  of  thereby 
defrauding  existing  or  subsequent  creditors,  such  stockholder  is 
not  liable  for  the  difCerence  between  the  face  value  of  his  shares 
and  the  actual  value  of  the  property  given  by  hkn  in  payment 
therefor.    (Dttnbab,  J.,  dissents.) 

Appeal  from  Superior  Court,  Chehalis  County. — ^Hon. 
Chaeles  "W.  Hodgdon,  Judge.    Reversed. 

Aiistin  E.  Oriffithsy  for  appellants: 

"  Stockholders  cannot  be  held  liable  for  the  difference  be- 
tween the  par  value  of  their  stock  and  the  actual  value  of 
the  property  turned  in  to  the  corporation  in  payment  of  the 
stock,  unless  fraud  is  proved."  Cook,  Stock  and  Stockhold- 
ers, §§  46,  47;  Fogg  v.  Blair,  139  U.  S.  (35  Law.  ed.) 
118;  Coit  V.  Gold  Amalgamating  Co.,  119  U.  S.  (30  Law. 
ed.)343;  Coffin  v.  Ransdelly  It's.  K  iO;  Bank  of  FoH 
Madison  v.  Alden,  9  Sup.  Ct.  332  (32  Law.  ed.  372); 
Du  Pont  V.  Tilden,  42  Fed.  87;    Hospes  v.  Car  Co.,  60 
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X.  W.  1117  (31  Am.  St.  Rep.  637,  15  L.  R.  A.  470); 
Young  i\  Iron  Co,,  31  X.  W.  814;  BicMey  v.  Schlag, 
20  All.  250;    Medler  v.  Opera  House  Co,,  28  Pac.  555. 

/.  C.  Cross,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C  J. — The  defendants  were  stockholders  in  the 
Aberdeen  Shingle  Company,  a  corporation  organized  for 
manufacturing  purposes.  The  plaintiff  is  the  owner  of  a 
judgment  against  the  corporation  obtained  upon  a  number 
of  assigned  claims.  Its  property  had  been  exhausted  by 
levies  of  executions  upon  prior  judgments,  and  he  brought 
this  action  seeking  to  enforce  a  liability  against  the  stock- 
holders on  the  ground  that  the  stock  held  by  them  had  not 
been  paid  for,  or  had  not  been  paid  for  up  to  the  amount 
of  its  par  value.  The  corporation  was  organized  by 
Johnston,  Marc  Sherwood,  Shoemaker,  Hayes  and  M.  R. 
Sherwood,  with  a  capital  stock  of  $10,000.  The  records 
i*e]ating  to  its  organization  and  business  were  not  kept  in  a 
systematic  manner  nor  the  proceedings  fully  shown  in  its 
minutes.  The  record  of  the  trial  proceedings  is  also  con- 
fused and  complicated,  whereby  we  have  been  put  to  some 
difficulty  in  ascertaining  the  real  contentions  of  the  par- 
ties, and  if  the  statement  given  should  not  be  technically 
correct  it  is  due  to  that;  but  from  the  briefs  and  the  evi- 
dence we  think  we  have  presented  the  substantial  matters  in 
controversy. 

It  seems  that  the  only  real  parties  in  interest  in  the  cor^ 
poration  at  the  time  of  its  organization  were  Johnston  and 
Marc  Sherwood,  and  that  the  entire  shares  of  its  capi- 
tal stock  were  turned  over  to  them  in  equal  amounts  and 
paid  for  in  money  and  property.  A  short  time  after  the 
organization  Johnston  transferred  some  of  his  shares 
of  stock  to  Hayes,  Shoemaker  and  M.  R.  Sherwood.    We 
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take  this  first  from  respondents  brief,  wherein  he  alludes  to 
Johnston's  deposition  as  showing  it  without  indicating  the 
part  of  the  record  where  it  may  be  seen.  This  deposition 
was  not  referred  to  in  the  index,  and  we  have  found  it  by 
turning  over  page  by  page  a  large  part  of  the  voluminous 
record.  We  call  attention  to  this  matter  in  order  to  pre- 
vent similar  occurrences  as  far  as  possible  in  the  future. 
We  have  in  some  instances  imposed  a  punishment  upon  ap- 
pellants for  such  neglect  by  striking  statements,  but  as 
there  was  an  attempt  to  index  the  record  in  this  case,  which 
appears  to  be  correct  in  the  main,  we  have  passed  it  in  this 
instance. 

It  seems  the  capital  stock  was  paid  for  as  follows:  in 
money,  $5,500;  a  boat,  of  the  value  of  $500;  and  real 
estate  of  the  alleged  value  of  $4,000.  While  the  cash  pay- 
ment was  originally  disputed,  respondent  (plaintiff)  seems 
to  have  abandoned  that  contention,  and  the  real  controversy 
is  narrowed  down  to  a  question  of  the  value  of  the  real  es- 
tate at  the  time  it  was  transferred  to  the  corporation,  the 
respondent  contending  that  its  real  value  was  less  than 
half  the  amount  for  which  it  was  taken,  and  the  court 
found  accordingly.  While  the  evidence  was  conflicting,  we 
cannot  say  it  preponderates  in  favor  of  the  defendants,  and 
the  finding  as  to  the  fact  must  stand. 

No  service  was  had  upon  Marc  Sherwood  and  Shoemak- 
er, but  the  cause  was  prosecuted  against  the  other  defend- 
ants, and  they  have  appealed  from  judgments  against  them 
severally. 

The  various  decisions  regarding  corporate  liability  and 
the  liability  of  stockholders  are  so  conflicting  and  so  con- 
trolled by  different  statutory  regulations  as  to  make  an  ex- 
amination of  them  to  determine  their  weight  as  authority 
upon  the  questions  here  presented  an  exceedingly  difficult 
one.    Eecourse  must  first  be  had  to  our  statutes.     Section 
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4262,  Bal.  Code  (Gen.  Stat.  §  1507),  prescribes  a  Kability 
upon  the  part  of  stockholders  in  a  corporation  like  this  for 
the  amounts  subscribed  by  them.  This  relates  to  their 
contractual  liability,  and  if  there  has  been  no  subscription 
there  is  no  contract  to  pay  the  corporation  or  its  creditors 
anything  in  cases  where  the  shares  of  stock  were  originally 
issued  as  paid  up.  This  action  is  practically  brought  as, 
or  has  resolved  itself  into,  one  to  enforce  a  contractual  lia- 
bility. The  fraud  claimed  bears  more  especially  upon  John- 
ston than  upon  the  other  defendants.  The  basis  of  it  is 
that  by  subscribing  for  $5,000  of  the  stock  he  contracted 
to  pay  that  amount  to  the  corporation.  The  alleged  fraud 
consisted  in  turning  in  the  real  estate  for  a  greater  sum 
than  its  actual  value.  The  only  charge  of  fraud  that  could 
obtain  against  the  other  defendants  was  in  permitting  this 
real  estate  to  be  accepted  or  in  agreeing  to  accept  it  for  the 
price  stated.  As  we  understand  the  facts  there  was  no 
real  subscribing  by  them  for  any  part  of  the  capital  stock. 
In  obtaining  it  from  Johnston  they  assumed  no  part  of 
his  contractual  liabilities  to  the  corporation  or  to  the  credit- 
ors under  our  statutes.  As  against  them  the  action  can 
only  be  maintained  on  the  ground  of  an  actual  intentional 
fraud  upon  subsequent  creditors  of  the  corporation,  and 
there  was  no  proof  of  any  such;  and  we  think  the  same 
result  follows  as  to  Johnston,  under  the  proofs.  There  was 
no  showing  that  the  corporation  was  formed  with  the  de- 
sign to  issue  any  paper  or  obligations  to  third  parties  or 
put  any  such  afloat  upon  the  market,  or  to  incur  any  in- 
debtedness at  all.  This  was  found  necessary  in  the  later 
prosecution  of  its  business.  We  will  first  consider  the  case 
as  to  Johnston,  for  if  there  was  no  fraud,  actual  of  in  law 
on  his  part,  there  was  clearly  none  as  to  the  other  appel- 
lants. We  start  with  the  proposition  that  in  all  private 
corporations  formed  for  pecuniary  profit,  with  the  excep- 
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tion  of  corporatioiis  formed  for  mining  purposes^  an  original 
subscription  for  the  capital  stock  is  required  under  the  law, 
and  that  the  parties  subscribing  become  thereby  oblij?ated 
to  pay  the  amounts  subscribed,  but  in  the  absence  of  fraud 
the  manner  and  kind  of  payment  may  be  agreed  upon 
among  the  incorporators,  although  there  is  no  statute  ex- 
pressly providing,  as  does  §  4280,  Bal.  Code  (Gen.  Stat., 
§  1688),  that  in  the  case  of  corporations  formed  for  the 
working  and  developing  of  mining  claims,  etc.,  the  capital 
stock  may  be  represented  entirely  by  the  mining  claims 
conveyed  to  the  corporation,  and  that  there  need  be  no 
subscribing,  nor  any  statute  expressly  authorizing  a  pay- 
ment in  property,  it  is  yet  conceded,  and  is  undoubtedly 
the  settled  law  here  as  to  corporations  like  the  one  here  in 
question,  that  property  may  nevertheless  be  turned  in  a& 
a  payment  of  the  amount  subscribed,  but  it  is  contended 
that  the  rule  is  different  as  to  such  corporations  in  that  the 
property  must  then  have  a  present  actual  value  equal  to 
the  sum  for  which  it  is  turned  over  in  payment,  and  not  a 
prospective  or  agreed  one  merely.  There  was  no  actual 
intended  fraud  here  proved  against  any  one  of  the  incor- 
porators or  stockholders.  If  the  judgment  ot  the  lower 
court  can  be  sustained,  it  can  only  be  upon  the  ground  of 
a  mere  overvaluation  of  this  real  estate  when  it  was  turned 
in.  As  to  Johnston  it  presents  a  double  aspect,  viz.,  that 
he  contracted  to  pay  a  certain  amount  by  his  subscrip- 
tion and  that  he  actually  paid  less  than  that  amount  in 
consequence  of  the  real  estate's  being  worth  less  than  the 
sum  for  which  it  was  accepted.  As  against  the  other  ap- 
pellants, they  not  having  subscribed  for  any  shares  of 
stock,  there  was  no  contractual  liability  whatever  (2 
Thompson,  Commentaries  on  Law  of  Corporations,  §  1577), 
and  it  not  being  shown  that  any  actual  fraud  was  intended 
there  was  no  foundation  for  any  judgment  against  them 
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at  all.  There  was  some  testimony  by  the  plaintiff  that  be- 
fore he  commenced  buying  the  company's  paper  he  had  a 
talk  with  one  of  the  Sherwoods,  who  told  him  the  stock 
was  fully  paid  up,  and  that  the  real  estate  had  been  do- 
nated to  the  corporation,  etc.  But  the  corporation  was  not 
liable  for  any  such  representations,  even  if  intentionally 
false,  conceding  there  might  be  a  liability  as  against  the 
corporation  for  misrepresentations  of  its  officers  and  agents 
in  dealing  with  a  third  party  whereby  the  corporation  should 
fraudulently  obtain  his  property,  for  which  the  corporate 
property  might  be  seized  and  its  unpaid  stock  subscriptions 
collected.  Xo  such  case  is  presented  here.  There  might 
also  be  an  individual  liability  established  against  the  stock- 
holder for  a  fraudulent  misrepresentation  respecting  the 
corporation  in  some  instances,  but  his  liability  there  would 
not  be  controlled  nor  affected  by  his  stock  subscription.  It 
would  be  entirely  independent  of  it.  But  that  is  not  this 
case.  Without  setting  forth  the  testimony,  the  most  favor- 
able view  proved  for  the  plaintiff  is  that  there  was  an  over- 
valuation of  the  real  estate  turned  in  as  a  partial  payment, 
but  that  this  was  offered,  agreed  upon  and  accepted  with- 
out any  intention  to  defraud  any  one,  the  corporation  being 
formed  for  a  legitimate  and  useful  purpose.  While  the 
records  of  its  proceedings  were  not  fully  kept,  and  no  form- 
al' resolution  accepting  the  real  estate  was  shown  as  of  re- 
cord, it  was  amply  proven  that  such  was  the  agreement,  and 
the  proof  was  admissible,  although  the  records  were  de- 
ficient. The  mere  fact  of  overvaluation  does  not  establish 
a  fraud  in  law  as  against  Johnston,  or,  in  other  words,  ren- 
der him  liable  to  a  subsequent  creditor  for  the  difference 
between  the  actual  value  and  the  agreed  value  upon  his 
subscribed  liability.  This  could  only  affect  Johnston  as 
stated,  and  not  the  other  appellants,  for  he  could  dispose 
of  his  stock  as  he  pleased,  and  the  parties  obtaining  it  would 
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not  assume  any  liability  to  the  corporation  or  to  its  creditors^ 
ill  the  absence  of  any  actual  or  intended  fraud  upon  their 
part.  Christensen  v.  Eno,  106  K  Y.  97  (12  N.  E.  648, 
60  Am.  Rep.  429);  Christensen  v.  Quintardy  8  N.  T. 
Supp.  400.  There  could  be  no  constructive  fraud  as  to 
them  under  our  statutes,  much  less  a  contractual  liability. 

In  §  1616,  2  Thompson's  Commentaries  on  Corp.  Law^ 
it  is  stated  that  a  strict  rule  is  recognized  by  some  courts^ 
to  the  effect  that  a  payment  of  corporate  stock  in  anything 
escept  money  will  not  be  regarded  as  payment  except  to 
the  extent  of  the  true  value  of  the  property  received  and 
regardless  of  the  question  of  fraud,  that  in  such  cases  the 
true  inquiry  is,  what  was  the  reasonable  market  value  of 
the  property  conveyed  or  services  rendered,  and  this  doc- 
trine meets  with  the  author's  approval.  But  in  §  1618  a 
more  generally  accepted  rule  is  given,  to  the  effect  that 
overvaluation  must  be  fraudulent,  and  that  in  such  cases 
actual  fraud  is  meant  in  the  sense  of  a  dishonest  purpose 
and  not  constructive  or  theoretical  fraud,  and  in  the  ab- 
sence of  such  the  courts,  even  where  the  rights  of  creditors 
are  inyolved,  will  treat  that  as  a  payment  which  the  parties 
have  agreed  should  be  a  payment  This  seems  to  us  to  be 
the  more  reasonable  and  equitable  rule,  and  sustained  by 
the  greater  weight  of  authority.  There  is  no  hardship  in 
requiring  a  party  ordinarily  who  contemplates  having  deal- 
ings with  a  corporation  or  of  purchasing  its  outstanding 
obligations  to  acquaint  himself  with  the  actual  property 
it  has.  The  fact  that  it  was  incorporated  with  a  certain 
amount  of  capital  stock,  large  or  small,  should  make  no  dif- 
ference in  the  absence  of  a  fraudulent,  dishonest  purpose, 
as  if  organized  for  the  object  of  issuing  and  floating  its 
obligations  with  an  apparently  real  but  actually  only  a  fic- 
titious value.  A  knowledge  of  the  amount  of  its  designa- 
ted capital  stock  would  afford  little  or  no  criterion  to  de- 
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termine  the  amount  of  its  assets,  if  it  had  been  fully  paid 
in  money.  Its  capital  might  be  lost  or  impaired  through 
legitimate  business  transactions,  and  it  would  be  just  as 
reasonable  to  hold  that  it  would  be  a  fraud  on  the  creditors, 
if  it  was  not  kept  good  and  up  to  the  stated  amount.  If  it 
were  an  open  question  here,  we  should  incline  to  the  latter 
rule  as  expressed  in  §  1618,  and  so  well  sustained  by  emi- 
nent authority.  In  fact  our  statutes,  in  prescribing  no  lia- 
bility except  the  contractual  one,  would  seem  to  require  it 
(§  1577,  supra).  But  it  is  not  an  open  question.  In 
Turner  v.  Bailey,  12  Wash.  634  (42  Pac.  115),  this  court 
approved  the  latter  rule,  and  held  that,  where  fully  paid 
stock  is  iasued  for  property  received,  there  must  be  actual 
fraud  in  the  tranJtio;  to  enable  crUitors  of  the  corpora- 
tion  to  call  the  stockholders  to  account,  citing  a  number 
of  cases,  and  there  are  many  more,  to  sustain  it^  and  citing 
also  with  approval  §  184  of  Thompson  on  the  Liability  of 
Stockholders,  stating  that  even  where  the  rights  of  credit- 
ors are  involved  the  courts  will  treat  that  as  payment  which 
the  parties  have  agreed  should  be  payment,  in  the  absence 
of  actual  fraud.  Attention  has  been  called  to  the  case  of 
the  Manhattan  Trust  Co.  v.  Seattle  Cod  £  Iron  Co.,  16 
Wash.  499  (48  Pac.  388,  787),  but  the  facts  proved  in 
that  case  were  imderstood  as  bringing  it  within  the  rule  ap- 
plied to  actual  intended  fraud  in  the  prosecution  of  its 
business,  whatever  the  intention  may  have  been  when  the 
corporation  was  formed,  and  presented  essentially  differ- 
ent questions  from  the  ones  here  considered.  Also  in  the 
case  of  Adamant  Mfg.  Co.  v.  Wallace,  16  Wash.  614  (48 
Pac.  415),  while  there  was  perhaps  something  said  which, 
considered  alone,  might  seem  in  conflict  with  l^mer  v. 
Bailey,  supra,  this  discussion  must  be  limited  by  what  was 
decided  in  the  case,  and  there  was  no  intention  to  overturn 
the  mle  indorsed  in  Turner  v.  Bailey,  supra,  in  either  of 


104  KROENEET  v.  JOHNSTON. 

OplDion  of  tiie  Court— Soott,  C.  J.  [19  Wash. 

these  later  cases.  The  case  of  Adamant  Mfg.  Co.  r. 
^\alla€e  was  disposed  of  on  the  ground  that  the  creditors 
there  knew  that  the  stock  subscriptions  had  been  paid  for 
in  property  of  less  value  than  the  face  value  of  the  shares, 
and  that  consequently  there  was  no  fraud  practiced  upon 
them.  If  the  strict  rule  mentioned  in  §  1016,  supra^  were 
followed,  it  would  make  no  difference  whether  they  knew 
it  or  not.  Such  knowledge  would  not  be  in  the  nature  of 
an  estoppel,  for  the  creditors  had  nothing  to  do  with  the 
fixing  of  the  price.  In  fact,  it  could  better  be  said  that  in 
trusting  the  corporation  they  relied  upon  a  right  to  enforce 
payment  against  the  stock  subscriber  of  the  difference  be- 
tween the  actual  and  the  agreed  value  of  the  property  trans- 
ferred in  payment.  The  decision  sustains  Turner  v.  Bailey. 
See,  also,  Roy  &  Co.  v.  Scott,  Hartley  &  Co.y  11  Wash. 
399  (39  Pac.  679). 

It  is  of  course  a  salutary,  well  established  rule  that  a 
party  is  bound  by  what  he  knows,  and  it  is  just  as  well  set- 
tled that  he  is  charged  with  a  knowledge  of  facts  with 
which  he  may  easily  acquaint  himself,  and  on  these  grounds 
this  plaintiff  would  be  defeated  for  the  means  of  informa- 
tion were  easily  accessible.  It  does  not  appear  that  there 
was  any  misrepresentation  to  him  of  the  amount  of  proper- 
ty that  the  corporation  actually  had  at  the  time  he  com- 
menced purchasing  its  obligations.  In  fact,  it  appears  that 
he  knew  what  property  it  did  have.  He  testifies  that  he 
examined  its  records  and  that  he  had  been  told  that  the 
stock  was  fully  paid.  We  think  he  would  have  been 
charged  with  that  knowledge  here,  even  though  he  had 
not  investigated  it.  The  law  exacts  reasonable  caution  on 
the  part  of  the  citizen  in  the  conduct  of  business  affairs, 
and  is  not  overly  zealous  in  protecting  or  enforcing  the 
claims  of  those  who  are  negligently  careless  or  show  a  will- 
ingness to  be  misled. 
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The  doctrine  followed  in  this  ease,  under  the  rule  pre- 
viously recognized,  is  only  extending  to  a  corporation  the 
same  protection  that  is  extended  to  individuals,  and  is  a 
just,  equitable  and  necessary  rule,  especially  in  a  state  like 
this  where  we  have  witnessed  a  rapid  and  steady  growth 
of  private  corporations,  until  a  large  part  of  its  citizens 
liave  become  directlv  interested  therein.  It  has  become 
the  favorite,  prevailing  method  for  men  of  moderate  means 
tCf  engage  in  business  enterprises,  and  the  great  bulk  of 
business  in  all  its  ramifications  in  manufacturing  enter- 
prises, commerce,  fisheries,  irrigation  of  arid  lands,  min- 
ing and  trading,  even  to  small  local  concerns,  is  carried  on 
through  corporate  agencies.  The  development  of  the  state 
practically  depends  upon  the  success  of  such  undertakings. 
All  of  its  citizens  are  thereby  greatly  interested  therein, 
ai!d  they  are  certainly  entitled  to  reasonable  protection.  It 
is  enough  to  hold  them  liable  for  actual  fraudulent  intent 
in  their  formation.  This  rule  is  sufficient  to  reach  all  those 
formed  for  dishonest  purposes,  and  all  can  be  held  liable 
for  dishonest,  fraudulent  practices,  regardless  of  the  origin- 
al scheme  of  formation.  But  aside  from  this,  it  leaves  men 
free  to  make  their  own  contracts  and  place  their  own  val- 
uations upon  their  property.  If  a  man  desires  to  turn  in 
property  as  a  payment  of  shares  of  stock,  and  his  associates 
are  willing  to  take  it  at  an  agreed  price,  no  one  else  being 
then  interested,  that  agreed  valuation  should  stand  with- 
out  danger  of  his  being  called  upon  to  account  years  after- 
wards by  some  one  who  has  dealt  with  the  corporation,  who 
might  easily  have  ascertained  its  actual  condition,  in  case 
hv  should  think  that  such  property  was  worth  less  than  its 
value,  as  accepted  by  the  corporation.  A  fraudulent  re- 
presentation of  the  amount  of  property  it  actually  has  is 
one  thing,  and  a^  mere  excessive  estimation  of  its  value  is 
another  and  entirely  different  one.     To  sustain  an  agreed 
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valuation  of  property  made  in  organizing  a  corporation  does 
not  contravene  the  trust  fund  theory.  That  relates  more 
particularly  to  the  disposition  of  its  property  after  its  or- 
ganization and  commencement  of  business,  such  as  a  dis- 
tribution of  it  among  the  shareholders  by  dividends  to  the 
prejudice  of  its  creditors.  2  Thompson,  Commentaries  on 
Corp.  Law,  §  1676. 

The  judgments  rendered  in  this  action  must  be  reversed, 
and  the  cause  remanded  with  instructions  to  dismiss  it. 

Andebs  and  Qoedon,  JJ.,  concur. 

Reavis,  J.,  concurs  in  the  result. 

DuNBAE,  J.  (dissenting). — ^I  dissent,  for  the  reason  in 
the  first  place  that  the  decision  in  this  case  is  directly  op- 
posed to  the  decision  rendered  by  this  court  in  the  case  of 
Adamant  Mfg.  Co,  v.  WdtUice,  16  Wash.  614  (48  Pac. 
415).  It  is  stated  in  the  opinion  in  this  case  that  there  was 
perhaps  something  said  which,  considered  alone,  might 
seem  in  conflict  with  the  opinion  expressed  by  the  majority, 
but  that  the  case  was  disposed  of  on  the  ground  that  the 
ci  editors  there  knew  that  the  stock  subscriptions  had  been 
paid  for  in  property  of  less  value  than  the  face  value  of 
the  shares.  There  was  not  only  something  said  in  that  case 
which  was  opposed  to  the  rule  laid  down  in  this  case,  but 
it  was  specially  decided,  and  the  rule  was  announced  clear- 
ly and  emphatically,  that  the  stock  subscribed  must  be  paid 
for  in  money  or  money's  worth,  and  the  opinion  stated, 
after  reviewing  the  facts  and  the  law: 

"  This  case,  then,  falls  squarely  within  the  rule  which 
we  have  announced  above,  and,  if  there  were  no  estoppels, 
the  creditor  would  undoubtedly  have  the  right  to  pursue 
this  trust  fund  into  the  hands  of  the  stockholders." 

It  is  true  that  the  creditors  were  held  estopped  from  as- 
serting that  they  had  been  misled  by  the  action  of  the  cor- 
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poration^  but  there  would  have  been  no  necefisity  for  the 
court  to  have  invoked  the  doctrine  of  estoppel,  if  in  any 
event  the  stockholders  were  not  responsible  to  them  for 
turning  in  their  property  at  an  overvaluation.  If  the  ma- 
jority of  the  court  desires  to  recede  from  the  law  expressed 
in  that  case^  it  should  be  done  by  squarely  overruling  that 
decision  so  that  the  lower  courts  and  the  attorneys  of  the 
state  will  have  some  way  of  ascertaining  what  the  law  is  on 
this  question.  As  it  is,  a  reading  of  the  opinion  referred  to 
and  of  the  majority  opinion  in  this  case  will  serve  to  con- 
fuse instead  of  to  enlighten. 

But,  on  principle,  I  am  opposed  to  the  doctrine  an- 
nounced in  this  case,  regardless  of  any  former  decisions. 
There  is  no  reason  in  law  or  morals  why  a  corporation 
should  not  be  compelled  to  act  squarely  and  fairly  with 
the  world.  Practically,  it  is  impossible  for  the  ordinary 
person  dealing  with  a  corporation  to  make  such  an  examina- 
tion as  is  referred  to  by  the  majority  in  this  case,  and  he 
is  helpless  if  he  cannot  rely  upon  the  announcement  of  the 
corporation  that  its  capital  stock  is  of  a  certain  actual  value. 
The  idea  that  he  can  protect  himself  by  an  examination  of 
the  books  and  property  of  the  corporation  is  beautiful  in 
theory,  but  desperate  in  practice.  The  doctrine  that  the 
liability  of  the  shareholders  to  contribute  the  amount  of 
their  shares  as  capital  is  treated  in  equity  as  assets,  is  so 
well  established  that  it  would  be  almost  revolutionary  at 
this  time  to  overturn  it.  Indeed,  the  majority  opinion  ac- 
knowledges the  trust  fund  theory,  but  the  great  difficulty 
under  this  decision  will  be  to  -find  the  fund  that  is  acknowl- 
edged. 

Assuming  that  the  findings  of  the  court  are  correct,  the 
judgment  should  be  affirmed. 
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John  Creagh,  Appellant,  v.  The  Equitable  Life 
Assurance  Society  of  the  United  States,  iZe- 
apondent. 

TRIAL  —  DIREGTINa  VSRDICT. 

Wihere  plaintiff's  action  is  founded  upon  a  written  contract, 
whose  construction  is  a  matter  of  law  for  the  conrt,  the  withdraw- 
al of  the  case  from  the  Jury  at  the  close  of  plaintiff's  case  and 
directing  a  verdict  for  defendant,  there  being  no  conflict  in  the 
testimony  at  that  time,  is  in  no  sense  a  deprivation  of  the  consti- 
tutional right  of  trial  by  jury. 

Appeal  from  Superior  Court,  King  County. — Hon. 
E.  D.  Benson,  Judge.    Affirmed. 

Arthur  &  Wheeler ^  for  appellant. 

Burke,  Shepard  &  McOilvra,  for  respondent: 

The  challenge  to  the  legal  sufficiency  of  plaintiff^s  evi- 
dence, permitted  by  the  act  of  March  8,  1895,  is  not  an  in- 
vasion of  the  right  of  trial  by  jury.  The  constitutionality 
of  this  practice  is  sustained  by  the  great  weight  of  authority. 
Naugatuck  R.  JR.  Co,  v.  Waterbury  Button  Co.,  24  Conn. 
4G8;  Carver  v.  Plankroad  Co,,  61  Mich.  592  (28  K  W. 
721);  Munn  v.  Mayor,  40  Pa.  St.  364;  Cooper  v.  Wal- 
dron,  50  Me.  80;  Hopkins  v.  Nashville,  C,  &  St,  L,  Ry. 
Co.,  34  S.  W.  1029  (32  L.  R  A.  354). 

Per  Curiam. — This  action  was  brought  by  the  appellant 
against  the  respondent.  The  Equitable  Life  Assurance  So- 
ciety, upon  a  written  contract  of  employment  by  the  re- 
spondent as  its  general  agent  for  the  ProAdnce  of  British 
Columbia.  At  the  close  of  the  appellant's  testimony,  the 
respondent  interposed  a  challenge  to  the  legal  sufficiency 
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of  plaintiff's  evidence,  and  moved  the  court  to  decide  as  a 
matter  of  law  that  a  verdict  should  be  found  for  the  de- 
fendant, and  to  direct  judgment  to  be  entered  in  accord- 
ance with  such  decision.  This  motion  was  sustained  by  the 
court,  and  judgment  was  entered  for  the  defendant,  and 
from  such  judgment  plaintiff  prosecutes  this  appeal.  The 
written  contract  upon  which  this  controversy  depends  is 
somewhat  intricate  and  involved,  but  without  particularly 
analyzing  it  in  this  opinion,  from  the  best  light  which  we 
have  been  able  to  bring  to  bear  upon  its  examination,  we 
are  of  the  opinion  that  the  proper  construction  was  placed 
upon  it  by  the  lower  court.  This  being  true,  and  the  writ- 
ten contract  being  the  basis  of  the  action,  the  errors  assigned 
by  the  appellant  are  immaterial. 

Under  the  uniform  decisions  of  this  court  there  has  been 
no  deprivation  of  a  constitutional  right  of  trial  by  jury  in 
this  case.  There  is  no  conflict  in  the  testimony,  for  the 
testimony  is  that  offered  by  the  appellant  only.  The  con- 
struction of  a  written  contract  is  a  question  of  law  for  the 
court,  and  not  a  question  of  fact  to  be  decided  by  a  jury, 
because  there  are  no  questions  of  fact  controverted;  and 
we  have  always  decided  that  if  as  a  matter  of  law  the  un- 
disputed testimony  of  the  plaintiff  does  not  establish  a 
l^al  claim  the  court  is  warranted  in  taking  the  case 
from  the  jury,  or  of  directing  a  verdict  for  the  defendant. 
This  being  true,  as  we  construe  the  contract,  the  plaintiff 
could  not  under  any  circumstances  have  obtained  a  judg- 
ment. It  follows  that  the  court  committed  no  error  in  the 
judgment  rendered. 

Affirmed. 


110  STATE  V.  BUTLER. 


Opinion  Per  Gariam.  [19  Wash. 

[No.  2684.    Decided  March  16, 1898.) 

The  State  op  Washington,  Appellant^  v.  Fred  W. 

Butler,  Respondent. 

APPBAL  —  TIMK  OP  riLINO  NOTICE. 

Jurisdiction  to  hear  an  appeal  is  not  conferred  upon  the  sa- 
preme  court  where  the  appellant  does  not  file  his  notice  of  appeal 
In  the  clerk's  office  until  seyen  days  after  its  service  on  respond- 
ent, when  the  statute  requires  that  such  filing  should  be  made 
within  flye  days  after  service. 

Appeal  from  Superior  Court,  Snohomish  County. — ^H<hl 
Fbank  T.  BeiD;  Judge.    Appeal  dismissed. 

P.  H.  Winstony  Attorney  General,  and  Thomas  M. 
VancSy  for  The  State. 

Per  Curiam. — ^This  action  was  brought  by  the  state  to 
eject  the  defendant  from  certain  lands  allied  to  have  been 
granted  to  the  state  for  the  support  of  its  common  schools. 
The  land  had  been  patented  to  the  defendant,  but  it  was 
contended  that  he  had  settled  thereon  after  title  had  vest- 
ed in  the  state,  and  while  the  same  was  unsurveyed.  Judg- 
ment having  been  rendered  for  the  defendant,  the  state  has 
appealed.  There  has  been  no  appearance  in  this  court  by 
the  defendant.  The  record  discloses  that  the  notice  of 
appeal  was  served  on  the  lOth  day  of  June,  1897,  but  that 
it  was  not  filed  until  the  I7th  day  of  said  month.  This  was 
insufficient  to  confer  jurisdiction  upon  this  court  Watson 
V,  Pugky  9  Wash.  665  (38  Pac.  168);  Howard  v.  8haio, 
10  Wash.  151  (38  Pac.  746);  Fairfield  v.  Binnian^  18 
Wash.  1  (42  Pac.  632);  Puchett  v.  Moody,  17  Wash.  609 
(50  Pac.  494). 

It  follows  that  the  appeal  must  be  dismissed. 
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[No.  2733.    Decided  March  17,  1808.] 

The  First  National  Bank  of  Olympia,  Respondent,  v. 
MiLO  A.  Root  et  al.,  Defendants,  Charles  T.  Lans- 
DALEy  Administrator,  Appellant, 

decedent's  estate —  CLAIMS  —ACTION  ON  REJECTED  CLAIM—  BYIDBMCB. 

In  presenting  to  the  administrator  of  an  estate  a  claim  based 
upon  a  promissory  note,  a  copy  of  the  note  verified  by  affldayit  is 
sufficient  under  Code  Proc.,  §  9iS0  (Bal.  Code,  §  6229),  without  pro- 
ducing the  original,  unless  the  production  of  the  latter  for  ex- 
amination may  have  been  demanded  by  the  administrator. 

In  an  action  against  an  administrator  upon  a  claim  founded 
upon  a  promissory  note,  which  had  been  rejected  by  him,  both 
the  original  note  and  the  rejected  statement  of  claim  containing 
a  copy  of  the  original  note,  are  admissible  in  evidence. 

Appeal  from  Superior  Court,  Thurston  County. — ^Hon. 
Orange  Jacobs,  Judge.    Affirmed. 

John  R.  MitcheU,  for  appellant. 
r.  N.  Allen,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Action  brought  to  recover  judgment  on  a 
promissory  note  executed  by  defendants  Boot  and  wife  and 
K.  H.  Lansdale  and  M.  P.  Lansdale  on  the  4:th  of  October, 
1895,  payable  six  months  after  date,  to  the  order  of  re- 
spondent. On'  November  21  following  M.  P.  Lansdale  died 
intestate.  On  March  23,  1896,  appellant  Charles  T.  Lans- 
dale received  letters  of  administration  on  the  estate  of  M. 
P.  Lansdale,  so  deceased,  and  has  since  been  such  admin- 
istrator. On  April  26,  1896,  respondent  presented  to  the 
administrator  Charles  T.  Lansdale  a  verified  statement  of 
the  claim  evidenced  by  the  note,  which  statement  contained 
a  copy  of  the  note.    This  statement  of  claim  was  on  July 
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13,  1896,  indorsed  "rejected^'  and  returned  by  appellant 
administrator  to  respondent.  On  July  15,  1896,  respond- 
ent again  presented  to  appellant  a  verified  statement  of  the 
claim  which  contained  a  copy  of  the  note,  which  claim  was, 
on  July  27th  following,  rejected  by  appellant,  which  re- 
jection was  indorsed  on  the  statement  of  the  claim.  On 
the  trial  of  the  cause  the  two  statements  of  claims,  as  men- 
tioned before,  were  offered  in  evidence  by  respondent  and 
received  by  the  court  over  the  objection  of  appellant,  and 
the  promissory  note  itself  was  also  offered  in  evidence  by 
respondent  and  received  over  appellant^s  objection.  The 
cause  was  tried  before  a  jury  and  appellant  offered  no  testi- 
mony. The  superior  court,  on  motion  of  respondent's 
counsel  and  over  the  objection  of  appellant,  instructed  the 
jury  to  return  a  verdict  according  to  the  prayer  of  the 
complaint,  and  judgment  was  entered  upon  such  verdict. 
The  only  error  assigned  by  appellant  is  the  admission  of 
the  rejected  statements  of  claims  and  the  promissory  note 
iii  evidence.  The  appellant  maintains  that  the  promissory 
note  itself  is  the  claim  meant  by  our  probate  laws,  and  not 
a  copy  verified  by  affidavit  which  was  offered  to  the  ad- 
ministrator in  this  case.  But  §  980,  2  Hill's  Code  (Bal. 
Code,  §  6229V  contains  this  clause: 

"  The  executor  or  administrator  may  also  require  satis- 
factory vouchers  to  be  produced  in  support  of  the  claim." 

It  will  thus  be  seen  that  the  administrator  could  have 
demanded  the  production  for  his  examination  of  the  prom- 
issory note  in  question,  but  he  did  not  do  so.  Every  claim 
which  has  been  allowed  must  be  filed  in  the  court,  and  it 
is  then  ranked  among  the  acknowledged  debts  of  the  estate, 
to  be  paid  in  the  course  of  the  administration.  We  see  no 
particular  reason  for  filing  the  promissory  note  with  the 
clerk  of  the  superior  court  until  it  is  paid.  It  may  be  noted 
here,  too,  that  although  the  promissory   note  in   contro- 
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versy  is  negotiable^  yet  its  negotiability  had  terminated  at 
the  time  of  the  presentation  to  the  administrator^  it  then 
being  overdue.  So  the  su&r^estion  that  negotiable  paper 
might  pass  from  the  administrator  to  an  innocent  purchaser 
is  not  in  point  here. 

We  perceive  no  error  in  the  record  before  us,  and  the 
judgment  of  the  superior  court  is  affirmed. 

DuNBAB,  GoBnoN  and  Anbees,  JJ.,  concur. 


[No.  2766.    Decided  March  17, 1898.] 

John  Jenkins,  Respondent,  v.  William  B.  Powb,  Ap^ 

pellant. 

APPBAL — COSTS  IN  hOWSR  COURT — QUBSTION  NOT  BAI8BD  BBLOW. 

The  supreme  court  will  not  consider  and  determine  the  right  of 
a  party  to  an  allowance  for  costs  incurred  in  the  lower  court, 
when  the  lower  court  has  never  been  called  upon  to  pass  upon 
the  question. 

Appeal  from  Superior  Court,  Thurston  County. — ^Hon. 
Chables  H.  Ayeb,  Judge. 

Motion  of  respondent  to  amend  judgment  dismissing  the 
appeal,  so  as  to  include  costs  in  lower  court.    Denied. 

A.  L.  CamribeUy  and  Q,  C.  Israel,  for  appellant 
Charles  M.  Dial^  and  Phil.  ShUlmanj  for  respondent. 

Per  Curiam. — ^Upon  respondent's  motion  based  upon  a 
short  record  the  appeal  in  this  cause  was  dismissed  on  Octo- 
ber 19, 1897.  Thereafter  respondent  filed  a  motion  to 
amend  the  judgment  of  this  court  and  include  therein  cer- 
tain costs  claimed  by  respondent  to  have  accrued  during 
the  pendency  of  the  action  in  the  superior  court,  and  which 

S^lS  WASH. 
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-through  inadvertency,  it  is  claimed-were  omitted  from 
the  judgment  of  that  court.  This  motion  was  denied  on 
January  28,  1898,  for  the  reason  that  it  did  not  appear  to 
U8  that  the  lower  court  had  ever  passed  upon  the  question 
of  respondent's  right  to  the  allowance.  But  in  denying  the 
motion  we  filed  no  opinion  and  we  are  now  requested  to 
indicate  our  reasons  for  denying  the  same  in  order  that  the 
decision  of  the  motion  may  not  prejudice  any  right  of  re- 
spondent to  apply  to  the  superior  court  for  such  remedy  as 
ho  may  be  entitled  to.  Without  attempting  to  determine 
whether  or  not  respondent  is  entitled  to  such  costs,  we  con- 
clude that  the  parties  are  entitled  to  be  informed  of  our 
reasons  for  denying  the  motion  to  amend  the  judgment,  and 
as  already  stated,  the  sole  reason  for  our  decision  was  that 
it  did  not  appear  to  us  that  the  matter  had  ever  been  passed 
upon  by  the  superior  court,  and  that  in  the  exercise  of  our 
appellate  jurisdiction  we  could  not  properly  consider  it. 


[No.  2892.    Decided  March  17, 1898.] 

The  State  of  Washington,  on  the  Relation  of  Henry 
Holgate^  v.  Supbriob  Court  of  State  op  Wash- 
ington FOR  Pierce  County  et  al. 

NXW  TRIAL — PABTIS8  AFFBOTBD  BY  GSAIIT  OF  —  APPEAL  —  KANDAJfUS 
— BaTOPPSL  AGAINST  CHAMOINO  TBXOBT  OF  0A8B. 

The  action  of  the  court  in  granting  a  new  trial  must  be  held  for 
the  benefit  of  all  the  defendants,  although  applied  far  by  but  one 
of  them,  when  it  appears  that  the  new  trial  was  granted  on  the 
ground  that  the  court  had  received  the  verdict  in  the  absence  of 
the  parties,  thereby  constituting  an  irregularity  in  the  proceedings 
of  the  court  prejudicial  to  all  the  defendants. 

Where  an  appeal  has  been  taken  from  the  order  of  the  court 
granting  defendants  a  new  trial  upon  the  application  of  one  of 
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tbe  defendants,  if  the  appellant  does  not  on  appeal  raise  the 
question  that  the  grant  of  new  trial  applies  only  to  the  defendant 
moving  therefor,  hat  litigates  the  case  in  the  supreme  court  on  the 
theory  that  the  order  applied  to  all  the  defendants  and  the  de- 
fendants all  appear  and  resist  his  appeal,  ihe  is  estopped  from 
afterwards  raising  the  question  in  mandamus  proceedings  that 
only  the  party  moving  for  the  new  trial  is  entitled  to  the  benefit 
of  the  order  granting  one. 

Original  Applieaiion  for  Mandamus. 
Claypooly  Cushman  &  Cuahmauy  for  relator. 

The  opinion  of  the  court  was  delivered  by 

Dttnbak,  J. — This  is  an  application  for  a  writ  of  man- 
damus to  compel  the  superior  court  of  Pierce  county  to  di- 
rect and  cause  to  be  entered  in  the  journal  of  said  court  a 
personal  judgment  in  favor  of  relator  against  the  defend- 
ant Parker  in  the  case  of  Holgate  v.  Parker^  et  al.,  upon 
a  verdict  heretofore  rendered  in  that  case.  The  applica- 
tion and  the  record  show  that  the  relator  was  plaintiff  in 
an  action  against  defendants  Parker  and  Kirby,  in  which 
addon  a  judgment  was  obtained  in  favor  of  the  plaintiff  for 
1(500.  Subsequently  a  motion  was  made  for  the  vacation 
of  the  verdict  and  the  granting  of  a  new  trial,  which  mo- 
tion was  sustained  by  the  court,  and  a  new  trial  ordered. 
The  burden  of  the  relator's  complaint  is  that  the  notice 
that  the  motion  for  a  new  trial  would  be  made  was  given 
by  defendant  Kirby  alone,  and  that  inasmuch  as  defendant 
Parker  did  not  join  in  said  motion  the  setting  aside  of  the 
verdict  and  the  granting  of  the  motion  for  a  new  trial  did 
not  affect  him,  and  that  he  is  now  entitled  to  have  judg- 
ment on  the  verdict  entered  against  him.  The  complete 
record  in  this  case  was  before  this  court  on  appeal  taken 
by  the  relator  from  the  action  of  the  court  in  sustaining 
the  motion  to  set  aside  the  verdict  and  grant  a  new  trial  in 
this  case.     And  from  the  whole  record  we  are  inclined  to 


116  STATE,  EX  REL.  HOLGATE  v.  SUPERIOR  COURT. 

Opinion  of  the  Gonrt — Dunbab,  J.  [19  Wash. 

the  opinion  that  the  motion  for  vacation  and  for  a  new 
trial  was  treated  by  all  the  parties  and  by  the  court  as  a 
motion  by  the  defendants  and  not  by  one  defendant  alone. 
And  we  have  uniformly  held  that  we  would  determine  a 
case  here  on  the  theory  on  which  it  was  tried  below.  These 
defendants  were  represented  by  the  same  counsel,  and 
while  the  notice  of  intention  to  make  a  motion  for  a  new 
trial  relates  that  the  motion  will  be  made  by  defendant 
Kirby,  it  does  not  indicate  that  the  motion  will  be  made  in 
his  interest  alone,  but  that  the  motion  will  be  made  to  va- 
cate and  set  aside  the  verdict  rendered  in  the  cause,  and 
the  motion  itseK  does  not  indicate  by  which  defendant  it 
was  made,  either  in  the  motion  or  by  the  signing  of  the 
same,  for  it  is  simply  signed  ''Muny  &  Carroll,  Attorneys 
for  Defendant,"  and  it  was  the  evident  intention  of  the 
court  to  vacate  this  verdict  and  grant  the  motion  for  a  new 
trial  in  favor  of  both  of  the  defendants,  for  after  reciting 
the  incidents  of  the  case,  viz.,  that  the  verdict  had  been 
received  in  open  court  without  notifying  the  counsel  for 
either  party,  the  court  concludes 

"that  it  was  error  prejudicial  to  the  defendants  to  receive 
in  the  absence  of  defendants'  counsel  such  verdict  at  said 
time,  .  .  .  for  the  reason  that  it  deprived  said  counsel 
for  defendants  of  the  opportunity  to  poll  said  jury,  and 
that  defendants  and  their  counsel  did  not  waive  their  right 
to  poll  said  jury  by  being  absent  at  the  time  said  verdict 
was  received,  and  said  jury  discharged.  That  the  recep- 
tion without  agreement  and  without  notice  of  said  verdict 
subsequent  to  the  adjournment  and  prior  to  the  re-conven- 
ing of  said  court  for  regular  business  constituted  an  irregu- 
larity in  the  proceedings  of  the  court  and  entitled  the  de- 
fendants to  a  new  trial." 

And  it  was  urged  by  the  relator  in  his  brief  on  appeal, 
that  the  court  acted  on  the  theory  that  it  did  not  have  the 
power  to  receive  the  verdict  under  the  circumstances  under 
which  it  was  received;    if  this  were  true,  the  court  could 
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eet  aside  the  verdict  on  its  own  motion.  But  even  if  techni- 
cally the  vacation  of  this  verdict  and  the  granting  of  a  new 
trial  was  not  asked  for  by,  or  in  the  interest  of,  defendant 
Parker,  we  think  the  relator  is  estopped  from  raising  that 
question  now.  As  we  have  before  stated,  an  appeal  was 
taken  by  the  relator  to  this  court  from  the  judgment  of  the 
superior  court  in  granting  this  motion  for  a  new  trial,  and 
the  trial  court  was  sustained  by  this  court  in  that  case,  and 
the  question  which  is  now  urged  by  the  relator  should  have 
been  urged  in  that  case.  Both  Parker  and  Kirby  were 
made  respondents  in  that  case,  the  notice  of  appeal  was 
given  to  them,  and  the  bond  was  executed  in  their  favor. 
They  both  appeared  here  by  attorneys  and  resisted  the  ap- 
peal, and  if  the  order  of  the  court  did  not  apply  to  Parker 
that  matter  should  have  been  presented  to  this  court  on 
the  appeal,  and  if  the  law  is  as  claimed  by  the  relator,  the 
judgment  would  have  been  modified  to  that  extent.  The 
notice  of  appeal  was  given  to  both  Eirby  and  Parker,  and 
the  substantial  part  of  it  is  as  follows: 

"  You  and  each  of  you  are  hereby  notified  that  the  plain- 
tiff in  the  above  entitled  action  hereby  appeals  to  the  su- 
preme court  of  the  state  of  Washington  from  the  order  and 
decision  of  the  said  superior  court  in  the  said  action  made 
and  entered  of  record  on  or  about  the  18th  day  of  May, 
1897,  wherein  and  whereby  it  was  considered,  ordered  and 
adjudged  by  the  court  that  the  motion  of  defendants  for  a 
new  trial  should  be  and  was  allowed." 

It  was  evidently  the  understanding  then  of  the  appel- 
lant, who  is  now  the  relator,that  the  judgment  applied  to 
both  of  the  defendants.  The  whole  record  and  all  the  or- 
ders and  notices  given  by  and  to  the  appellant  show  this 
conclusively.  It  has  often  been  held  by  this  court  that  an 
appeal  cannot  be  taken  piecemeal.  It  would  amount  to 
this  and  something  more  to  allow  a  question  which  had  been 
or  could  have  been  adjudicated  upon  an  appeal  which  has 
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already  been  submitted  to  this  court  to  be  raised  now  by  an 
application  for  mandamus.    The  writ  will  be  denied. 

Scott,  C.  J.,  and  Anbebs,  Gobdon  and  Beavis,  JJ., 
concur. 


[No,  2874.    Decided  March  18, 1K98.J 

Thb  State  of  Washington,  an  the  BeUUion  of  J.  E. 
Sligh,  V.  Superior  Court  op  Mason  County,  Hon. 
Charles  W.  Hododon,  Jvdge. 

WBIT  OP  PBOHDMnON  —  TO  flUPiCBIOB  OOUKT— WHEN  UBS. 

A  writ  of  iMroMbltion  will  not  lie  to  restrain  the  superior  court 
from  canceling  and  vacating  a  notice  of  H$  pendens,  which  had 
been  filed  by  an  appellant  after  taking  an  appeal  from  the  judg- 
ment of  said  court,  since  the  action  of  the  court  in  such  matter 
is  reyiewable  upon  appeal. 

Original  Application  for  Prohibition. 

J.  E,  Slighj  for  relator. 

Bates  &  Murray^  and  John  A.  Parherj  for  respondent 

Per  Curiam. — ^This  is  an  application  for  a  writ  to  pro- 
hil^t  the  lower  court  from  setting  aside  a  lis  pendens  baaed 
upon  the  following  facts:  The  appellant  brought  an  ac- 
tion to  subject  certain  property  belonging  to  the  Shelton 
and  Southwestern  Railway  Company,  then  in  the  hands  of 
a  receiver,  to  the  payment  of  a  judgment  obtained  by  him 
against  the  company  prior  to  the  appcontment  of  the  re- 
ceiver, and  said  action  was  dismissed,  whereupon  he  took 
an  appeal  to  this  court,  and  after  taking  said  appeal  filed  a 
notice  of  lis  pendens  vrith  the  county  auditor.  An  appli- 
cation was  made  to  the  court  in  said  cause  to  cancel  and 
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vacate  said  lis  pendens^  which  it  appears  the  court  will 
grant  unless  restrained  by  this  court,  and  will  further  pro- 
ceed to  sell  the  property  in  the  hands  of  the  receiver.  With- 
out passing  upon  the  effect  of  the  lis  pendens  in  any  way 
or  the  effect  of  an  order  vacating  it,  we  do  not  think  the 
facts  shown  are  sufficient  to  warrant  the  issuance  of  the 
writ  No  supersedeas  bond  was  given  upon  the  appeal.  It 
is  contended  by  the  petitioner  that  such  a  bond  would  not 
have  protected  him  in  this  matter,  or  at  all,  except  to  pre- 
vent a  mere  collection  of  the  costs  of  suit,  but,  however 
this  may  be,  §  6500,  Bal.  Code  (Laws  1898,  p.  119,  §  1), 
provides  that  an  appeal  from  a  final  judgment  may  bring 
up  for  review  any  order  made  in  the  action  either  before 
or  after  the  judgment,  etc,  and  the  action  of  the  court  in 
the  matter  of  the  lis  pendens  can  be  reviewed  on  said  ap- 
peal. If  the  same  could  not  be  presented  in  said  appeal, 
a  separate  appeal  could  be  taken  from  an  order  setting 
aside  the  lis  pendens^  and  in  either  event  a  supersedeas 
bend  could  be  given  in  the  usual  manner  by  applying  to 
the  court  to  fix  the  amount,  and  the  rights  of  the  petitioner 
protected.  We  are  not  satisfied  that  the  court  had  no  juris- 
diction to  entertain  the  subsequent  proceeding,  under  the 
facts  shown  here. 
Writ  denied. 
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The  State  of  Washington,  on  the  Relation  of  George 
JET.  Dunn,  Appellant,  v.  A.  B.  Dorsey,  as  Treasurer 
of  Clallam  County,  Respondent. 

CONSTrriTTIONAL  LAW  «- OBLIGATION  OF  CONTRACTB  —  PATMBKT  OP  WAB- 

SANT8  ILLEGALLY   IBBUBD. 

The  statute  (Laws  1897,  p.  411,  9  135;  Bal.  Code,  §  2435),  pro- 
viding that  illegal  school  warrants  whioih  had  been  validated  by 
a  vote  of  the  school  district  should  be  paid,  in  case  they  had  not 
been  taken  up  by  the  issuance  of  funding  bonds,  only  by  a  spe- 
cial tax  levied  for  the  purpose  from  year  to  year,  and  that  the 
current  revenues  arising  from  the  general  school  tax  and  fines 
should  be  applied  exclusively  to  current  expenses,  is  in  no  sense 
void  as  impairing  the  obligation  of  contracts. 

Appeal  from  Superior  Court,  Clallam  County. — Hon. 
James  G.  MoClinton,  Judge.    Reversed. 

James  Stewart,  for  appellant. 
George  C.  Hatchy  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

SooTT,  C.  J. — This  is  a  proceeding  in  mandamus  to  com- 
pel payment  of  a  warrant  held  by  the  relator  issued  by 
school  district  No.  7  of  said  county.  Payment  was  resist- 
ed on  the  ground  that  there  were  prior  warrants  first  enti- 
tled to  be  paid  more  than  sufficient  to  exhaust  the  funds. 
Il  appears  that  these  prior  warrants  were  originally  inval- 
id, as  issued  in  excess  of  the  limit  without  an  authoriza- 
tion of  the  voters  of  the  district,  no  election  having  been 
held  for  such  purpose.  But  prior  to  the  issuance  of  the 
warrant  here  in  question  they  were  validated  imder  the 
provisions  of  the  act,  Laws  1897,  p.  856,  §§  128  to  135  in- 
clusive (Bal.  Code,  §§  2398-2405).     The  directors  under- 
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took  to  issue  bonds  under  §§  132  and  134,  but  were  unable 
to  sell  them  and  only  succeeded  in  exchanging  them  for 
warrants  to  the  extent  of  $1,000,  whereby  a  large  amount 
of  said  warrants  are  still  outstanding.  These  matters  are 
all  conceded,  and  the  contention  is  on  the  part  of  the  re- 
spondent that  the  holders  of  such  warrants  are  not  com- 
pelled to  surrender  them  for  the  bonds  as  provided  in  §  134, 
but  that  their  validation  relates  back  to  the  time  of  tiieir 
issuance,  and  that  they  are  entitled  to  payment  from 
moneys  otherwise  generally  accruing  to  the  district  before 
any  part  of  it  can  be  applied  in  payment  of  current  ex- 
penses as  provided  in  §  135,  and  that  this  section  is  to  that 
extent  unconstitutional,  and  this  is  the  sole  question  pre- 
sented. The  lower  court  sustained  the  respondent  and  this 
appeal  was  taken.  It  is  contended  that  the  provisions  of 
§  135  relating  to  their  payment  impairs  the  obligation  of 
the  contracts.  But  we  cannot  adopt  fhat  view.  It  is  con- 
ceded that  these  prior  warrants,  issued  in  excess  of  one  and 
one-half  per  cent,  of  the  taxable  property  of  the  district 
without  being  authorized  by  a  vote,  were  invalid  and  cre- 
ated no  liability  against  the  district,  and  we  adopt  that 
concession  for  the  purposes  of  this  case.  The  election  val- 
idating them  was  held  under  the  act  aforesaid,  and  that 
act  provided  and  limited  the  remedy.  If  the  bonds  were 
not  sold  nor  the  warrants  exchanged  for  them  that  section 
provides  for  a  special  tax  levy  from  year  to  year  to  pay 
them,  and  no  sufficient  reason  has  been  presented  to  us  for 
holding  it  invalid.  The  case  of  Williams  v,  Shoudyy  12 
Wash.  362  (41  Pac.  169),  related  to  a  different  act,  and 
the  principle  there  decided  is  not  decisive  of  this  case.  The 
district  here  could  have  refused  to  validate  the  warrants  at 
all  and  it  is  fair  to  assume  would  have  done  so,  if  by  validat- 
ing them  it  would  have  been  deprived  of  using  any  of  its 
general  moneys  for  current  expenses  for  a  long  time.  The 
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obligation  of  no  contract  has  been  impaired  in  any  sense 
in  confining  their  payment  to  the  way  specified  in  the  act, 
and  if  the  act  does  not  govern  in  such  particulars  it  should 
be  held  that  there  has  been  no  validation  at  all.  But  we 
are  of  the  opinion  that  the  act  is  a  valid  one. 

Reversed  and  remanded,  with  instructions  to  issue  the 
peremptory  writ. 

ADDERS  and  Reavis,  JJ.,  concur. 


[No.  2S80.    Decided  March  10,  1S88.] 

The  Spokane  and  Eastern  Trust  Company,  v.   C. 
W.  Youno,  08  Treaturer  of  the  State  of  Wathington. 

INTSBBBT  ON  8TATB  WABBANTB  —  BATB. 

Under  fi  8  of  the  act  of  March  20, 1895  (Laws  1895,  p.  349;  BaL 
Code,  1 3670),  proTlding  that  all  state  warrants  shaU  draw  in- 
terest at  a  rate  not  greater  than  eight  per  centum  per  annum,  un- 
less a  less  rate  be  specified  therein,  the  state  treasurer  must  pay 
eight  per  centum  on  state  warrants  issued  subsequent  to  the  pas- 
sage of  the  act,  and  which  contain  no  provision  as  to  the  rate  of 
interest,  although  another  section  of  the  same  act  provides  that 
the  legal  rate  shall  be  seren  per  cent  as  to  private  contracts,  where 
no  difCerent  rate  is  agreed  to  in  writing. 

Original  Application  for  Mandamus. 

Alex.  M.  Winston f  and  Miles  Poindextery  for  plaintiff. 

Thomas  M.  VancSy  Assistant  Attorney  General,  for  re- 
spondent. 

Haight  &  Owings^  as  amici  curiae. 

Per  Curiam. — The  relator  is  the  owner  of  a  state  war- 
rant issued  subsequently  to  the  taking  effect  of  the  act, 
Laws  1895,  p.  349  (Bal.  Code,  §§  8668-8672).    Ko  rate 
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of  interest  is  specified  in  such  warrants.  This  one  is  in- 
cluded in  a  late  call  for  payment  and  the  treasurer  refuses 
to  pay  more  than  seven  per  cent,  interest  thereon,  and  the 
sole  question  presented  is  whether  it  bears  interest  at  that 
ntte  or  at  eight  per  cent,  per  annum.  Section  1  provides 
a  rate  of  seven  per  cent,  as  to  private  parties  when  no  dif- 
ferent rate  is  contracted  for.    Section  3  is  as  follows: 

"  All  state,  county,  city,  town  and  school  warrants,  and 
all  warrants  or  other  evidences  of  indebtedness  drawn  up- 
on or  payable  from  any  public  funds,  shall  bear  interest  at 
a  rate  not  greater  than  eight  per  centum  per  annum,  unless 
a  lev  rate  be  specified  therein." 


One  contention  is  that  this  section  is  so  ambiguous  and 
conflicting  that  it  would  be  inoperative  as  providing  for  a 
rate  of  eight  per  cent,  where  no  rate  is  specified  in  the  in- 
strmnent,  and  that  it  must  be  ignored,  and  there  is  also 
some  contention  as  to  what  it  does  mean.  By  consent  of 
parties  a  brief  has  been  filed  by  local  counsel  which  sup- 
ports the  contention  of  the  relator.  It  purports  to  set  up 
the  facts  relating  to  the  history  of  the  bill  while  it  was 
pending  in  the  l^islature,  it  being  stated  that  they  were 
matters  which  the  plaintiff's  counsel  herein,  who  reside  at 
a  distance,  could  not  well  know.  It  is  alleged  that  §  8  of 
the  bill  originally  provided  a  rate  of  seven  per  cent.,  but 
that  the  words  **the  rate  of  seven"  which  immediately  pre- 
ceded "per  centum"  were  stricken,  and  the  words,  "a  rate 
not  greater  than  eight,"  substituted,  and  that  this  was  one 
of  those  hurried  amendments  adopted  at  the  very  last  of 
the  session,  and  the  language  was  not  otherwise  remodeled 
to  make  it  conform  to  the  amendment.  While  this  might 
have  a  bearing  as  showing  an  intention  to  provide  a  rate 
of  eight  per  cent,  where  no  other  was  specified,  and  which 
might  be  conclusive  as  to  state  warrants,  there  being  no 
power  in  any  officer  or  board  to  fix  a  lesser  rate,  we  would 
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not  in  any  event  be  disposed  to  give  it  a  controlling  effect. 
Only  in  very  exceptional  cases,  at  most,  should  resort  be 
had  to  matters  outside  the  official  publication  of  the  laws 
as  passed,  to  determine  the  construction  to  be  given  them. 
It  is  further  shown,  however,  that  soon  after  the  act  was 
passed,  the  attorney  general  was  called  upon  by  the  state 
treasurer  to  construe  it  in  this  particular,  and  he  rendered 
an  opinion  holding  that  the  rate  as  to  state  warrants  was 
fixed  by  the  act  at  eight  per  cent  While,  of  course^  this 
confitruction  by  the  executive  branch  of  the  government  is 
not  controlling,  it  is  entitled  to  considerable  weight  in  de- 
termining the  intention  of  the  legislature  in  the  premises, 
in  view  of  the  fact  that  it  was  generally  understood  there- 
after that  such  warrants  bore  eight  per  cent.,  the  same  as 
formerly,  and  there  has  been  a  session  of  the  legislature 
since  then  and  no  change  made.  But  aside  from  all  this, 
unless  §  3  provides  a  rate  of  eight  per  cent,  on  state  war^ 
rants  it  is  meaningless  in  that  particular,  and  the  act  should 
be  construed  to  give  effect  to  each  part.  The  intention 
clearly  was  to  provide  a  rate  of  eight  per  cent,  upon  state 
and  municipal  warrants  where  a  lower  rate  was  not  speci- 
fied therein.  The  fact  that  there  was  no  officer  or  board 
empowered  to  fix  a  leas  rate  from  time  to  time,  or  at  all, 
as  to  state  warrants,  which  could  be  done  by  a  city  council 
or  municipal  board  in  the  case  of  municipal  warrants,  may 
have  been  overlooked.  But  this  could  not  alter  the  effect 
of  the  plain  provision  otherwise,  and  consequently  as  to 
state  warrants  the  act  fixed  or  continued  the  former  rate 
of  eight  per  cent.,  and  the  writ  should  issue. 
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S.  C.  MuNsoN,  Appellant,  v.  Exchange  National  Bank, 

Respondent 

AKCILLABY  ADMINISTBATION  —  NBCK88ITT  FOB — A8BIONMBNT  OF  PROM- 

I880BT  MOTB  —  BIOHT8  OF  A88IONBB. 

An  assignee  of  an  administrator  appointed  in  one  state  may 
bring  an  action  in  another  without  administration  being  first  had 
in  the  latter  state. 

Under  the  rule  that  the  assignment  of  a  chose  in  action  passes 
the  whole  interest  of  the  assignor  therein,  including  every  reme- 
dy and  security  available  by  the  assignor  as  incident  thereto, 
although  not  specially  named  in  the  instrument  of  assignment, 
the  assignment  of  a  promissory  note  by  an  administrator  would 
pass  to  the  assignee  a  right  of  action  for  damages,  which  had 
accrued  during  the  lifetime  of  the  decedent  by  reason  of  the  negli- 
gence of  a  bank,  to  which  the  note  had  been  delivered  for  collec- 
tion, in  failing  to  notify  the  indorsers  of  its  non-payment  at  ma- 
turity. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Wk.  E.  KioHABDSONy  Judgo.    Beveised. 

Samuel  R.  Stem,  for  appellant. 

C.  S.  Voorhees  (Jones  &  Voorhees,  of  counsel),  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^This  action  was  brought  to  recover  upon 
substantially  the  following  state  of  facts.  One  Bundel  ex- 
ecuted a  note  to  one  Boss,  who  thereafter  indorsed  it  to 
one  Harrington,  and  Harrington  indorsed  it  to  one  Eliza- 
beth Flint  Prior  to  the  maturity  of  the  note  said  Flint 
sent  it  to  the  defendant  for  collection,  and  the  defendant 
undertook  to  collect  it  according  to  the  law  and  custom; 
but  it  is  alleged  that  the  defendant  negligently  failed  to 
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notify  the  indoreers  of  said  note  of  its  non-payment  at 
maturity,  and  failed  to  protest  the  same,  by  reason  whereof 
the  indorsers  were  released  from  liability.  It  is  further 
alleged  that  Ross  was  solvent,  but  that  Rundel  and  Har- 
rington were  insolvent.  After  the  maturity  of  the  note 
said  Elizabeth  Flint  died  at  her  place  of  residence,  which 
was  in  Boston,  Massachusetts,  and  it  is  alleged  that  one 
Angie  Shepard  was  appointed  administratrix  of  her  estate 
by  the  probate  court  of  Suffolk  county  in  said  state,  and 
that  she  duly  assigned  and  transferred  the  note  to  the  plain- 
tiff, together  with  all  right,  title  and  interest  of  the  estate 
therein  and  all  causes  of  action  or  rights  whatsoever  grow- 
ing out  of  the  same,  and  particularly  the  cause  of  action 
against  the  defendant  for  its  failure  to  present  the  note 
i  a<)  aforesaid.  The  defendant  answered,  but  when  the  cause 
was  called  for  trial  a  motion  was  made  to  dismiss  it  on  the 
ground  that  the  facts  stated  were  not  sufficient  to  base  an 
action  upon,  the  particular  point  being  that  an  assignee  of 
a  foreign  administratrix  could  not  sue  in  this  state  without 
administration  being  first  had  here,  and  the  motion  was 
granted,  whereupon  the  plaintiff  appealed. 

There  is  no  question  of  a  conflict  of  jurisdiction  nor  does 
it  appear  that  the  deceased  had  any  property  in  this  state, 
or  owed  any  debts  here,  and  we  are  of  the  opinion  that  un- 
der the  decided  weight  of  authority  the  court  erred  in  dis- 
missing the  action.  Our  statutes  permit  an  assignee  to 
si'.e  in  his  own  name.  It  is  practically  conceded  by  the  re- 
spondent that  a  direct  action  upon  the  note  might  have  been 
maintained  by  the  assignee,  but  that  the  same  rule  does 
not  follow  with  reference  to  this  action.  Under  the  general 
rule,  by  an  assignment  of  a  chose  in  action  the  whole  in- 
terest of  the  assignor  therein  passes  with  it,  including  every 
remedy  and  security  available  by  the  assignor  as  incident 
thereto,  although  not  specially  named  in  the  instrument 
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of  assignment.  2  Am.  &  Eng.  £nc.  Law  (2(1  ed.),  p.  1084. 
It  is  alleged  here  that  this  particular  cause  of  action  was 
expressly  included  in  the  assignment,  but  we  think  it 
would  have  passed  with  a  general  assignment  of  the  note. 
The  rule  that  an  assignee  of  an  administrator  appointed 
in  one  state  may  bring  an  action  in  another  is  so  generally 
settled  and  recognized  that  it  is  needless  to  cite  many  au- 
thorities. See  Petersen  v.  Chemical  Bank,  32  N.  Y.  21 
(88  Am.  Dec.  298);  3  Williams,  Executors,  476;  Camp- 
Mi  V.  Brown,  64  Iowa,  425  (52  Am.  Eep.  446,  20  K  W. 
745);  Machay  v.  St.  Mary's  Church,  15  R.  I.  121  (2  Am. 
St.  Rep.  881,  23  AtL  108);  In  re  Waite,  99  N.  Y.  433 
(2  N.  E.  440);  1  Woemer,  American  Law  of  Administra- 
tion, §  162. 

Reversed  and  remanded  for  a  new  trial. 

Du^BAB,  Andees,  Gordon  and  Reavis,  JJ.,  concur. 


[No.  2880.    Decided  March  21 ,  1808.] 

H.   C.  Blair,  Respondent,  v.  John  R.  Cassin,  Appel- 
lant 

APPSAL — DAMAGES  —  ACTION  ON  BOND. 

Where  li  cannot  be  determined  from  the  record  what  amount 
of  damages  respondent  is  entitled  to  recover  for  the  detention  of 
property  pending  an  appeal,  held  by  appellant  by  virtue  of  a  super- 
sedeas bond»  no  damages  will  be  allowed  in  giving  judgment 
against  appellant,  but  the  respondent  wUl  be  left  to  an  action  upon 
the  bond. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
TTm.  E.  Richardson,  Judge.    Appeal  dismissed. 

Blake  &  Post,  for  respondent. 
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Per  Curiam. — ^Respondent  moves  to  affinn  the  judg- 
ment herein  and  for  damages  because  of  the  failure  of  the 
appellant  to  prosecute  his  appeal  within  the  time  provided 
by  statute.  The  motion  to  affinn  must  be  granted,  there 
having  been  no  cause  shown  for  the  failure  to  comply  with 
the  statute  in  filing  briefs  and  sending  up  the  transcript. 
But  it  appears  that  by  the  judgment  in  the  lower  court  the 
appellant  was  ordered  to  surrender  the  possession  of  cer- 
tain real  estate  and  that  in  appealing  therefrom  he  gave  a 
supersedeas  bond,  but,  as  we  cannot  determine  from  the 
record  what  amount  of  damages  should  be  recovered  for 
the  detention  of  the  property  pending  the  appeal,  none  can 
be  allowed  in  the  disposition  of  this  motion,  but  the  plain- 
tiff will  be  left  to  an  action  upon  the  bond.  Northwestern 
&  P.  H.  Bank  v.  Griffitts,  18  Wash.  69  (50  Pac.  691). 


[No.  2888.    Decided  March  23, 1808.] 

The  State  of  Washington,  on  the  Relation  of  John 
M.  BoyUf  V.  Superior  Court  op  Pierce  County. 

PROHIBITION  TO  RUPBBIOR  OOUBT  —  VACATION  OF  JUDOMBNT  —  PRO- 

CEDURB. 

Prohibition  will  lie  to  restrain  a  court  from  vacating  its  own 
judgment  on  the  ground  of  irregularity  in  that  there  is  no  proof  of 
service  of  summons  upon  defendants  of  record,  when  the  judgment 
itself  contains  a  recital  of  due  service  and  there  is  no  showing  in 
support  of  the  motion  to  vacate  that  process  had  not  in  fact  been 
served. 

A  court  has  no  authority  to  vacate  its  judgment  on  motion 
made  therefor  years  after  Its  rendition,  but  the  defendant  must 
proceed  by  an  action  in  equity  to  set  aside  the  judgment  (Anders, 
J.,  dissents.) 

Original  Application  for  Prohibition. 
A.  R.  TitloWy  for  relator: 
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Prohibition  will  be  granted  against  an  inferior  court  by 
the  supreme  court,  where  the  inferior  court  is  attempting 
to  act  to  the  injury  of  the  party  from  the  want  of  juris- 
diction or  in  excess  of  its  jurisdiction,  and  where  there  is 
nc  adequate  remedy  for  the  complaining  party.  State  ex 
rel.  Bochford  v.  Superior  Court,  4  Wash.  36;  State  ex 
reh  Cummings  v.  Superior  Court,  5  Wash.  519;  North 
Yakima  v.  Superior  Court,  4  Wash.  655;  State  ex  rel. 
Schloss  V.  Superior  Court,  3  Wash.  701;  State  ex  rel. 
Machinery  Co.  v.  Superior  Court,  7  Wash.  80;  State  ex 
rel.  Dodge  v.  Langhome,  12  Wash.  588. 

Though  the  recital  in  a  judgment  that  defendant  was 
duly  summoned  is,  in  the  absence  of  the  affidavit  of  service, 
only  prima  facie  evidence  of  that  fact,  yet,  when  the  judg- 
ment is  directly  attacked  it  must  be  repudiated  before  the 
judgment  will  be  set  aside.  Whitney  v.  Daggett,  41  Pac. 
471.  The  court  has  jurisdiction  to  enter  the  judgment  even 
though  at  the  time  summons  with  proof  of  service  had  not 
been  filed  with  the  clerk.  Hibernian  S.  &  L.  Soc.  v. 
Matthai,  48  Pac.  370,  and  cases  therein  cited.  A  judg- 
ment reciting  that  the  defendants  were  duly  and  regularly 
served  and  cited  to  appear,  and  that  they  made  default,  is 
an  adjudication  upon  those  points  as  conclusive  upon  all 
parties  as  any  other  fact  at  issue.  Kizer  v.  Caufield,  17 
Wash.  417.  Every  fact  not  negatived  by  the  record  will 
be  presumed  in  aid  of  the  judgment,  and  it  will  only  be 
held  void  when  it  affirmatively  appears  from  the  record 
that  the  court  had  no  jurisdiction  to  render  it.  Munch  v. 
McLaren,  9  Wash.  676.  The  decree  reciting  that  the  sum- 
mons and  complaint  had  been  duly  served,  will  not  be  con- 
tradicted by  the  presence  in  the  record  (as  in  this  case)  of 
a  summons  without  a  return  of  service.  Rogers  v.  MiUer, 
13  Wash.  86  (52  Am.  St.  Rep.  20);  Christofferson  v.  Pfenr 
nig,  16  Wash.  491. 

9—19  WASH. 
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Stiles  &  Harvey f  for  respondent: 

A  superior  court  in  this  state  has  the  power,  on  motion, 
to  set  aside  a  default  judgment  theretofore  entered  by  it,  if 
that  judgment  is  on  its  face,  or  on  the  face  of  the  judgment 
roll,  void  for  want  of  service  of  the  summons  on  the  de- 
fendants. Freeman,  Judgments  (3d  ed.),  §  98;  Harris 
f.  Hardeman,  14  How.  (14  Law.  ed.)  334;  HaUett  v, 
EighterSy  13  How.  Pr.  43;  People  v.  Harrison,  24  Pac. 
311;  Reinhart  v.  Lugo,  24  Pac.  1089  (21  Am.  St.  Eep. 
52);  McKinlay  v.  Tuttle,  42  Cal.  571;  People  v.  Chreene, 
74  Cal.  400  (5  Am.  St.  Eep.  448) ;  People  v.  Pearson,  76 
Cal.  400;  In  re  City  of  Buif ah,  Id's.  Y.  862.  The  power 
of  a  court  to  vacate  a  void  judgment  does  not  expire  by 
lapse  of  time.  6  Enc.  PI.  &  Pr.  193,  and  note  3.  The 
proof  of  service  is  a  part  of  the  record  and  will,  if 
insufficient,  overcome  recitals  in  the  judgment.  HaUett  v. 
Eighters,  13  How.  Pr.  43;  Laney  v.  Oarbee,  105  Mo.  855 
(24  Am.  St.  Eep.  391);  Clark  v.  Thompson,  47  HI.  25 
(95  Am.  Dec.  457);  SenichJca  v.  Lowe,  74  HI.  274;  Har- 
ris V.  Hardeman,  14  How.  (14  Law.  ed.)  334. 

A  void  judCTient  may  be  i^ored  at  any  time  the  plain- 
tiff  undertakefto  assert  any  ^hts  thereunder;  or  it  niay 
be  appealed  from;  or  a  motion  will  lie  at  anytime,  on  be- 
half of  the  defendant,  to  vacate  it  and  set  it  aside.  12  Am. 
&  Eng.  Enc.  Law,  pp.  1470,  307;  Foreman  v.  Carter,  9 
Kan.  674;  Hervey  v.  Edmunds,  68  N.  C.  248;  Hotvard 
V.  Oalhway,  60  Cal.  10;  Lyhans  v.  Cunningham,  66  CaL 
42;  Bussell  v.  Grant,  122  Mo.  161  (43  Am.  St  Eep.  668); 
Hawkins  v.  Hawkins^  AdmW,  28  Lid.  66;  Weis  v.  Schoer- 
ner,  58  Wis.  72;  Ferguson  v.  Crawford,  70  N.  T.  263 
(26  Am.  Rep.  589). 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^This  is  an  application  for  a  writ  to  pro- 
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hibit  the  respondent  from  vacating  a  judgment  rendered  in 
January,  1894,  in  favor  of  the  Tacoma  National  Bank,  as 
plaintiff,  against  Otis  Sprague  and  Mave  H.  Sprague,  hus- 
band and  wife,  defendants,  the  relator  being  now  the  owner 
of  the  judgment.  The  judgment  contained  a  recital  that 
€P.eh  of  the  defendants  *Vas  duly  served  with  a  copy  of  the 
summons  and  complaint"  and  that  each  of  them  had  failed 
t<»  appear  within  the  time  prescribed.  On  the  25th  day  of 
February  last  the  defendants  appeared  specially  and  moved 
to  vacate  the  judgment,  serving  notice  of  the  motion  on 
the  relator  and  the  attorney  of  record  of  the  plaintiff.  The 
motion  to  vacate  was  on  the  ground  that  there  was  no  proof 
of  the  service  of  the  process.  There  was  no  allegation  nor 
showing  that  the  process  had  not  in  fact  been  served.  There 
was  a  document  on  file  in  the  form  of  an  affidavit  showing 
personal  service  of  the  process  upon  each  of  the  defendants. 
The  same  was  not  sworn  to,  and  the  contention  of  the  re- 
spondent is  that  it  must  be  presumed  that  this  was  the  only 
proof  of  service  made,  and,  it  not  being  sworn  to,  that  the 
judgment  was  void.  We  think  under  the  holdings  of  this 
court  in  Rogers  v.  Miller^  13  Wash.  82  (42  Pac.  525); 
Christoiferson  v.  Pfennig,  16  Wash.  491  (48  Pac.  264),  and 
Eizer  v.  Caufield,  17  Wash.  417  (49  Pac.  1064),  the  pre- 
sumption must  be  that  there  was  a  valid  service.  This  docu- 
ment might  in  fact  have  been  sworn  to  in  open  court  before 
the  judge  at  the  time  the  judgment  was  taken.  Although 
it  was  irregular  not  to  have  proof  of  service  appear  of  re- 
cord, this  would  not  affect  the  jurisdiction  of  the  court  to 
render  judgment.  Furthermore,  we  do  not  think  the  court 
would  have  any  authority  years  after  the  rendition  of  this 
judgment  to  vacate  it  upon  a  mere  motion  like  the  present 
one.  The  plaintiff,  or  its  successor  in  interest,  was  not  be- 
fore the  court  for  any  such  purpose  and  could  only  be 
brought  in  after  this  lapse  of  time  by  the  service  of  pro- 
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cess.  A  bill  in  equity^  or  perhaps  a  petition^  would  lie  to 
set  aside  the  judgment,  but  in  such^case  the  plaintiff  or  the 
party  in  interest  would  have  to  be  legally  brought  in  by 
service  of  process,  and  just  cause  for  setting  aside  the  judg- 
ment would  have  to  be  shown;  for  instance,  that  the  pro- 
cess in  fact  had  not  been  served,  and  this  alone  might  not 
be  sufficient,  for  a  party  is  bound  to  proceed  with  reason- 
able diligence.  It  is  also  alleged  in  this  case  that  the  de- 
fendants have  recognized  the  judgment  by  making  several 
payments  upon  it  We  think  a  good  cause  is  shown  for 
the  issuance  of  the  writ  State  ex  reh  Nolte  v.  Superior 
Court,  15  Wash.  500  (46  Pac.  1081);  State  ex  ret  Dodge 
V,  LangJiome,  12  Wash.  588  (41  Pac.  917). 
Writ  granted. 

Gordon  and  Reavis,  JJ.,  concur. 

Andebs,  J. — I  think  the  judgment  sought  to  be  set 
aside  in  this  case  was  not  void,  for  the  reason  that  the  re- 
cital therein*  that  the  defendants  were  duly  served  with  a 
copy  of  the  complaint  and  summons,  is  not  contradicted  by 
anything  appearing  to  the  contrary  in  the  record.  In  such 
cases  the  recital  is  itself  an  adjudication  of  the  fact  recited. 
But  I  am  of  the  opinion  that  a  void  judgment  may  be  set 
aside  at  any  time  on  motion;  and  I  therefore  concur  in  the 
result. 
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[No.  2810.    Decided  March  24«  1888.]  I  iflTl^i 

D.  R.  Noble  et  ux.^  RespandentSf  v.  City  of  Seattle,     i9  iS 

Appellant.  »^ 


DBATH  BT  WBONOPOL  ACT — PABTIX8— 0ON8TBUCTION  OF  TEBM  "  HSZIUI." 

Under  Code  Proc.,.|  138  (Bal.  Code,  8  4828),  giving  a  right  of 
action  to  heirs  of  any  person  whose  death  is  caused  by  the  wrong* 
fol  act  or  neglect  of  another,  the  term  "heirs"  must  be  restricted 
to  the  widow  and  children  of  deceased,  and  does  not  include  par- 
ents or  collateral  relatives,  in  view  of  the  facts  that  another  pro- 
Tlsion  of  the  same  section  confines  the  right  of  recovery  to  "the 
widow  or  widow  and  her  children,  or  child  or  children,  if  no 
widow;"  that  Code  Proc,  f  139  (Bal.  Code,  8  4829),  gives  a  right 
of  action  to  parents  or  gnardian  for  death  of  a  minor  child  or 
ward;  and  that  Code  Proc,  fi  148  Bal.  Code,  8  4838),  provides 
that  no  action  for  personal  injury  occasioning  death  shall  abate, 
but  the  right  of  action  shall  survive  in  favor  of  the  wife  and 
children.    (Dititbab,  J.,  dissents.) 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson,  Judge.    Beversed. 

John  K.  Brownj  and  F,  B.  Tiptouy  for  appellant. 

O,  H.  Fortson,  for  respondents: 

Other  states  having  statutes  somewhat  similar  to  those  of 
Washington  allow  recoveries  by  parents  of  adult  children. 
Denver  8.  P.  Co.  v.  Wilsony  20  Pac.  341;  Railroad  Co. 
V.  Berrony  5  Wall.  (18  Law.  ed.)  90;  Bamuniy  Adm^x, 
V.  Chicagoy  M.  &  8t.  P.  By.  Co.y  16  N.  W.  364; 
Schwartzy  AdmWy  v.  Juddy  10  N.  W.  208;  Southern  Pac. 
Co.  V.  Laffertffy  57  Fed  686;  Ohio  £  M.  By.  Co.  v. 
Wangdiny  38  N.  E.  760;  Colorado  Coal  &  Iron  Co.  v. 
Lamby  40  Pac.  261;  Missouri  Pac.  By.  Co.  v.  Henry y  12 
S.  W.  828.  Under  a  nmilar  statute  in  Texas,  the  mother 
of  a  married  woman  who  receives  support  from  her  may 
sue  for  damages.  Oulfy  C,  &  8.  F.  By.  Co.  v.  Soufhwicky 
30  S.  W.  692. 
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The  opinion  of  the  court  was  delivered  by 

QoEDON,  J. — ^The  respondents^  father  and  mother  re- 
spectively of  Judson  D,  Noble,  deceased,  brought  this  ac- 
tion to  recover  damages  for  his  death,  claiming  that  it  was 
caused  by  the  negligent,  careless  and  wrongful  act  of  the 
city  in  not  keeping  one  of  its  streets  in  a  safe  condition  for 
public  travel.  It  appears  from  the  record  that  in  passing 
over  a  street  in  the  city  of  Seattle  known  as  Railroad  ave- 
nue, which  runs  along  the  water  front,  the  deceased  fell 
through  the  planking  and  was  drowned.  The  deceased  at 
the  time  of  his  death  was  over  the  age  of  21  years,  had 
never  been  married,  and  left  neither  wife  nor  child. 
Respondents  have  been  divorced  for  a  number  of  years, 
and  reside  in  different  states.  By  way  of  an  a£Srmative  de- 
fense the  answer  contained  the  following  allegation: 

'^  And  for  a  further  answer  and  as  new  matter  consti- 
tuting a  second  affirmative  defense  to  said  second  amend- 
ed complaint  the  defendant  alleges  that  said  Judson  D. 
Xoble  at  the  time  of  his  death  was  over  the  age  of  twenty- 
one  years,  and  that  he  left  surviving  him  no  widow,  or  child, 
or  other  descendant." 

A  demurrer  to  this  defense  was  sustained  by  the  lower 
court,  and  this  ruling  constitutes  one  of  the  errors  argued 
and  assigned  on  this  appeal.  Section  188  of  2  HiU's  Code, 
(BaL  Code,  §  4828)  is  as  follows: 

"  Sec.  188.  The  widow,  or  widow  and  her  children,  or 
child  or  children  if  no  widow,  of  a  man  killed  in  a  duel, 
shall  have  a  right  of  action  against  the  person  killing  him, 
and  against  the  seconds  and  all  aiders  and  abettors.  When 
the  death  of  a  person  is  caused  by  the  wrongful  act  or  neg- 
lect of  another,  his  heirs  or  personal  representatives  may 
maintain  an  action  for  damages  against  the  person  causing 
the  death;  or  when  the  death  of  a  person  is  caused  by  an 
injury  received  in  falling  through  any  opening  or  defec- 
tive place  in  any  sidewalk,  street,  alley,  square  or  wharf, 
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Ids  heirs  or  personal  representatives  may  maintain  an  ao- 
tion  for  damages  against  the  person  whose  duty  it  was,  at 
the  time  of  the  injury,  to  have  kept  in  repair  such  sidewalk 
or  other  place.  In  every  such  action  the  jury  may  give 
such  damage^,  pecuniary  or  exemplary,  as  under  all  circum- 
stances of  the  case  may  to  them  seem  just/' 

Section  189,  2  Hill's  Code  (Bal.  Code,  §  4829),  gives  the 
right  of  action  to  a  father  or  mother  and  guardian  for 
death,  by  a  wrongful  act,  of  a  minor  or  ward.  It  is  the 
contention  of  the  appellant  that  the  word  '*heirs,"  as  used 
in  §  138,  does  not  include  parents  or  collateral  relatives, 
but  only  includes  the  widow  and  child  or  children  of  the 
person  whose  death  is  caused  by  the  wrongful  act  of  an- 
other. In  support  of,  this  contention  it  is  pointed  out  that 
by  the  plain  terms  of  the  statute  the  right  of  action  is  specif- 
ically limited  to  the  widow  and  child  or  children  of  a  man 
killed  in  a  duel,  and  it  is  urged  that  there  can  be  no  sound 
reason  for  denying  it,  as  to  the  parents  in  that  case,  and 
conferring  it  upon  them  in  the  case  of  death  by  wrongful 
act.  As  pointed  out  by  this  court  in  Atrops  v.  CosteUo^ 
8  Wash.  149  (86  Pac.  620),  the  first  part  of  §  188,  as  con- 
tained in  the  present  code,  was  enacted  in  1873,  and  the 
remainder  of  the  section  as  now  found  in  the  code  was  not 
enacted  until  1875,  when  the  legiplature  enacted  it  as  an 
additional  section.  The  question  here  presented  has  never 
been  decided  by  this  court,  and  because  of  the  dissimil- 
itude between  the  various  statutory  provisions  on  the  sub- 
ject the  cases  decided  elsewhere  are  of  little  value.  There 
IB  a  greater  similarity  between  these  provisions  of  our  own 
statute  and  those  of  the  state  of  Kentucky  relating  to  the 
same  subject  than  we  have  been  able  to  find  elsewhere; 
and  in  a  long  line  of  decisions  in  that  state  it  is  held  that 
the  word  'lieirs"  does  not  include  parents  or  collateral  re- 
latives.   Hmderson^s  AdmW  v.  Kentucky  Central  R.  R. 
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Co.,  86  Ky.  389  (6  S.  W.  875);    Jordan's  AdmW  v.  Citir 
cinnati,  N.  0.  £  T.P.  By.  Co.,  89  Ky.  40  (11  S.  W.  1018); 
Henning's  AdmW  v.  Louisville  Leather  Co.,  12  S.  W.  550; 
Louisville  &  N,  R,  Co.  v.  Coppage,  13  S.  W.  1086. 
Section  3,  ch.  57,  Gen.  Stat.  Ky.,  provides  that 

"  If  the  life  of  any  person  is  lost  or  destroyed  by  the  will- 
ful neglect  of  another  person,  .  .  .  company  or  corpora- 
tion, .  .  .  then  the  tvidowy  heir,  or  personal  repre- 
sentative of  the  deceased  shall  have  the  right  to  sue,"  etc 

Commenting  upon  this  statute,  the  court  in  Henderson's 
AdmW  v.  Kentucky  C.  R.  Co.j  supra,  say: 

^^  No  others  sustain  as  near  a  relation  to,  are  so  depend- 
ent upon,  or  have  the  same  legal  right  to  look  for  a  sup- 
port to  a  person  as  his  wife  and  children,  especially  those 
of  the  latter  who  may  be  minors.  Therefore,  the  injury 
resulting  from  his  death  at  the  hands  of  anodier  to  them 
is  actual  and  direct,  while  to  his  collateral  heirs  it  is  re- 
mote and  not  inmiediate,  and  as  to  creditors  it  may  not 
exist  at  all.  We  are  unable  to  perceive  any  reason  for  giv- 
ing to  the  widow  and  minor  child  the  exclusive  right  to  sue 
for  and  recover  damages  for  the  loss  of  the  life  of  a  per- 
son in  a  duel,  or  by  the  careless  or  malicious  use  of  firearms, 
that  does  not  apply  with  equal  force  when  it  is  destroyed 
by  willful  neglect.  In  each  case  the  widow  and  child  have 
been  deprived  of  the  society  and  support  of  the  husband 
and  father  by  the  criminal  or  qv^asi  criminal  act  of  another. 
And,  whether  the  injury  has  been  done  in  one  or  another 
of  the  three  modes  denounced  in  the  statutes,  the  conse- 
quences to  them  are  the  same,  and  it  would  seem  they 
ought  to  be  entitled  to  the  same  reparation. 

'^  Therefore,  looking  to  the  reason  for  the  statutory  right 
to  sue  and  recover  damages  for  the  destruction  of  the  life 
of  one  person  by  the  act  of  another,  and  to  the  necessity, 
when  it  can  be  properly  done,  of  so  construing  each  part 
of  the  General  Statutes  as  to  preserve  the  consistency  of 
the  whole,  we  are  of  the  opinion  that  the  widow  and  child 
or  children  have  the  prior  ri^t  to  sue  for,  and  the  exclu- 
sive right  to  what  may  be  recovered  in  an  action  author- 
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ized  by  section  3,  chapter  57.  And  though  the  right  to 
institute  such  an  action  is  given  to  the  personal  representa- 
tive, we  think,  for  the  reasons  indicated,  he  can  exercise 
that  right  only  for  the  use  and  benefit  of  the  widow  and 
child  if  there  be  any.  It  is,  we  think,  also  evident  that  the 
word  Tieir'  was  intended  to  mean  'child,'  and  not  to  apply 
to  any  other  description  of  person. 

*'  What  proportion  of  the  amount  recovered  the  widow 
and  children  may  be  respectively  entitled  to,  whether  the 
right  belongs  to  adult  as  well  as  minor  children,  and  wheth- 
er the  personal  representative  may  maintain  such  an  action 
in  ease  there  be  neither  widow  nor  child  of  the  person 
whose  life  has  been  so  destroyed,  are  questions  not  involved 
in  this  case,  and  not  decided." 

In  Jordan^s  Ad/m^r  r.  Cincinnati,  N.  0.  &  T,  P.  Ry, 
Co,y  supra,  the  action  was  by  the  administrator,  and  in  the 
answer  it  was  pleaded  in  bar  of  the  recovery  that  deceased 
left  no  widow  or  child.  To  this  the  plaintiff  replied  that 
the  deceased  left  as  heirs  a  father,  mother,  sister  and  broth- 
er.   Upon  tlie  question  thus  presented  the  court  say: 

''  Xo  person  has  a  legal  cause  of  action  against  another 
for  a  wrongful  or  negligent  act,  and  it  may  be  safely  said 
legislative  power  to  give  it  does  not  exist,  unless  he  has 
sustained  pecuniary  injury  by  it.  For  the  foundation  of 
every  action  for  a  tort  is  actual  pecuniary  injury,  without 
which  there  can  be  legally  assessed  neither  compensatory 
nor  punitive  damages.  It  seems  to  us  clear  it  was  not  in- 
tended that  creditors  of  the  deceased  should  have  any  part 
of  what  may  be  recovered  under  section  3,  chapter  57,  and 
that  the  personal  representative  can  maintain  an  action  for 
the  cause  therein  mentioned,  only  for  the  use  of  the  widow 
and  heir.  .  .  .  As,  then,  the  widow  is  entitled  to 
maintain  such  action,  and,  as  a  necessary  consequence,  to 
share  with  the  heir  what  is  recovered,  the  single  question 
to  be  determined  is,  what  meaning  the  legislature  intended 
to  be  given  to  the  word  Tieir,'  as  therein  used.  It  must  be 
either  so  limited  as  to  mean  'child'  or  so  extended  as  to 
include  collateral  kindred  of  the  deceased,  however  remote, 
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if  it  can  be  fairly  applied  to  them  at  all ;  for  the  right  to 
sue  for  and  recover  punitive,  which  presuppoBes  alflo  com- 
pensatoiy  damages,  is  given  by  the  statute  without  condi- 
tion or  qualification." 

And  the  court  concludes  that  the  word  Tieir^  as  used  in 
their  statute  means  ^child'  and  "does  not  include  parents  or 
collateral  relatives." 

We  have  quoted  at  length  from  these  cases  because  in 
our  judgment  they  are  peculiarly  applicable  to  the  one  we 
are  considering,  and  we  have  been  unable  to  find  any  oth- 
ers that  are.  It  is  familiar  law  that  interpretation  may 
contract  as  well  as  expand  the  meaning  of  words  used  in 
a  statute,  when  the  harmony  of  the  legal  system  so  requires. 
That  it  was  the  intention  of  the  legislature  to  limit  the 
right  of  action  in  cases  like  the  present  to  those  heirs,  and 
only  to  those  heirs,  to  whom  the  deceased  while  living 
owed  the  legal  duty  of  support,  is  further  evidenced  by 
§  148,  2  Hill's  Code  (Bal.  Code,  §  4888),  which  is  as  fol- 
lows: 

"  Sec.  148.  No  action  for  a  personal  injury  to  any  per- 
son occasioning  his  death  shall  abate,  nor  shall  such  right 
of  action  determine  by  reason  of  such  death  if  he  have  a 
wife  or  child  living,  but  such  action  may  be  prosecuted,  or 
commenced  and  prosecuted,  in  favor  of  such  wife,  or  in 
favor  of  the  wife  and  children,  or  if  no  wife,  in  favor  of 
such  child  or  children." 

It  is  true  that  that  part  of  §  138  which  gives  rise  to  the 
present  controversy  was  passed  subsequently  to  §  148, 
supra,  but  we  do  not  think  that  the  latter  section  was  there- 
by repealed.  In  the  first  place  there  are  no  express  words 
of  repeal,  and  it  ought  not  to  be  construed  as  working  any 
change  further  than  its  direct  terms  require*  There  is  no 
direct  conflict  between  the  acts  and  presumption  has  no 
room  to  work.'^ 
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We  do  not  think  that  §§  3088  and  8089,  1  Hiirs  Code 
(BaL  Code,  §§  3Y6,  3YY),  have  any  bearing  on  this  case. 
In  substance,  they  require  children  to  support  their  indi- 
gent parents.  The  obligations  which  these  sections  im- 
pose do  not  extend  to  all  heirs,  but  only  those  in  close  re- 
lationship with  the  indigent  person.  For  instance,  a 
nephew  is  not  required  to  support  his  uncle,  and  yet  if  the 
word  ^%eirs,"  as  used  in  §  138,  supra^  is  to  be  rendered  lit- 
erally, not  only  nephews  but  many  other  heirs  can  maintain 
actions  like  the  present 

While  in  general  the  term  **heirs"  includes  collateral 
kindred  and  those  who  take  under  the  statute  of  distribu- 
tion we  think  that  in  view  of  the  entire  legislation  upon  the 
subject  it  never  was  intended  that  parents  or  remote  ances- 
tors might  maintain  actions  like  the  present,  and  that  the 
word  'lieirs"  as  used  in  §  138  should  be  held  to  include 
only  those  persons  who  are  thereinbefore  specifically  men- 
tioned, viz. :  "  The  widow,  or  widow  and  her  children,  or 
child  or  children  if  no  widow."  It  follows  that  the  demur- 
rer was  improperly  sustained.  The  other  assignments  re- 
quire no  attention. 

The  judgment  appealed  from  is  reversed  and  the  cause 
remanded  with  direction  to  the  lower  court  to  overrule  the 
demurrer. 

SooTT,  C.  J.,  and  Ain>EB8  and  Beavis,  JJ.,  concur. 

DuiTBAB,  J. — ^I  dissent.  I  think  the  right  is  conferred 
by  the  plain  language  of  the  statute,  which  is  not  susceptible 
of  construction. 
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Amos  F.   Tullis,   Appellant^  v.   The   Tacoma   Land 

Company,  Respondent. 

LANDLORD  AND  T£N ANT  — TIDE  LANDS  —  BIGHT  TO  P17RCHA8B. 

A  tenant  of  tide  lands  holding  under  lease  from  the  upland 
owner  could  not,  in  the  absence  of  fraud,  acquire  a  prior  right  of 
purchase,  under  Gen.  Stat.,  §  2172,  as  against  his  landlord,  by  mak- 
ing improvements  thereon  prior  to  March  26,  1890,  even  though 
the  lessor  had  never  been  in  actual  possession  of  the  tide  land, 
if  the  lessee  had  no  other  claim  of  title  than  this  possession  under 
the  lease. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
Thomas  Cabboll,  Judge.    Affirmed. 

Henry  Bttcey,  Henry  Fordy  and  John  C.  StaUeup,  for 
appellant: 

A  lease  of  land  the  title  to  which  remains  in  the  govern- 
ment is  void  and  courts  will  take  judicial  notice  of  same. 
Such  a  lease  is  either  mala  prohibita  or  mala  in  ae.  A 
lessee  is  not  estopped  to  deny  his  lessor's  title  when  the 
land  leased  was  public  land,  which  is  not  subject  of  lease 
without  right  from  the  state.  Welder  v.  McGomb,  30  S. 
W.  822;  Sedgwick  &  Wait,  Trial  of  Title,  %  851;  Dw 
pas  V.  WasseUj  1  Dill.  218;  Uhlig  v.  Garrison,  2  Dak. 
71;  Borland  v.  Box,  62  Ala.  87;  Trihble  v.  Anderson, 
63  Ga.  31;  Satterlee  v.  Mathewson,  16  Pa.  St.  169; 
Gear,  Landlord  &  Tenant,  166 ;  Taylor,  Landlord  A  Ten- 
ant, 86,  707. 

Sullivan  &  Christian,  and  Crowley  &  Orosscup,  for  re- 
spondent: 

In  this  case  the  lessee  admits  that  he  took  possession  un- 
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der  the  lea8e,went  into  poasession  after  the  lease  was  execut- 
ed, paid  rent  until  April,  1893,  and  has  never  surrendered 
the  possession  of  the  premises,  or  offered  to  surrender  the 
same  to  the  lessor.  He  does  not  claim  to  be  the  owner  of 
.  p«r«nouBt  title  existing  at  the  time  the  lease  was  xnade, 
but  that  at  the  time  the  lease  was  executed  the  tide  lands 
were  held  in  trust  for  the  future  state.  Certainly  the  ap- 
pellant, not  having  been  in  posseesion  of  the  premises  at 
the  time  the  lease  was  executed,  in  the  absence  of  fraud, 
could  not,  under  the  great  weight  of  authority,  deny  the 
existence  of  estoppel  against  himself.  Hagar  v.  Wikoff,  39 
Pac.  281;  RicJcetson  v.  QaUigan,  89  Wis.  894;  Burgess 
V.  Sice,  74  Cal.  590;  JSchles  v.  Booco,  11  Colo.  522;  School 
District  V.  Long,  10  Atl.  769;  Ward  v.  Philaddphia,  6 
AU.  263;  TUyou  v.  Reynoldsy  108  N.  T.  668;  Voss  v. 
King,  88  W.  Va.  286;  Hamilton  v.  Pittocky  27  Atl,  1079; 
KUloren  v,  Murtaughy  64  N.  H.  61;  Parrott  v.  Hungd- , 
burger^  9  Mont.  526;  California  &  0.  Land  Co.  v.  Munz, 
29  Fed.  887. 

The  opinion  of  the  court  was  delivered  by 

Bbavis,  J. — Appellant  and  respondent  each  filed 
an  application  to  purchase  certain  tide  lands  of  the  first 
class  lying  in  front  of  the  city  of  Tacoma  with  the  Board  of 
State  Land  Commissioners,  appellant  claiming  the  right  to 
purchase  as  an  improver  and  respondent  as  upland  owner. 
The  board  of  land  commissioners  awarded  the  right  to  pur- 
chase to  respondent  and  appeal  was  taken  therefrom  to  the 
superior  court  of  Pierce  county,  and  respondent  awarded 
the  right  to  purchase  by  that  court,  from  which  judgment 
an  appeal  was  taken,  by  appellant  to  this  court.  Bespond- 
ent  has  moved  to  disnuss  the  appeal  upon  several  grounds 
relating  to  the  regularity  of  the  appeal  from  the  board  of 
state  land  commissioners  to  the  superior  court    Upon  re- 
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viewing  the  record  brought  here  we  conclude  the  appeal 
can  be  maintained.  Therefore  the  motion  to  dismiss  is 
denied. 

A  number  of  errors  are  assigned  by  appellant^  but  the 
main  contention  between  the  parties^  and  the  one  which 
we  think  is  decisive  of  the  cause,  is  the  relation  essting 
between  appellant  and  respondent  at  the  time  appellant's 
improvements  were  placed  upon  the  tide  land.  Appel- 
lant maintains  that  the  testimony  shows  that  he  made  valu- 
able improvements  upon  the  tide  land  in  question  for  the 
purposes  of  trade,  commerce  and  business,  prior  to  March 
26,  1890,  which  improvements  consisted  of  piling,  capping, 
planking  and  filling,  and  the  erection  of  two  warehouses 
thereupon,  and  this  fact  is  found  by  the  superior  court. 
But  the  superior  court  also  found  that  the  only  improve- 
ments made  by  appellant  and  his  associate  Birmingham 
were  made  and  placed  upon  the  premises  under  a  certain 
lease  made  the  20th  of  November,  1888,  between  req>ond- 
ent  and  appellant  and  Birmingham,  in  which  respondent 
was  lessor  and  appellant  and  Birmingham  were  lessees  of 
the  tide  lands  in  controversy;  that  at  that  time  the  respond- 
ent was  the  owner  of  all  the  upland  abutting  and  fronting 
on  the  tide  lands  in  question,  and  that  the  respondent  de- 
livered the  possession  of  such  tide  lands  to  appellant  and 
Birmingham  as  their  lessees;  that  no  improtements  of  any 
character  were  made  on  said  tide  lands  by  appellant  or 
Birmingham  before  the  execution  and  delivery  of  the 
lease  and  the  entering  into  possession  under  the  lease,  and 
that  neither  appellant  nor  Birmingham  was  ever  in  poo- 
session  of  such  tide  lands  or  any  part  thereof  prior  to  the 
delivery  and  execution  of  the  lease;  that  appellant  and 
Birmingham  after  the  execution  and  delivery  of  the  lease 
and  the  erection  of  the  improvements  continued  to  pay 
rent  to  the  respondent  under  the  terms  of  the  lease  down 
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to,  and  including^  the  month  of  April,  1893;  that  appel- 
lant, who  is  the  assignee  of  Birmingham,  never  at  any 
time  since  the  execution  and  delivery  of  the  lease  surren- 
dered or  offered  to  surrender  the  possession  to  the  respond- 
enty  and  that  appellant  was  still  in  possession  of  such  tide 
lands  on  the  15th  of  October,  1895,  when  he  made  appli- 
cation to  purchase,  and  that  he  was  still  holding  possession 
of  the  premises  under  and  by  virtue  of  the  lease  and  not 
otherwise.  The  court  also  finds  that  no  false  or  fraudulent 
representations  of  any  kind  were  made  by  respondent  or 
its  officers  or  agents  to  appellant  or  Birmingham,  its  les- 
sees, at  or  before  the  execution  and  delivery  of  the  lease. 
After  an  examination  of  the  testimony  we  cannot  say  that 
the  findings  of  the  superior  court  are  incorrect.  It  is  true 
the  finding  that  the  lessees  went  into  possession  of  the  tide 
lands  in  controversy  under  the  terms  of  the  lease  is  founded 
upon  the  fact  that  the  lease  was  executed  prior  to  the  entry 
of  the  lessees  upon  the  premises  and  that  the  lease  itself 
declares  among  its  other  recitations: 

**  Whereas,  the  said  lessor  is  now  in  the  undisturbed  and 
unqualified  possession  of  the  land  hereinafter  described, 
and 

"  Whereas,  the  said  lessees  are  desirous  of  hiring  the  pos- 
session of  said  lands  from  the  lessor, 

"  Now,  this  lease,  witnesseth,'*  etc. 

The  lease  contains  a  clause  that  the  lessees  hire  the  prem- 
ises to  be  occupied  and  used  solely  by  them  for  the  purpose 
of  erecting  thereon  a  wharf,  warehouse  and  feed-mill,  and 
that  the  premises  shall  not  be  used  for  any  other  purpose. 
The  lessees  also  covenant  in  the  lease  that  in  any  legal  or 
equitable  proceedings  involving  the  rights  expressed  or 
implied  under  the  terms  of  the  lease  the  lessees  covenant 
and  agree  to  and  with  the  lessor  that  they  expressly  admit 
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the  ownership  in  fee  of  the  lessor's  successor  or  assigns  of 
the  tide  lands  embraced  in  the  lease. 

The  only  question,  then,  to  consider  is  whether  the  ten- 
ant can  dispute  the  covenant  contained  in  the  lease.  As 
we  have  seen  from  the  findings  of  the  superior  court  there 
is  no  element  of  fraud  involved  in  the  execution  or  the 
delivery  of  the  lease.  It  is  maintained  by  counsel  for  ap- 
pellant that  this  case  can  be  distinguished  from  a  number 
of  cases  heretofore  decided  by  this  court  maintaining  the 
general  rule  that,  if  a  tenant  has  once  recognized  the 
title  of  a  plaintiff  and  treated  him  as  his  landlord  by  ac- 
cepting a  lease  from  him,  the  tenant  is  precluded  from 
showing  that  the  plaintiff  had  no  title  at  the  time  the 
lease  was  granted,  in  this,  that  the  former  cases  here  arose 
under  a  different  state  of  facts,  i.  e.,  where  the  landlord 
delivered  actual  possession  to  the  tenant  or  there  was  no 
proof  at  the  trial  upon  the  question  of  actual  possession 
at  the  time  of  the  execution  and  delivery  of  the  lease;  and 
it  may  be  said  that  every  phase  presented  by  the  case  at 
bar  has  been  before  this  court  and  adjudged  against  the 
contention  of  the  appellant,  except  the  single  one  of  proof 
tendered  against  actual  possession  of  the  landlord  at  the 
time  of  the  execution  of  the  lease.  And  such  cases,  too, 
involved  almost  every  nature  of  a  lease  to  tide  lands  by 
the  upland  owner  where  the  title  to  such  lands  was  still  in 
the  state  when  the  lease  was  executed.  Hall  &  Paulson 
Furniture  Co.  v.  Wilbur,  4  Wash.  644  (30  Eac.  665) ;  Col- 
lins V.  Eally  5  Wash.  866  (81  Pac  972);  McKenzie  v. 
Woodin,  9  Wash.  414  (37  Pac.  668) ;  Brown  v.  CarTcesk, 
14  Wash.  443  (44  Pac.  887). 

Appellant  contends,  however,  that,  under  the  rule  an- 
nounced in  Tewhsbury  v.  Magraff,  38  Cal.  237,  and  other 
California  cases,  where  the  tenant  was  in  possession  of  the 
premises  at  the  time  when  the  lease  was  made,  as  he  did 
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not  enter  under  the  lease  from  the  plaintiff,  he  is  not  es- 
topped from  disputing  the  landlord's  title.  But  appellant 
does  not  bring  himself  within  the  rule  announced  by  the 
California  case,  if  he  was  not  in  possession  of  the  tide  land 
in  controversy  at  the  time  of  the  execution  of  the  lease,  and 
in  Feralta  v.  Ginochio^  47  Cal.  459,  the  supreme  court  of 
California  says,  referring  to  the  adjudication  in  TewJesbury 
V.  Magraffj  supra: 

"  The  rule,  in  its  operation,  permits  the  tenant  in  such 
case  to  dispute  his  landlord's  title,  by  showing  that  his  is 
the  better  title.  It  is  not  enough  to  dispute  it  by  aver- 
ment, but  proof  is  required  on  his  part.  The  landlord,  by 
the  production  of  the  lease,  makes  a  prima  facie  case,  and 
the  burden  of  proof  is  cast  on  the  tenant;  and  unless  he 
overcomes  it  by  showing  paramount  title  in  himself,  or 
those  imder  whom  he  claims,  the  landlord  must  prevail." 

The  record  before  us  does  not  disclose  any  proof  of  any 
character  tending  to  show  that  appellant  had  any  title  or 
had  procured  any  title,  or  had  any  paramount^  or  any  other, 
claim  of  title  to  the  disputed  premises.  Th^  improver  who 
has  a  prior  right  to  purchase  under  the  law  of  1890  is  one 

who  made  the  improvements  for  himself  and  not  in  sub- 
ordination to  or  under  any  one  else.    The  intention  to  im- 
prove thus  must  coincide  with  the  fact  of  improvement 
The  judgment  of  the  superior  court  is  affirmed. 

SooTT,  C.  J.,  and  Anders,  Dunbab  and  Gobdon,  JJ., 
concur. 
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W.  C.  BiDWBLL,  Appellant,  v.  Stuart  Riob,  as  Receiver, 

Reapandent. 

ySNDOB  AND  PC7BGHA8BB  —  FOBFEITUBB — BBCOVBBT  OF  AMOUNT  PAID. 

A  receiver  who,  for  want  of  an  order  of  court,  has  nerer  been 
In  a  position  to  make  a  conveyance  of  real  estate  to  one  to  whom 
he  has  contracted  to  sell  It,  cannot  claim  a  forfeiture  of  an  Install- 
ment of  purchase  money  paid  under  an  agreement  for  Its  for- 
feiture In  case  a  second  payment  was  not  made  within  a  given 
time,  although  no  tender  of  the  second  Installment  has  been  made 
within  the  stipulated  time. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Thomas  Cabboll,  Judge.    Reversed. 

Stiles  &  Harvey y  for  appellant: 

Although  the  vendee  be  in  default  and  time  be  of  the  es- 
sence of  the  contract,  if  the  vendor  cannot  perform  there  is 
no  forfeitura  Warvelle,  Vendors,  p.  822.  If  all  the  pay- 
ments are  due,  the  vendor  must  tender  performance  before 
he  can  declare  a  forfeiture.  His  silence  or  inaction  is  a 
waiver  of  his  rights.  Warvelle,  Vendors,  p.  824;  Peck 
V.  Brighton  Co.,  69  HI.  200;  Underwood  v.  Tew,  7  Wash, 
29Y;    Hogan  v.  Kyle,  7  Wash.  595  (38  Am.  St.  Rep.  910). 

Campbell  &  Powell,  for  respondent: 

^  An  option  of  purchase  rests  on  different  grounds,  and  is 
governed  by  different  rules  from  those  which  obtain  in 
case  of  bilateral  contracts.  ...  If  the  option  reserved 
is  to  purchase  at  any  time  before  a  certain  day,  for  a  certain 
sum  to  be  paid  on  demand  for  deed,  time  is  of  the  ess^ice 
of  the  contract,  and  equity  cannot  relieve  after  the  time, 
nor  require  the  repayment  of  money  paid  to  secure  the  op- 
tion."   2   Warvelle,   Vendors,  p.  832,  §  16.    This  state- 
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ment  is  fully  borne  out  by  the  autborities;  for  time  is  al- 
ways of  the  essence  of  contracts  of  this  character.  Rich- 
urdson  v.  Hardtvicky  106  TJ.  S.  262  (27  Law.  ed.  146); 
Steels  V.  Bond,  32  Minn.  14;  Kerr  v.  Purdy,  61  N.  Y. 
629;  Cummings  v.  Realty  Co.,  67  N.  W.  43;  Harding 
v.  GibbSy  126  111.  86  (8  Am.  St.  Rep.  346);  Stembridge  v. 
Siembridge^s  AdmWy  87  Ky.  91 ;  Schidds  v.  Horbachy  30 
Neb.  637;    Johnston  v.  Trippe,  33  Fed.  830. 

Had  appellant  exercised  his  option  within  the  sixty  days 
and  tendered  performance  and  demanded  a  deed  of  the 
premises,  he  could  have  maintained  an  action  for  specific 
performance,  in  so  far  at  least  that  this  court  would  have 
<iirected  the  respondent  to  make  an  application  to  a  court 
of  record,  as  prescribed  by  statute,  for  leave  to  sell.  Watts 
17.  KeUary  66  Fed.  1;    Love  v.  Campy  61  Am.  Dec.  419. 

The  plaintiff,  having  had  the  full  benefit  of  the  contract, 
is  estopped  from  questioning  its  validity.  Wooding  v. 
-Crainy  10  Wash.  36;  Colcord  v.  Leddyy  4  Wash.  791; 
Mayor  V.  Sonnebom,  113  N,  T.  423;  Buffalo  v.  Balconiy 
134  N.  T.  682;  Whitney  Arms  Co.  v.  Barhwy  63  N.  Y. 
71  (20  Am.  Rep.  804);  Bath  Cos  Light  Co.  v.  Claffyy  161 
N,  Y.  24. 

The  opinion  of  the  court  was  delivered  by 

RsAvis,  J. — ^Respondent  in  August,  1893,  was  appointed 
receiver  of  the  Washington  National  Bank,  then  in  liquida- 
tion, by  the  comptroller  of  the  currency  of  the  United 
States.  A  part  of  the  assets  of  the  bank  consisted  of  cer- 
tain real  estate  known  as  the  "Gig  Harbor  Mill"  property. 
In  November,  1894,  appellant  and  others  (who  have  since 
4i88igned  their  claims  to  him)  entered  into  an  agreement 
with  respondent  to  purchase  the  'Ttfill"  property  for  the 
«um  of  $10,000,  of  which  $1,000  was  to  be  paid  in  cash, 
-$2,000  more  on  or  before  the  expiration  of  sixty  days,  and 
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the  balance  on  note  secured  by  mortgage  to  run  two  years. 
The  one  thousand  dollars  was  paid  November  9,  1894,  and 
upon  the  same  day  respondent  executed  and  delivered  to  ap- 
pellant's agents  an  agreement  in  writing  to  the  effect  that 
the  sum  of  $1,000  was  received  by  respondent  from  ap- 
pellant's agents  for  the  exclusive  option  to  purchase  from 
respondent  the  'TJ!ill"  property  at  any  time  within  sixty 
days  from  that  date,  at  and  for  the  price  of  $10,000,  of 
which  sum  $1,000  was  in  cash  received,  $2,000  should  be 
paid  to  respondent  within  sixty  days  and  the  remaining 
$7,000  should  be  paid  by  a  promissory  note  for  that  amount 
due  in  two  years,  with  interest  secured  by  a  mortgage  on 
the  'TVf ill"  property,  and  upon  the  performance  of  the  con- 
ditions of  payment  respondent  should  execute  and  deliver 
to  appellant's  agents  a  good  and  sufficient  deed  of  convey- 
ance of  the  ^Ttfill"  property.  But  if  appellant's  agents 
should  make  default  in  the  payment  of  the  sum  of  $2,000 
within  sixty  days,  then  the  sum  of  $1,000  should  be  forfeit- 
ed to  respondent,  time  being  made  the  essence  of  the  wT-it- 
ten  agreement.  The  court  also  found  that  respondent  with- 
drew the  property  from  sale,  and  at  all  times  held  himself 
in  readiness  to  carry  out  his  agreement  upon  payment  due 
him  within  sixty  days  of  the  sum  of  $2,000  as  part  of  the 
purchase  price  of  the  property,  and  upon  execution  of  the 
mortgage  to  secure  the  remainder  of  the  purchase  price; 
that  the  agents  of  appellant  failed  to  exercise  their  option 
and  to  elect  to  purchase  the  property  within  the  time,  and 
failed  to  pay  or  tender  to  respondent  the  $2,000  as  part  of 
the  purchase  price  within  the  time  for  which  the  option 
was  granted,  and  that  appellant  has  not  at  any  time  since 
the  option  was  granted  tendered  or  paid  to  respondent  any 
sum  whatever  as  a  part  of  the  purchase  price  of  the  proper- 
ty; that  in  the  month  of  July,  1895,  respondent  sold  and 
conveyed  the  'Td!ill"  property  to  third  persons.    The  court 
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also  found  that  the  respondent  at  no  time  either  before  or 
since  the  execution  of  the  contract  of  sale  had  authority 
from  any  court  of  record  to  sell  or  convey  the  real  proper- 
ty to  appellant.  After  the  execution  of  the  conveyance  of 
the  '*Mill"  property  by  respondent  to  third  persons  appel- 
lant demanded  repayment  of  the  $1,000,  which  was  re- 
fused by  respondent,  and  this  action  was  instituted  by  ap- 
pellant to  recover  the  $1,000  so  paid. 

Several  points  are  presented  upon  this  appeal  and  ar- 
gued by  counsel,  and  the  nature  of  the  contract  is  in  con- 
tention between  the  respective  parties,  respondent  main- 
taining that  appellant  paid  the  $1,000  for  a  mere  option  to 
purchase  within  sixty  days.  The  appellant  contends  that 
the  receiver  had  no  power  to  grant  an  option,  that  he  could 
only  sell  under  an  order  of  the  court.  The  findings  of  fact 
made  by  the  superior  court  are  accepted  by  both  parties 
and  no  exceptions  have  been  taken  to  them.  It  is  evident 
from  the  facts  found  that  the  one  thousand  dollars  did  not 
pass  to  the  respondent  absolutely,  as  is  ordinarily  the  rule  in 
paying  for  an  option  on  real  property.  It  was  a  part  pay- 
ment  of  the  purchase  price,  if  the  contract  between  the 
parties  was  consummated,  and  it  was  under  the  terms  of 
the  contract  to  be  forfeited  to  the  respondent  if  the  $2,000, 
the  second  payment  under  the  terms  of  the  contract,  was 
not  made  within  sixty  days.  There  was,  then,  some  de- 
fault of  appellant  to  be  noted  before  the  forfeiture.  The 
stipulation  of  appeUant  to  pay  the  $2,000  within  sixty  days 
was  interdependent  with  another  stipulation  of  the  re- 
spondent to  execute  a  conveyance  of  the  *^11"  property 
within  sixty  days  or  at  the  time  of  the  payment  of  the 
$2,000,  and  while  the  superior  court  has  found  that  the  re- 
spondent held  himself  in  readiness  to  carry  out  the  agree- 
ment within  the  sixty  days,  that  court  has  not  found  that 
respondent  had  the  ability  to  carry  out  the  contract  with- 
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in  sixty  days.  On  the  contrary,  it  was  found  that  respond- 
ent had  at  no  time,  either  before  or  after  the  execution  of 
the  contract^  authority  from  any  court  of  record  to  convey 
the  property  to  appellant  and  associates.  Thus  it  would 
have  been  an  idle  act  for  appellant  to  have  tendered  the 
second  payment  of  $2,000  on  the  purchase  price,  for  re- 
spondent could  not  make  such  conveyance.  But  some  six 
months  thereafter  respondent  procured  the  authority  to 
sell  and  executed  a  conveyance  to  third  persons.  Evidently 
appellant  was  relieved  against  any  default  in  the  non-per- 
formance of  the  conditions  of  the  agreement,  and  the  for- 
feiture of  the  $1,000  paid  to  respondent  could  not  be 
claimed  by  him;  and  respondent  having  finally  disquali- 
fied himself  from  performance  of  his  contract  with  appel- 
lant and  associates  cannot  withhold  re-payment  of  the 
$1,000  to  which  he  has  no  right  under  the  terms  of  his  con- 
tract. These  considerations  dispose  of  the  cause,  and  the 
judgment  of  the  superior  court  is  reversed  with  direction  to 
enter  judgment  therein  for  appellant  in  conformity  to  this 
opinion. 

SooTT,  0.  J.,  and  Duwbab,  Aitobbs  and  Gobdon,  JJ.^ 

concur. 


[No.  2740.    Decided  March  26,  1898.] 

The  West  Philadelphia  Title  and  Trust  Com- 
pany, Respondent,  v.  The  City  op  Olympia  et  al.^ 
Appellants. 

JUDGMENT  —  TIMB  OP    BNTRT~CIT7    WARRANTS —  DBFBNSBB    AGAINST 

A8SIGNBB — VACATING  JUDGMENT. 

The  entry  of  a  Judgment  some  six  months  after  its  rendition 
does  not  render  it  void  under  the  constitutional  provision  requir- 
ing a  decision  by  the  superior  court  within  ninety  days  after  the 
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final  submission  of  any  cause  to  it,  when  the  decision  of  the  court 
was  in  fact  given  orally  at  the  close  of  the  trial. 

Any  defense  that  may  be  set  up  by  a  city  against  the  original 
payee  of  its  warrants  is  good  as  against  his  assignee. 

Where  all  questions  concerning  the  validity  of  certain  city 
warrants  have  been  tried  and  determined  in  an  action  against 
the  original  payee  of  the  warrants,  an  action  by  his  assignee  to 
vacate  the  Judgment,  more  than  four  years  after  the  entry  of  Judg- 
ment in  the  original  action,  is  not  seasonably  made. 

Appeal  from  Superior  Court,  Thurston  County. — Hon. 
Chakles  H.  AteRj  Judge.    Eevereed. 

P.  Jf .  Trajfy  and  A.  J,  Falknory  for  appellants. 
Frank  D.  Nash,  and  0.  V.  Linrtj  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Rbavis,  J. — This  action  was  commenced  in  the  superior 
court  of  Thurston  county  August  20, 1896,  to  vacate  a  por- 
tion of  the  decree  rendered  by  the  same  court  in  the  case  of 
"W.  J.  Casebeer,  plaintiff,  v,  I.  liberman  and  the  City  of 
Olympia,  defendants.  The  original  cause  was  tried  July  3, 
1891,  am!  the  court  at  that  date  rendered  its  decision;  the 
final  order  or  decree  therein  was  signed  on  July  8, 1891, 
aiid  filed  with  the  clerk  January  23,  1892.  The  complaint 
states  a  cau.«e  of  action  in  favor  of  I.  Liberman  upon  a 
contract  for  grading  and  improving  a  etreet  in  the  city  of 
Olympia;  that  Liberman  under  said  contract  performed 
work  and  labor  and  that  for  such  services  there  were  issued 
and  delivered  to  him  in  payment  certain  warrants  drawn 
on  a  street  grade  fund,  which  warrants  were  transferred  by 
Liberman  to  Thomas  &  Co.,  and  by  them  to  plaintiff;  the 
demand  by  plaintiff  for  payment  of  the  warrants  and  re- 
fusal by  the  city  treasurer  to  pay  the  same.  The  complaint 
also  states  that  about  June  8,  1891,  W.  J.  Casebeer  com- 
menced the  action  heretofore  mentioned,  in  the  same  court, 
against  the  city  of  Olympia  and  said  Liberman  in  which  he 
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prayed  that  the  city  of  Olympia  and  its  officers  be  restrained 
fvoni  exc(Vdting  or  delivering  to  Liberman  any  warrant  or 
other  evidence  of  indebtedness  or  paying  him  any  money 
for  labor  performed  in  grading  and  improving  said  street 
;md  from  exercising  any  acts  under  his  contract;  that  upon 
the  commencement  of  such  suit  a  temporary  injunction  was 
ii-sU'  d  by  the  court  and  afterwards  dissolved;  that  on  the 
third  of  July,  1891,  the  action  was  tried  and  on  January 
23,  1892,  the  findings  of  facts  and  conclusions  of  law  were 
filed ;    that  a  portion  of  the  conclusions  of  law  was: 

"  That  said  plaintiff  was  and  is  entitled  to  a  restrain- 
ing order  and  injunction  of  this  court  restraining  the  de- 
fendant the  city  of  Olympia  from  issuing  to  defendant  I. 
Liberman  any  warrant  or  other  evidence  of  indebtedness 
for  any  work  done  by  him  under  or  pursuant  to  the  alleged 
contract  aforesaid,  and  from  paying  to  him  or  to  any  one 
for  him  or  upon  any  warrant  or  other  evidence  of  indebt- 
edness which  may  have  been  issued,  any  sums  of  money 
whatever;  and  it  is  therefore  ordered  and  adjudged  that 
the  defendant  the  city  of  Olympia  its  agents  and  officers 
each  and  all  are  perpetually  restrained  and  enjoined  from 
issuing  or  delivering  to  defendant  Liberman  any  warrant 
or  other  evidence  of  indebtedness  or  from  paying  to  him 
or  to  anv  one  for  him  any  siun  of  monev  whatever  by  rea- 
son  of  any  work  done  upon  Franklin  St.  by  defendant  L 
Libennan  as  aforesaid;  and  defendant  I.  Liberman  is  re- 
strained and  enjoined  from  exercising  any  and  all  rights 
under  and  by  virtue  of  the  alleged  contract  aforesaid." 

And  it  also  alleges  that  no  other  or  further  order  or  judg- 
ment was  made  or  entered  in  the  action.  It  is  also  alleged 
that  the  warrants  in  question  were  issued  before  the  trial 
of  the  suit  of  Casebeer  v.  Olympia  and  Liberman,  and  that 
the  warrants  were  transferred  by  Liberman  to  Thomas  & 
Co.  prior  to  the  filing  of  the  findings  of  fact  and  conclusions 
of  law.  It  is  also  alleged  that  the  labor  performed  by  Lib- 
erman in  improving  Franklin  street  was  fairly  and  reason- 
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ably  worth  the  amount  represented  by  the  warrants  and  that 
the  city  of  Olympia  has  used  and  enjoyed  the  benefits  of 
the  work  performed  by  liberman  on  the  improvements. 
Plaintiff  also  alleges  that  in  the  year  1891  the  city  of  Olym- 
pia caused  an  assessment  to  be  made  on  all  the  lots  and 
parts  of  Iqts  fronting  upon  Franklin  street  for  the  whole 
cost  of  making  the  improvements,  including  the  value  of 
the  work  performed  by  defendant  Liberman,  and  that  the 
city  is  proceeding  to  collect  from  the  proper  owners  the  to- 
tal cost  of  the  improvements,  including  the  work  performed 
by  Liberman  under  his  part  of  the  contract  as  represented 
by  the  warrants  in  question,  and  that  some  portion  of  the 
assessment  has  been  paid,  and  that  the  amount  paid  was 
sufficient  to  pay  the  warrants  issued  to  Liberman,  and  also 
that  the  city  treasurer  paid  other  warrants  since  the  injunc- 
tion was  issued.  The  contract  between  the  city  of  Olympia 
and  Liberman  is  also  set  out,  in  which,  among  other  things, 
are  found  the  following  stipulations: 

**  Said  Liberman  agrees  that  in  consideration  of  the  issu- 
ing of  said  warrants  as  herein  provided  he  will  waive  die 
right  to  demand  and  receive  payment  from  the  city  of 
Olympia  in  any  other  way* 

''  It  is  further  agreed  that  in  case  said  Liberman  shall 
fail  to  complete  said  work  within  the  time  herein  named 
then  the  party  of  the  first  part  shall  have  the  right  to  con- 
sider said  contract  at  an  end  and  all  rights  and  claims  there- 
under forfeited  by  said  Liberman,  nor  shall  said  Liberman 
receive  or  be  allowed  any  compensation  for  work  done  by 
him  under  this  contract." 

The  defendants,  the  city  of  Olympia  and  treasurer,  de- 
murred to  the  complaint,  assigning  seven  grounds  for  de- 
murrer, only  two  of  which  are  deemed  material  here,  the 
sixth  one,  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  the  seventh,  that  the 
action  has  not  been  commenced  within  the  time  limited  by 
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law.  The  demurrer  was  oyemiled.  The  defendants  then 
answered,  and,  after  a  number  of  denials,  set  up  for  an 
affirmative  defense  that  two  bids  were  made  upon  the  eon- 
tract  mentioned  in  the  complaint^  one  by  liberman  and 
another  by  Casebeer  and  that  Casebeer's  was  the  lower  bid, 
but  that  the  officers  of  the  city  of  Olympia  unlawfully,  after 
the  sealed  bids  were  opened  and  submitted  to  them  by  the 
two  bidders,  and  in  collusion  with  Liberman,  changed  his 
bid  to  make  it  lower,  and  without  giving  any  further  notice 
awarded  the  contract  agreed  on  in  improving  Franklin 
street  to  Liberman,  and  that  under  such  collusive  contract 
a  portion  of  the  work  was  done  by  Liberman  and  the  war- 
rants in  question  issued  to  Liberman  in  payment  therefor. 
Defendants  then  set  up  the  judgment  in  the  original  ac- 
tion, which  was  sought  to  be  vacated  by  the  plaintiflF,  and 
that  in  the  original  action  the  court  adjudged  that  the  con- 
tract of  Liberman  was  illegal  and  void  and  a  perpetual  in- 
junction was  issued  against  the  payment  of  the  warrants 
in  question  or  any  payment  for  any  services  performed  by 
Liberman;  that  such  suit  was  instituted  by  Casebeer  as 
taxpayer  of  the  city  of  Olympia.  Plaintiff  demurred  to  the 
affirmative  defenses  set  up  in  the  answer  of  defendants,  and 
the  superior  court  sustained  such  demurrer.  The  ease  was 
then  tried  in  the  superor  court.  That  court  found  upon  the 
issues  tendered  in  the  complaint  in  favor  of  the  plaintiff 
and  vacated  the  judgment  in  the  case  of  Casebeer,  a  tax- 
payer, V.  City  of  Olympia  and  Liberman,  entered  January 
23,  1892.  The  superior  court,  among  other  findings  of 
fact,  found  that  the  legality  of  the  contract  between  liber- 
man and  the  city  of  Olympia  to  grade  Franklin  street  was 
placed  in  issue  in  the  case  of  Casebeer  v,  Liberman  and  the 
City  of  Olympia,  in  which  the  judgment  is  sought  to  be  va- 
cated by  plaintiff,  and  that  the  court  in  that  action  found 
the  contract  to  be  illegally  made  and  against  public  policy 
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and  void  and  of  no  force  and  effect,  and  that  no  appeal  was 
ever  taken  from  said  original  judgment  by  liberman  and 
no  proceedings  had  ever  been  instituted  in  said  superior 
court  to  modify  or  vacate  the  final  order  or  decree  entered 
in  the  original  case.  Such  findings  are  not  excepted  to  by 
plaintiff. 

Plaintiff  maintains  that  the  findings  of  fact  and  conclu- 
sions of  law  and  decree  were  not  filed  within  ninety  days 
after  the  trial  and  submission  of  the  cause  to  the  superior 
court  and  that,  under  the  constitutional  provision  requiring 
a  decision  by  the  superior  court  within  ninety  days  after  the 
final  submission  of  any  cause  to  it,  any  judgment  thereafter 
rendered  was  void.  But  this  contention  cannot  be  sustained, 
and  in  the  judgment  sought  to  be  vacated  here  the  decision 
appears  to  have  been  given  orally  by  the  court  and  could 
thereafter  have  been  entered  at  any  time.  Some  question 
is  made  by  plaintiff  upon  the  irregularity  of  the  entry  of  the 
findings  of  fact  and  conclusions  of  law  and  the  failure  of 
the  superior  judge  to  distinctly  label  the  decree;  but  these 
were  mere  irregularities,  and  from  the  record  the  judgment 
of  the  superior  court  substantially  appears.  From  the  alle- 
gations of  the  complaint  and  the  findings  of  the  superior 
court  it  fully  appears  that  all  the  questions  in  litigation 
here  were  tried  and  determined  by  the  same  superior  court 
in  1891  and  that  the  conclusions  and  judgment  of  the  court 
have  been  of  record  since  January,  1892.  During  all  that 
time  the  holder  of  the  warrants  in  question  has  taken  no 
action  under  the  code  of  procedure  to  vacate  or  set  aside  the 
judgment.  It  has  so  frequently  been  ruled  by  this  court 
that  city  warrants,  such  as  those  in  question  here,  are  not 
within  the  principles  controlling  the  transfer  of  negotia- 
ble paper  that  it  is  merely  proper  to  state  that  the  plaintiff 
has  no  better  rights  in  this  suit  than  the  original  payee  of 
the  warrants,  Liberman;    and  his  rights  were  all  completely 
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adjudicated,  as  we  have  seen,  by  the  judgment  sought  to  be 
vacated  in  this  suit.  In  the  case  of  Long  v.  EisenbeiSy  18 
Wash.  423  (61  Pac.  1061),  it  was  said: 

"No  reason  is  alleged  by  plaintiffs  why  application  to 
vacate  the  judgment  in  the  original  action  was  not  season- 
ably made.  It  will  be  found,  upon  an  examination  of  the 
authorities,  that,  where  such  applications  to  vacate  a  judg- 
ment have  been  entertained,  it  has  been  in  those  cases  where 
the  complainants  were  without  fault  or  n^ligence.'^ 

The  judgment  of  the  superior  court  is  reversed  with  direc- 
tion to  enter  judgment  in  this  cause  for  the  defendants. 

Scott,  C.  J.,  and  Andebs  and  Duwbab,  JJ.,  concur. 

Gordon,  J.,  took  no  part  in  the  decision  of  this  cause. 


[No.  2795.    Decided  March  26,  1898.] 

37_^1         Simon  S.  Waldo,  Reapandenty  v.  Walter  J.  Milroy, 

Appellant,  Abram  M.  Hyatt  et  cd,,  Respondents, 

ANCILLARY    ADMINIBTBATION — NECESSITY    FOR  —  ACTION    ON    NOTE     BY 

A88IONBB  — EVIDENCE  — PLBAOING. 

The  assisnee  of  a  foreign  administrator  may  maintain  an  ac- 
tion in  the  courts  of  this  state,  although  no  administration  has 
been  had  in  this  state  upon  that  portion  of  the  decedent's  estate 
situated  here. 

In  an  action  In  the  courts  of  this  state  by  an  assignee  of  a 
promissory  note  and  mortgage,  which  had  been  assigned  to  him 
by  a  foreign  administrator,  the  record  of  the  foreign  court  show- 
ing the  appointment  of  plaintiff's  assignor  as  administrator  is  ad- 
missfble  in  evidence. 

The  objection  that  the  complaint  in  an  action  by  the  aaaignee 
of  a  foreign  administrator  does  not  sufficiently  plead  the  proceed- 
ings had  in  the  probate  court  of  another  state  should  be  urged 
in  form  of  a  motion  to  make  the  complaint  more  definite,  and  not 
by  demurrer. 
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Appeal  from  Superior  Court,  Yakima  County. — ^Hon. 
John  £.  Davidbok,  Judge.    Affirmed. 

R.  B.  MUroyj  and  Frank  H.  Rvdleiriy  for  appellant: 

Whether  an  assignee  of  a  foreign  administrator  can 
maintain  suit  on  a  chose  in  action  in  this  state,  where  the 
assignment  is  absolute,  is  a  much  disputed  question.  That 
he  cannot,  see  Dial  v.  Oarjfy  37  Am.  Rep.  737;  Pond  v. 
Makepea^y  2  Mete.  (Mass.)  114;  Steams  v.  Bumhamy  17 
Am.  Dec.  228;    1  Jones,  Mortgages,  §  797. 

O.  Q.  Ellis,  and  Bogle  &  Bigg,  for  respondents: 

The  overwhelming  weight  of  authority  conclusively  es- 
tablishes the  right  of  the  assignee  of  a  chose  in  action  from 
a  foreign  executor  or  administrator  to  maintain  an  action 
thereon  in  his  name  in  the  courts  of  the  state  where  the 
debtor  resides.  Petersen  v.  Chemical  Bank,  32  N.  Y.  21  (88 
Am.  Dec.  298);  Smith  v.  Tiffany,  16  Hun,  552;  Wilr 
kins  V.  EUett,  108  U.  S.  (27  Law.  ed.)  256;  Harper  v. 
Butler,  2  Pet.  (7  Law.  ed.)  239;  Mackay  v.  8t.  Mary's 
Church,  2  Am.  St.  Kep.  881;  Riddick  v.  Moore,  65  N. 
C.  382;  Rand  v.  Hubbard,  4  Mete.  (Mass.)  258;  Leake 
V,  Oikhrist,  2  Dev.  73;  Smith  v.  Railway  Co.,  23  Wis. 
267. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  J. — ^This  action  was  originally  commenced  in 
the  name  of  Lydia  Waldo  for  the  foreclosure  of  a  real  es- 
tate mortgage  executed  by  the  appellant  Milroy.  The  re- 
spondents First  National  Bank,  Bichard  Strobach,  Nettie 
Strobach,  E.  A.  Warriner,  A.  M.  Hyatt  and  O.  W.  Bright 
w^re  made  parties  defendant  under  the  allegation  that  they 
had,  or  claimed,  an  interest  in  the  premises  subsequent  to 
the  mortgage  lien.    The  plaintiff  in  the  action  as  originally 
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commenced  was  a  resident  of  the  state  of  Connecticut.  Sub- 
sequent to  the  commencement  of  the  action,  upon  sugges- 
tion of  the  death  of  plaintiff,  Simon  S.  Waldo,  respondent, 
was  on  notice  permitted  to  file  an  amended  complaint,  and 
to  prosecute  the  action  in  his  own  name  as  owner  of  the 
note  and  mortgage.  The  amended  complaint  alleges  the 
death  of  Lydia  Waldo,  the  appointment  of  one  John  Waldo 
as  her  administrator  by  a  Connecticut  court  and  the  assign- 
ment of  the  note  and  mortgage  in  suit  by  such  adminis- 
trator to  the  respondent  The  appellant  moved  the  court 
to  strike  the  amended  complaint,  for  the  reason  that  it 
^'substitutes  a  new  and  different  cause  of  action  from  that 
set  out  in  the  original  complaint."  This  motion  was  de- 
nied; thereupon  the  appellant  demurred  to  the  complaint 
upon  two  grounds;  first,  that  the  plaintiff  has  no  legal 
capacity  to  sue,  and  second,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled,  and  the  appellant  answered  deny- 
ing upon  information  and  belief  all  of  the  allegations  of  the 
complaint  excepting  that  one  in  which  it  was  alleged  that 
he  was  an  unmarried  man.  Upon  these  issues  the  cause 
proceeded  to  trial  as  between  the  parties  to  the  contro- 
versy in  this  courts  and  resulted  in  a  decree  in  re- 
spondent's favor,  from  which  decree  this  appeal  was 
taken.  The  first  contenticm  of  the  appellant  is  that 
the  court  erred  in  denying  his  motion  to  strike  the 
amended  complaint.  We  think  that  contention  and  the 
second  one,  viz.,  that  the  court  erred  in  overruling  the  de- 
murrer to  the  complaint,  may  be  considered  together — ^they 
raise  substantially  the  same  question.  It  is  appellant's  con* 
tention  that  the  action  abated  by  the  death  of  Lydia  Waldo 
(the  original  plaintiff)  and  that  inasmuch  as  no  adminisftu- 
tor  was  appointed  by  any  competent  court  of  this  state  the 
assignee  of  a  foreign  administrator  cannot  maintain  an  ac- 


GIBSON  V.  KERRY.  159 


Mar.  189B.]  Syllabas. 


tion.  We  have  in  the  recent  case  of  Munson  v.  Exchange 
National  Banhy  decided  March  21,  1898,  ante^  p.  125,  de- 
termined this  question  adversely  to  appellant's  contention, 
and  upon  the  authority  of  that  case  conclude  that  the  court 
did  not  err  in  denying  the  motion  to  strike  and  overruling 
the  demurrer  to  the  complaint.  The  lower  court  also  de- 
nied appellant's  application  for  leave  to  file  an  amended  an- 
swer, setting  up  that  if  an  administrator  of  the  estate  of 
Lydia  Waldo  had  ever  been  appointed  it  was  by  some  court 
without  the  state  of  Washington.  This  was  but  another 
form  of  raising  the  same  contention  already  passed  upon, 
and  the  court  did  not  err  in  refusing  leave  to  amend.  We 
do  not  think  that  it  was  error  on  the  part  of  the  court  to  re- 
ceive the  record  of  the  Connecticut  court  showing  appoint- 
ment of  respondent's  assignor  as  administrator. '  The  con- 
tention of  appellant  that  the  complaint  did  not  sufficiently 
plead  the  proceedings  had  in  the  probate  court  in  Connecti- 
cut, if  tenable,  should  have  been  urged  in  form  of  a  mo- 
tion to  make  the  complaint  more  definite. 

No  reversible  error  appearing  the  judgment  is  affirmed. 

AxDERS,  DuNBAB  and  Eeavis,  JJ.,  concur. 


(No.  2738.    Decided  March  28. 1898.] 

W.  D.  Gibson,  Respondents  v.  A.  S.  Kerry,  Appellant 

UMITATIONS  —  PARTIAL  PAYMKNT  —  BUBDSN  OF  PROOF. 

Where  the  bar  of  the  statute  of  limitations  has  been  pleaded 
against  an  action  on  account,  the  burden  of  relieving  the  ac> 
count  of  the  bar  by  proof  of  partial  payment  within  the  period  of 
limitation,  is  upon  the  plaintiff,  and,  in  case  of  denial  of  part 
pajrment  by  defendant,  can  be  established  only  by  clear  and  con- 
vincing testimony. 
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Appeal  from  Superior    Court,    King    County. — Hon. 
Obanoe  Jacobs,  Judge.    Eeversed. 

Allen  &  AlleUy  and  J,  H,  Powdly  for  appellant. 
Tremper  £  WinstocJcy  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Action  brought  by  plaintiff  to  recover  bal- 
ance on  an  account  for  general  merchandise  sold  to  defend- 
ant and  moneys  paid  and  advanced  for  defendant's  use. 
The  complaint  alleges  that  between  April  6,  1893,  and 
July  10,  1893,  the  various  items  constituting  the  account 
were  furnished  defendant,  and  that  a  number  of  payments 
were  made  on  this  account  in  lumber,  shingles  and  lathes 
on  the  1st  of  June,  1893,  and  that  on  April  29,  1895,  a 
cash  payment  of  $18  was  made  on  the  account  by  defend- 
ant. The  answer  was  a  general  denial  of  the  material  alle- 
gations of  the  complaint  and  for  defense  a  plea  of  the 
statute  of  limitations.  The  action  was  brought  March  23, 
1897.  Payments  made  by  the  defendant  upon  the  account 
stated  by  plaintiff  June  1,  1893,  are  admitted,  but  the  pay- 
ment of  April  29,  1895,  was  in  issue  at  the  trial.  Unless 
this  last  item  of  $18  was  a  part  payment  upon  the  account 
the  bar  of  the  statute  had  attached  before  the  commence- 
ment of  the  suit.  The  defendant  testified  positively  that  he 
never  made  any  payment  on  the  account  and  that  the  $18 
paid  to  plaintiff  on  the  29th  of  April,  1895,  was  paid  for 
hay  sold  and  delivered  to  him  in  1895.  On  his  examination 
in  chief  plaintiff  testified  relative  to  the  $18  payment: 

"  Q. — ^Wbat  were  the  circumstances  connected  with  the 
payment  of  this  $18;  what  was  it  for? 

A. — Just  about  the  time  the  camp  was  closed  down,  Ker- 
Ty  told  me  to  get  a  bill  of  sale  from  Kerr,  which  I  did,  and 
as  soon  as  I  got  it  I  transferred — sent  it  to  Mr.  Kerry,  and 
among  that  was  $18  that  was  paid  me  for  some  hay  on  that 
bill  of  sale. 
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Q. — This  hay  that  wa8  in  the  bill  of  sale^  did  that  belong 
to  you? 

A. — ^No,  sir;  I  just  took  the  order  according  to  Mr.  Ker- 
ry's instructions,  and  got  the  bill  of  sale  according  to  his  in- 
structions. 

Q. — ^What  account  did  you  make  of  the  $18  you  re- 
ceived? 

A. — ^I  gave  Kerry  credit  on  that  account  for  it. 

Q. — ^Did  Mr.  Kerry  instruct  you  to  apply  it  to  any  par- 
ticular purpose,  this  eighteen  dollars? 

A. — "So,  sir,  no  particular  purpose,  never  mentioned  it; 
just  paid  it  over  to  me,  never  mentioned  about  the  account'' 

The  plaintiff  testified  on  his  cross-examination  as  follows 
relative  to  the  $18  payment: 

"  Q. — ^Now,  that  $18  that  you  claim  was  paid  to  you  on 
April  27,  was  paid  to  you,  I  understand  you  to  say,  on  a  bill 
for  hay,  was  it? 

A. — On  an  order,  yes,  for  hay. 

Q. — ^For  a  bill  of  sale,  was  it  not? 

A. — ^Yes,  sir. 

Q. — ^Where  did  you  get  the  hay? 

A. — ^Bill  of  sale. 

Q. — ^Where  did  you  get  the  hay? 

A. — ^From  the  bill  of  sale  which  was  given,  from  Kerr. 

Q. — You  had  received  a  bill  of  sale  from  Kerr  to  some 
hay? 

A. — Yes,  sir. 

Q. — ^Anything  else  besides  the  hay? 

A. — No,  sir,  I  got  the  bill  of  sale  for  this. 

Q. — Then  you  got  the  bill  of  sale  for  some  hay  and  other 
stoS  from  Kerr? 

A. — ^Yes,  sir. 

Q. — ^Where  was  this  hay  and  other  stuff  you  got  the  biU 
of  sale  for? 

A. — ^At  the  camp." 

This  camp  was  one  where  Kerr  &  Co.  were  engaged  in 
logging  and  plaintiff  had  furnished  merchandise  to  this 
camp  on  defendant's  account,  but  had  ceased  to  furnish  the 
same  in  July,  1893.    The  logging  camp  was  being  removed. 

11—10  WASH. 
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Plaintiff  continued: 

"  Q. — ^Now,  does  that  hay  appear  on  ihis  bill? 

A. — No,  sir. 

Q. — ^Nowhere? 

A. — ^No,  sir. 

Q. — Do  any  of  these  items  in  that  bill  of  sale  appear  on 
this  bill? 

A. — ^No,  sir. 

Q. — ^And  the  $18  was  paid  as  a  part  of  the  articles  in 
that  bill  of  sale,  was  it  not? 

A. — ^No,  sir. 

Q.— That  is  the  hay? 

A. — ^N"o,  sir. 

Q. — ^It  was  not  paid  for  that  hay? 

A. — ^I  didn't  consider  it  so. 

Q. — ^Didn't  you  testify  a  while  ago  that  he  paid  you  $18 
for  the  hay? 

A. — ^He  paid  me  $18,  that  I  never  considered  part  of  the 
hay. 

Q. — Didn't  he  understand  he  was  paying  you  for  that 
hay? 

A. — I  don't  know  what  he  understood. 

Q. — ^Was  not  he  paying  you  for  the  hay  in  that  bill  of 
sale? 

A. — I  don't  know.  I  presented  the  order  and  got  my 
$18." 

This  order  was  made  by  the  foreman  of  the  logging  camp 
who  got  the  hay  and  was  made  upon  the  defendant. 

"  Q. — ^You  presented  that  order  to  Kerry,  and  he  paid 
you  $18? 

A. — ^Yes,  sir. 

Q. — ^And  that  was  for  the  hay,  was  it  not? 

A. — ^I  didn't — ^no,  sir. 

Q. — ^That  order  was  for  the  hay? 

A. — ^I  don't  know  whether  it  was  for  the  hay  or  not. 

Q. — ^Was  it  goods  that  Marion  got? 

A. — ^Yes,  sir;    he  got  the  goods. 

Q. — Did  Kerr  get  the  goods  for  which  you  received  that 
$18? 
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A. — Yes,  sir,  I  considered  it  so. 

Q. — ^If  the  order  was  for  Marion  on  Kerry  to  pay  you 
918  for  hay  that  he  had  got,  how  did  you  consider  it  was 
hay  that  Kerry  got? 

A. — ^I^got  the  order  on  Kerry,  I  got  a  bill  of  sale  on 
Kerry's  instructions,  and  I  depended  on  him  entirely. 

Q. — That  is,  this  was  how  you  got  this  bill  of  sale? 

A. — No,  sir,  it  is  not.  I  got  him  a  bill  of  sale  and  item- 
ized  everything." 

And  again  the  question  was  asked  plaintiff: 

"  Q. — ^Now,  then,  I  will  ask  you  again,  for  what  was  that 
^18  paid  you? 

A. — ^Well,  on  the  strength  of  that  order  he  paid  me  it. 

Q. — Now,  did  you  sell  that  hay  to  Kerry? 

A. — ^I  never  considered  I  sold  it  to  Kerry,  no,  sir. 

Q. — Who  did  you  sell  it  to? 

A. — ^I  never  sold  it  at  all,  I  just  presented  the  order  as 
lie  told  me  to  get  it,  which  I  did,  and  he  gave  me  $18  for  it, 
3Xid  I  applied  it  to  his  account 

Q. — Who  got  the  hayf 

A. — Kerry  got  the  hay. 

Q. — Then  who  got  the  money  for  the  hayf 

A. — I  did. 

Q. — ^That  is  the  eighteen  dollars? 

A. — ^Yes,  sir. 

Q. — ^And  you  credited  that  on  the  account  you  sued  for 
here? 

A. — ^Tes,  sir. 

Q. — ^Who  did  you  charge  the  hay  to? 

A. — ^Never  charged  anybody." 

It  has  been  noted  that  the  accoxmt  of  plaintiff  was  more 
than  three  years  old  when  the  suit  was  commenced.  The 
burden,  then,  of  relieving  the  account  against  the  bar  of 
the  statute  pleaded  was  upon  the  plaintiff,  and  upon  the 
fact  of  the  payment  made  on  the  29th  of  April,  1895,  hav- 
ing been  intended  as  a  part  payment  on  the  account.  The 
principle  upon  which  part  payment  operates  as  a  renewal 
of  the  account  and  a  suspension  of  the  statute  is  because  a 
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promise  to  pay  the  balance  of  the  debt  is  inferred  from  the 
partial  payment  and  such  payment  is  considered  as  an  ac- 
knowledgment of  the  debt  Where  the  debtor  makes  part 
payment  npon  an  account  without  any  words  of  explana- 
tion the  law  infers  that  such  payment  is  an  acknowledge 
ment  of  the  remainder  due,  and  a  promise  to  pay  it  In 
Tippets  V,  Heane,  1  Cromp.  M.  &  B.,  252,  the  rule  is  well 
stated: 

^  In  order  to  take  a  case  out  of  the  statute  of  limitations 
by  a  part  payment^  it  must  appear,  in  the  first  place,  that 
the  payment  was  made  on  account  of  a  debt.  .  .  . 
Secondly,  that  the  payment  was  made  on  account  of  the 
debt  for  which  the  action  was  brought,  .  .  .  and  in 
the  third  place  it  is  necessary  to  show  that  the  payment  was 
made  as  a  part  payment  of  a  greater  debt,  because  the  prin- 
ciple upon  which,  a  part  payment  takes  a  case  out  of  the 
statute  is,  that  it  admits  a  greater  debt  to  be  due  at  die 
time  of  part  payment." 

While  the  jury  in  answer  to  the  special  interrogatory 
found  that  the  $18  was  paid  by  defendant  upon  the  ac- 
count generally,  it  is  not  supported  by  substantial  evidence. 
As  we  view  the  plaintiffs  testimony,  it  is  too  evasive  and 
contradictory  to  establish  the  fact  of  a  part  payment  made 
on  the  account.  It  appears  from  the  plaintiff's  testimony 
that  the  defendant  purchased  some  hay  through,  or  from, 
the  plaintiff,  and  that  defendant  paid  plaintiff  $18  for  the 
same,  though  this  view  is  not  certain;  in  fact,  as  already 
mentioned,  the  testimony  upon  this  point  by  the  plaintiff 
is  involved  and  unsatisfactory,  and  not  sufficient  to  justify 
the  finding  of  the  jury. 

The  judgment  of  the  superior  court  is  therefore  re- 
versed. 

SooTT,  C.  J.,  and  Duwbar,  Gordon  and  Anbebs,  JJ., 
concur. 


WASHINGTON  MILL  00.  v.  SPRAGUE  LUMBER  00.   165 
Mar.  1898.]  Syllabus. 


[No.  2608.    Decided  March  29,  1898.1 

Washington  Mill  Company  et  ah.  Respondents^  v. 
Sprague  Lumber  Company,  Respandentf  First  Nat- 
ional Bank  of  Sprague,  Appellant. 

<APPBAL — BRIEFS  —  COBPORATIOM8  —  NOTS  AND  MOBTOAOS  BT  STOCK- 
H0LDBB8  —  CONSIDEBATION  —  BIGHTS  OF  CBBDITOB8  —  BBOEIYBBS. 

Appellant's  brief  will  be  stricken  from  the  Ales,  when  it  fails 
to  comply  with  the  supreme  court  rule  requiring  references  there- 
in to  the  pages  of  the  record  for  verification,  except  in  cases  where 
the  record  is  not  very  extensive. 

The  giving  of  a  joint  and  several  note  by  one  stockholder  of  a 
corporation  as  principal  and  by  the  other  stockholders  as  sureties 
creates  an  individual  liability  against  the  makers,  although  they 
may  have  intended  by  its  execution  to  create  an  obligation  against 
the  corporation. 

The  fact  that  the  stockholders  of  a  corporation  are  estopped  to 
deny  the  validity  of  certain  notes  and  mortgages  as  subsisting 
corporate  obligations  Is  not  necessarily  binding  upon  the  credit- 
ors nor  the  receiver  of  the  corporation. 

A  receiver  of  an  Insolvent  corporation  may,  in  behalf  of  cred- 
itors, disaffirm  acts  of  the  corporation  and  maintain  actions  to 
set  aside  transfers  and  conveyances  of  the  corporate  property  made 
in  firand  of  their  rights. 

Where  mortgages  given  by  a  corporation  have  been  declared 
invalid  at  the  suit  of  a  receiver  of  the  corporation,  all  Itona  fide 
creditors,  prior  as  well  as  subsequent,  are  entitled  to  participate 
in  whatever  funds  the  receiver  may  procure  as  the  proceeds  of 
the  property  of  the  corporation. 

Although  corporations  In  this  state  have  power  under  Gen. 
Stat,  §1500  (Bal.  Code,  §4268),  to  mortgage  real  and  personal 
property,  such  power  must  be  confined  within  the  purposes  for 
which  the  corporation  was  created,  and  does  not  authorize  cor- 
porations to  mortgage  their  property  to  secure  the  debt  of  any, 
or  all,  of  its  stockholders,  to  the  injury  of  its  creditors. 

When  a  corporation  enters  into  a  contract  which  under  no  cir- 
cumstances it  'has  power  to  make,  such  contract  is  void  as  to  its 
creditors,  although  assented  to  by  all  of  its  stoclbholders,  since  the 
party  attempting  to  contract  with  the  corporation  is  chargeable 
with  notice  of  its  powers. 
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The  securing  by  a  corporation  of  a  stockholder  whose  services 
will  be  valuable  to  it  by  reason  of  his  being  a  practical  machin- 
est  would  not  afford  sufficient  consideration  for  a  mortgage  of  all 
the  corporate  property  to  secure  the  individual  debt  of  such  stock- 
holder, even  if  it  were  conceded  that  the  corporation  had  the 
power  to  execute  a  mortgage  of  such  character. 

Appeal  from  Superior  Court,  Lincoln  County. — ^Hon. 
Wallaoe  MouiTT,  Judge.  Affirmed. 

J.  W.  Merritty  for  appellant. 
Danson  &  HunekCy  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Ain>EB8,  J. — The  respondents  moved  to  strike  the  brief 
of  appellant  from  the  files  on  the  ground  that  the  pages  of 
the  record  were  not  referred  to  therein  for  verification,  as 
required  by  Eule  VJJLL.  of  this  court  But,  as  the  record 
did  not  appear  to  be  very  extensive  and  the  errors  assigned 
were  largely  predicated  upon  the  alleged  fact  that  the  trial 
court's  conclusions  of  law  were  not  supported  by  the  find- 
ings as  made,  we,  following  Frodieh  v.  Morse,  15  Wash. 
686  (47  Pac.  22),  denied  the  motion  at  the  hearing,  al- 
though appellant  had  not  complied  with  the  rule  even  sub- 
stantially. We  deem  this  rule  ^unently  reasonable,  aa  it 
is  but  a  matter  of  simple  justice  to  the  court  and  opposite 
counsel  to  designate  in  the  brief  just  where  any  &ct  or 
proposition  discussed  therein  may  be  found  in  the  record. 
A  failure  to  comply  with  the  requirements  of  the  rule 
might,  in  certain  instances,  impose  great  and  unnecessary 
labor  upon  this  court;  and  we  again  take  occasion  to  sug- 
gest that  it  is  not  only  the  better,  but  the  safer,  practice  for 
coimsel  to  observe  the  rule  in  all  cases. 

The  respondents,  Washington  Mill  Company  and  the 
Sprague  Lumber  Company,  are  corporations  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  state  of 
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Wafihington.  In  September,  1892,  all  of  the  capital  stock 
of  the  Lumber  Company  was  owned  by  David  B.  Strickler, 
C.  F.  Bassett  and  F.  H.  Hayes,  each  holding  the  same  num- 
ber of  shares.  On  or  about  the  29th  day  of  that  month 
the  said  Strickler  sold  his  stock  to  one  Nygard  for  the  agreed 
price  of  $5,000,  receiving  in  payment  therefor  $2,600  in 
cash  and  land,  and  a  note  for  $2,500,  the  remainder  of  the 
purchase  price,  signed  by  the  said  Nygard,  Bassett  and 
Hayes,  the  last  two  named  individuals  being  sureties  for 
Nygard.  Before  the  note  was  executed,  the  president  of  the 
appellant^  the  First  National  Bank  of  Sprague  (now  Fideli- 
ty National  Bank  of  Spokane)  agreed  with  Strickler  to  dis- 
eount  the  note,  and,  although  he  first  suggested  that  the  note 
be  executed  by  the  Lumber  Company  in  its  corporate  name, 
he  finally  concluded  to  have  it  signed  by  the  stockholders 
individually,  ^Hjo  avoid  any  irregularities  of  the  corpora- 
tion,*'  which  was  accordingly  done  by  his  direction.  Strick- 
ler then  took  the  note  and  immediately  delivered  it  to  the 
bank  in  pursuance  of  the  original  agreement,  the  president 
and  manager  of  the  bank  knowing  at  the  time  that  it  was 
given  and  received  in  part  payment  of  a  debt  due  from  Ny- 
gard individually.  The  note  was  joint  and  several  in  form, 
and  was  due  in  one  year  after  date.  The  makers  not  being 
able  to  pay  it  at  maturity,  on  December  29,  1893,  a  new 
note  was  given  to  the  bank  payable  on  demand  for  the  prin- 
cipal of  ike  first  note  and  accrued  interest  thereon.  This 
note  was  also  joint  and  several,  and  was  signed  by  the  same 
parties  who  executed  the  first  one.  On  January  20,  1894, 
the  Lumber  Company,  at  the  request  of  the  bank,  execut- 
ed a  mortgage  upon  all  of  its  real  estate,  and  a  chattel  mort- 
gage upon  all  its  personal  property  to  secure  the  payment 
of  the  last  mentioned  note.  At  the  time  of  the  making  of 
these  mortgagee  it  was  agreed  by  and  between  the  parties 
thereto  that  the  mortgagor  should  retain  possession  of  the 
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property  mortgaged,  conduct  its  business  as  usual,  and  out 
of  the  proceeds  thereof  pay  the  bank  $100  per  month,  pro- 
vided the  business  of  the  company  justified  the  payment  of 
that  sum.  Payments  to  the  bank  were  made  on  the  note 
from  time  to  time  by  the  Lumber  Company,  and  the  amount 
thereof  was  charged  to  Nygard  on  the  books  of  the  concern. 
The  Lumber  Company  conducted  its  business  after  the  exe- 
cution of  the  mortgages  as  it  had  theretofore  done,  until 
about  January  6,  1896,  at  which  time,  being  wholly  insol- 
vent, it  ceased  to  do  business  and  turned  its  property  over 
to  the  bank.  At  the  time  the  mortgages  above  mentioned 
were  given,  the  Lumber  Company  owed  various  persons, 
but  no  provision  whatever  was  made  for  the  payment  of 
these  debts.  In  January,  1896,  the  respondent,  Washing- 
ton Mill  Company,  instituted  this  action  against  the  Lum- 
ber Company  to  recover  the  balance  due  on  an  account  for 
lumber  and  building  materials  sold  and  delivered  to  the 
defendant  between  May  29,  1893,  and  October  22,  1895, 
and  to  obtain  a  decree  declaring  the  two  mortgages  given 
to  the  bank  null  and  void.  The  plaintiff  in  its  complaint 
alleged  the  insolvency  of  the  defendant  and  asked  that  a  re- 
ceiver of  its  property  be  appointed.  The  Lumber  Company 
not  objecting,  the  respondent,  Sanderson,  was  duly  appoint- 
ed such  receiver.  After  giving  the  bond  required  by  the 
court,  the  receiver,  by  leave  of  the  court,  filed  his  com- 
plaint in  intervention  alleging,  in  substance,  that  the  de- 
fendant, Sprague  Lumber  Company,  without  any  considera- 
tion, had  executed  and  delivered  to  the  First  National  Bank 
of  Sprague,  the  other  defendant,  a  mortgage  upon  all  its 
real  estate  and  another  mortgage  upon  its  personal  prop- 
erty; that  these  mortgages  were  given  to  secure  an  indebt- 
edness owing  to  said  bank  by  a  third  person;  that  the 
Sprague  Lumber  Company  had  no  authority  under  its  arti- 
cles of  incorporation  to  become  surety,  and  that,  at  the  time 
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the  mortgages  were  executed  and  delivered,  the  Spragu? 
Lumber  Company  was  indebted  to  various  creditors,  wliich 
indebtedness  had  not  since  been  paid.  Upon  this  complaint 
the  receiver  asked  to  have  both  mortgages  declared  void 
and  canceled.  The  bank  answered  both  plaintiflPs  and  in- 
tervenor's  complaints,  setting  up  facts  intended  to  show  the 
validity  of  the  mortgages.  The  court  found  the  mortgages 
void  as  to  the  plaintiff  and  receiver,  and  entered  its  decree 
accordingly. 

The  claim  that  the  court  erred  in  finding  that  the  note  in 
question  was  signed  by  Bassett  and  Hayes  as  sureties  for 
Nygard  is,  in  our  judgment,  without  any  substantial 
foundation.  Mr.  Bassett  himself  testified  explicitly  that 
he  and  Mr.  Hayes  both  signed  the  first  note  as  sureties  for 
Nygard;  and  the  very  nature  of  the  transaction  clearly 
shows  that  such  was  the  fact.  Nygard  alone  owed  the  debt 
for  which  the  note  was  given,  and  if  the  other  parties  to 
the  note  were  not  his  sureties  it  is  difficult,  to  say  the  least, 
to  imderstand  what  their  relations  to  him  were.  The  fact, 
if  it  be  a  fact,  as  claimed  by  appellant,  that  they  did  not 
intend  to  be  bound  individually  when  they  signed  the  note, 
and  that  they  supposed  they  were  creating  an  obligation 
against  the  corporation,  cannot  change  their  status  as  shown 
by  the  note  itself,  as  well  as  by  the  evidence  with  reference 
to  it.  The  second  note  was  but  a  renewal  of  the  first,  and 
the  relations  of  the  parties  thereto  to  each  other  remained 
the  same.  The  finding  of  the  court  that  the  note  in  con- 
troversy was  executed  on  September  29,  1893,  was  erro- 
neous, it  in  fact  having  been  made  on  December  29,  1898. 
But  this  error  was  in  nowise  prejudicial  to  the  appellant^  as 
the  respondents  are  not  claiming  that  the  lapse  of  time  be- 
tween the  execution  of  the  note  and  the  mortgages  consti- 
tutes any  evidence  of  bad  faith  on  the  part  of  the  makers 
or  the  Lumber  Company  or  the  bank.    That  the  note  deliv- 
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ered  to  the  appellant  bank  evidenced  a  debt  of  the  individ- 
ual makers  thereof,  and  not  that  of  the  corporation  in  which 
such'  makers  were  stockholders,  seems  to  us  almost  too  plain 
for  argument  or  discussion.  But  the  fact  that  Bassett  and 
Hayes  signed  it  as  sureties  for  Nygard  did  not  in  any  man- 
ner affect  the  bank.  Ab  to  it,  the  note  was  manifestly  the 
debt  of  each  and  every  one  of  the  makers.  It  would  be 
no  defense  to  a  suit  by  the  bank  on  this  note  for  Bassett 
and  Hayes,  or  either  of  them,  to  plead  that  they  were  mere- 
ly sureties  for  Nygard.  It  is  contended  by  the  learned 
counsel  for  the  appellant  that  inasmuch  as  the  Lum- 
ber Company  and  all  of  its  stockholders  have  at  all  times 
recognized  the  note  and  mortgage  as  valid  and  subsisting 
obligations  against  the  corporation,  neither  the  stockhold- 
ers nor  the  corporation  can  now  be  heard  to  say  that  they 
are  invalid  and  that  the  creditors  of  the  corporation  are  in 
no  better  position  in  that  regard  than  the  stockholders 
themselves.  But,  assuming,  for  the  present,  that  the  val- 
idity of  the  mortgages  cannot  be  called  in  question  by  the 
stockholders,  all  of  whom  authorized  their  execution,  it  by 
no  means  follows  that  they  are  good  against  creditors  of  the 
Lumber  Company  or  their  representative,  the  receiver. 
The  receiver  of  an  insolvent  corporation  represents  not  only 
the  corporation,  but  also  the  stockholders  and  creditors, 
and  it  is  his  duty  to  assert  and  protect  the  rights  of  each  of 
these  several  classes  of  persons.  Wait,  Insolvent  Corpora- 
tions, §  210;  Boone,  Corporations,  174.  And  as  a  repre- 
sentative of  creditors  the  receiver  is  vested  with  rights  not 
possessed  by  the  corporation.  Wait,  Fraudulent  Convey- 
ances, §  117.  In  behalf  of  creditors  he  may  disaffirm  acts 
of  the  corporation,  and  maintain  actions  to  set  aside  trans- 
fers and  conveyances  of  the  corporate  property  made  in 
fraud  of  their  rights.  Wait,  Insolvent  Oorporatiotis, 
§§  562,  227;    Van  Cott  v.  Van  Brunty  2  Abb.  N.  C.  288; 
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Upton  V.  Englehartj  3  Dill.  496;  OiUei  v.  Moody,  3  N.  Y. 
479;  Talmage  v.  Felly  7  N.  Y.  328;  National  Trust  Co. 
V.  MiUery  33  N.  J.  Eq.  155;  Alexander  v.  Relfey  *lAi  Mo. 
496;  Pittsburg  Carbon  Co.  V.  McMiUiny  119  N.  Y.  46 
(23  N.  E.  530).  Discussing  this  question,  the  court  in  the 
ease  last  cited  well  said: 

^  It  is  claimed  that  no  action  could  have  been  maintained 
by  the  trustee,  representing  the  trust  combination,  against 
the  Brush  Electric  light  Compajiy,  to  recoyer  the  purchase 
price  of  the  carbons,  for  the  reason  that  the  illegality  of 
the  combination  would  have  constituted  a  good  defense.  As- 
suming this  predicate,  it  is  asserted  that  the  receiver  stands 
in  the  same  position,  and  that  his  title  is  subject  to  the  same 
infirmity  as  that  of  the  combination  which  he  represents. 
Without  considering  the  assiunption  upon  which  this  pro- 
position is  based,  it  is  a  sufficient  answer  to  the  proposition 
asserted,  that  the  receiver  unites  in  himself  the  right  of  the 
trust  combination,  and  also  the  right  of  creditors,  and  that 
he  may  assert  a  claim  as  the  representative  of  creditors, 
which  he  might  be  unable  to  assert  as  a  representative  of 
the  combination  merely.  The  general  rule  is  well  estab- 
Iiahed  that  a  receiver  takes  the  title  of  the  corporation  or 
individual  whose  receiver  he  is,  and  that  any  defense  which 
would  have  been  good  against  the  former,  may  be  asserted 
against  the  latter.  But  there  is  a  recognized  exception, 
which  permits  a,  receiver  of  an  insolvent  individual  or  cor- 
poration, in  the  interest  of  creditors,  to  disaffirm  dealings  of 
the  debtor  in  fraud  of  their  rights.  (OUlet  v.  Moody,  3  N. 
Y.  479;  Porfert;.  WtZZiaww,  9id.  142;  CuHis  v.  Leavitt, 
15  id*  9,  108.)  Assuming  that  the  trustee  could  not  have 
recovered  of  the  Brush  Electric  Light  Company  for  the 
reasons  suggested,  it  would  be  a  very  strange  application  of 
the  doctrine  tiiat  no  right  of  action  can  spring  from  an  il- 
legal transaction,  which  should  deny  to  innocent  creditors 
of  the  combination,  or  to  the  receiver  who  represents  them, 
the  right  to  have  the  debt  collected  and  applied  in  satisfac- 
tion of  their  claim.  The  just  rule  of  the  common  law,  that 
courts  will  not  lend  their  aid  to  enforce  illegal  transac- 
tions at  the  instance  of  a  party  to  the  illegality,  would  be 
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misapplied  if  permitted  to  be  used  to  prevent  the  applica- 
tion of  the  fund  in  question  to  the  payment  of  creditors  of 
the  combination." 

While  it  is  perhaps  unnecessary  to  add  anything  to  what 
was  there  said  by  the  learned  court,  it  may  be  proper  to 
observe  that  the  application  of  the  doctrine  contended  for 
by  the  appellant  to  this  case  would  place  the  creditors  of 
the  Lumber  Company  completely  at  the  mercy  of  the  offi- 
cers and  stockholders  of  the  corporation. 

The  next  question  to  be  considered  is  whether  the  mort- 
gages under  consideration  are  void  as  to  the  respondent 
Mill  Company,  or  any  of  the  creditors  represented  by  the 
receiver.  The  appellant  insists  that  their  validity  cannot 
be  questioned  by  the  Washington  Mill  Company  for  the  rea- 
son that  its  claim  accrued  subsequently  to  the  time  of  their 
execution,  citing  Boy  &  Co.  v,  Scotty  Hartley  &  Co.,  11 
Wash.  399  (39  Pac.  679),  in  support  of  its  position.  The 
evidence  on  that  point  is  not  clear,  but  we  are  inclined  to 
the  opinion  that  the  most,  if  not  all,  of  the  Mill  Company's 
debt  did  accrue  after  the  mortgages  were  made,  and  that 
said  company  must  therefore  be  held  to  be  a  subsequent 
creditor.  But,  assuming  that  to  be  true,  it  does  not  necesr 
sarily  follow  that  the  judgment  must  be  reversed.  The 
court  below  found,  and  the  proof  shows,  that  at  the  time  the 
mortgages  were  executed  there  were  various  creditors  of 
the  Lumber  Company  whose  claims  have  never  been  paid. 
These  creditors  were  represented  by  the  receiver,  and  if  the 
mortgages  were  void  as  to  them,  or  any  of  them,  the  court 
was  right  in  setting  them  aside.  Bump,  Fraudulent  Con- 
veyances (4th  ed.),  §  34.  And  we  are  of  the  opinion  that 
they  were  void  as  to  existing  creditors  at  least,  and  all 
bona  fide  creditors  are  therefore  entitled  to  participate  in 
whatever  funds  the  receiver  may  procure  as  the  proceeds  of 
the  property  of  the  corporation.    Wait,  Fraudulent  Convey- 
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anees  (3d  ed.)^  §  104.  Bump,  Fraudulent  ConveyanceB 
(4th  ed.),  §  297.  It  is  true  that  our  statute  in  relation  to 
corporations  authorizes  them  to  mortgage,  sell  and  convey 
real  and  personal  property  (1  Hill's  Code,  §  1500,  subd.  3, 
Bal.  Code,  §  4253),  but  that  does  not  change  the  law  as  to 
the  rights  of  creditors.  "Nor  does  that  section  authorize 
corporations  to  mortgage  their  property  for  all  conceiyable 
purposes  and  under  all  eircumstances.  A  corporation,  be- 
ing the  mere  creature  of  the  law,  possesses  only  those  pow- 
ers which  the  statute,  or  its  articles  of  incorporation,  con- 
fer upon  it,  either  expressly  or  as  necessarily  incidental  to 
the  purposes  for  which  it  was  created.  Green's  Brice's 
UUra  Vires,  29;  Bank  of  Augusta  v.  Sarhy  18  Pet.  587; 
Dartmouth  College  v.  Woodwardy  4  Wheat.  518;  Beach  v. 
Fulton  Bank,  3  Wend.  583.  Our  statute  also  provides  that 
corporations  shall  have  power  to  carry  on  all  kinds  of  busi- 
ness within  the  objects  and  purposes  of  the  company,  as 
expressed  in  the  articles  of  incorporation.  1  Hill's  Code, 
§  1600,  subd.  7  (Bal.  Code,  §  4253).  The  articles  of  in- 
corporation of  the  Sprague  Lumber  Company  provided  that 
the  object  and  purposes  of  the  company  were  "to  manufac- 
ture, buy  and  sell  lumber,  and  of  engaging  in  the  lumber 
business  and  selling  all  kinds  of  building  material."  And, 
as  incident  to  the  business  therein  specified,  the  company 
might  have  bought  lumber  on  credit  and  properly  mort- 
gaged its  property  to  secure  the  payment  of  such  debt  But 
manifestly  it  had  no  power  to  mortgage  all  its  property, 
without  consideration,  to  secure  the  debt  of  any,  or  all,  of 
ita  stockholders,  to  the  injury  of  its  creditors.  It  was  no 
part  of  its  business  to  become  surety  for  the  accommodation 
of  others.  Qreen's  Brice's  Ultra  VireSy  p.  252;  Lucas  v. 
White  Line  Transfer  Co.,  69  Am.  Kep.  449  (30  N.  W. 
771).  See,  also,  Madison^  etc..  Plank  Road  Co.  v.  Plank 
Road  Co.y  7  Wis.  69.    And  every  person  dealing  with  it 
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was  charged  with  notice  of  its  powers.  When  a  corpora- 
tion enters  into  a  contract  which  nnder  no  circumstances 
it  has  power  to  make,  such  contract  is  void  as  to  its  creditors, 
although  assented  to  by  all  of  its  stockholders.  Naiumal 
Trust  Company  v.  MiUer,  supra,  and  cases  cited.  See, 
also,  Webster  v,  Howe  Machine  Co.,  64  Conn.  394  (8  Atl. 
482).  This  principle  was  applied  in  Stewart  v.  Oavld,  8 
Wash.  367  (36  Pac.  277),  where  it  was,  in  effect,  held  that 
one  owning  all  of  the  stock  of  a  corporation  was  not  author- 
ized to  transfer  the  property  of  the  corporation  to  secure  an 
individual  indebtedness,  to  the  prejudice  of  the  corporation 
creditors.  But  the  appellant  insists  that  the  note  and  mort- 
gage were  not  executed  without  consideration,  for  the  rea- 
son that  the  Limiber  Company  was  benefited  by  having 
the  services  of  the  stockholder  Nygard,  who  was  a  practical 
machinist,  and  that  under  our  decision  in  Wheeler^  Osgood 
&  Co,  V.  Everett  Land  Co.,  14  Wash.  680  (45  Pac.  816), 
the  mortgages  in  question  are  valid.  We  held  in  that  case 
that  a  corporation,  under  its  articles  of  association,  vfhich 
were  quite  comprehensive  and  general,  had  a  right  to  be- 
come surety  for  a  contractor,  in  accordance  with  the  local 
custom  of  such  companies,  for  the  purpose  of  procuring 
certain  business,  and  which  it  did  procure.  There  the  cor- 
poration by  becoming  surety  received  a  direct  benefit  in  the 
enhancement  of  its  ordinary  and  legitimate  business,  but 
no  such  fact  appears  in  this  case.  The  powers  of  the  Lum- 
ber Company  are  much  more  circumscribed  by  its  articles 
of  incorporation  than  were  those  of  the  corporation  there 
considered.  And  even  if  it  were  conceded,  which  we  do 
not  concede,  that  the  Lumber  Company  had  power  to  exe- 
cute the  mortgages  under  consideration,  still  it  would  be 
impossible  to  conclude  that  the  practical  ability  and  valu- 
able services  of  a  new  stockholder  were  a  sufficient  consid- 
eration for  a  pledge  of  all  the  property  of  the  company  to 
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secure  such  stockholder's  debt.  The  cases  cited  from  other 
courts  by  appellant  differ  so  "widely  from  the  case  at  bar  in 
respect  to  the  facts  and  circumstances  involved  that  they 
are  entitled  to  but  little  weight  in  support  of  its  conten- 
tion. 

We  have  carefully  examined  all  of  the  errors  assigned  by 
appellant,  and,  perceiving  no  substantial  error  in  the  record, 
the  judgment  ia  affinned. 

Scott,  C.  J.,  and  Gordon,  Dunbab  and  Reavis,  JJ., 
concur. 


[No.  2690.    Decided  March  29,  1898.] 

Pierce  County,  Washington,  and  Stephen  Judson, 
CLS  TVeasurer^  Respondents,  v.  E.  G.  Merrill  et  aL, 
DefendanUf  Gborob  L.  Rose,  Appellant. 

TAXATION  —  ACTION  TO  BNfOBCB — WHEN  ACCBUKS — STATUTOBY  BSMBDY. 

The  right  of  action  for  the  coUection  of  a  tax  does  not  accrue 
at  the  date  the  Uen  attaches,  but  from  the  date  of  deUnquency. 

An  action  will  not  lie  for  the  collection  of  a  tax  on  personal 
property,  when  the  statute  gives  the  treasurer  the  exclusive  right 
to  enforce  the  collection  of  the  tax  by  distnaint  and  sale  of  the 
property  taxed 

Courts  of  equity  have  no  jurisdiction  to  collect  taxes  or  to 
appoint  a  receiver  for  that  purpose. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Thomas  Cabsoll,  Judge.    Eeversed. 

H.  G.  Rowland^  and  John  W.  BlaJcBy  for  appellant: 

Where  the  legislature  has  provided  a  remedy  for  the  col- 
lection of  taxes  on  personal  property,  such  remedy  is  ex- 
clusive, and  no  other  means  can  be  resorted  to  to  coerce  pay- 
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ment.  Richards  v.  County  CommiasionerSy  40  Neb.  46 
(42  Am.  St  Rep.  650);  People  v.  BigginSy  C6  BL  481; 
Mason  County  v.  Simpsony  13  Wash.  250;  Cooley,  Taxa- 
tion (2d  ed.),  16.  The  remedy  for  the  collection  of  taxes 
on  personal  property  in  this  state  is  by  distraint  after  the 
1st  day  of  December  following  the  date  of  such  delinquen- 
cy, and  no  action  for  the  collection  of  a  tax  oa  personal 
property  can  be  maintained,  unless  especially  given  by  statr 
ute.  State  v.  Baltimore  &  0.  B.  B.  Co.y  23  S.  E.  677; 
Andover  Turnpike  v.  Oouldy  6  Mass.  40  (4  Am.  Dec.  80) ; 
City  of  Camden  v.  Allen,  26  N.  J.  Law,  398;  Board  of 
Commissioners  v.  First  National  Banhy  30  Pac.  22;  City 
of  Detroit  v.  Jeppy  18  N.  W.  217;  Richards  v.  StogsdeU, 
21  Ind.  74;  State  v.  Southwestern  B.  B.  Co.y  70  Ga.  11; 
Montezuma  V.  W.  S.  Co.  v.  Belly  36  Pac.  1102. 

A.  B.  TitloWy  Prosecuting  Attorney,  for  respondents: 

A  tax  lien  on  personal  property  may  be  enforced  by  suit 
and  is  not  confined  to  the  statutory  remedy.  City  of  Oak- 
land V.  Whipple,  39  Cal.  112;  People  v.  Seymoury  16  Cal. 
332  (76  Am.  Dee.  521);  City  of  Dubuque  v.  Illinois  Cen- 
tral B.  B.  Co.y  39  Iowa,  56;  Davenport  v.  ChicagOy  B.  I. 
&  P.  B.  B.  Co.y  38  Iowa,  633;  City  of  Burlington  v. 
Burlington  &  M.  B.  Co.y  41  Iowa,  134. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Suit  in  equity  by  respondents  to  restrain  re- 
moval from  the  county  of  Pierce  of  certain  personal  proper- 
ty on  which  the  county  claimtKi  a  lien  for  taxes  for  the  year 
1896.  Taxes  for  the  years  1893,  1894  and  1895  are  also 
due,  for  which  taxes  the  county  had  a  lien.  The  defend- 
ants were  non-residents  of  the  state  and  the  defendant  Rose 
was  about  to  remove  from  the  state  goods  on  which  the 
county  claimed  a  lien  for  the  taxes  of  the  year  1896,  be- 
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fore  the  same  became  due.    The  court  enjoined  the  removal 
of  the  goods  and  appointed  a  keeper  or  receiver  to  take 
charge  of  the  same  pending  litigation  or  the  further  order 
of  the  court.    After  the  appointment  of  the  receiver  the 
defendant  Bose  paid  the  county  treasurer  the  principal 
for  the  taxes  of  the  year  1896,  but  no  costs  of  the  action. 
Respondents  dismissed  their  claim  for  the  taxes  for  the 
years  1898,  1894  and  1895.    The  court  ordered  sufficient 
of  the  property  sold  to  pay  the  costs  incurred  and  entered 
judgment  accordingly,  adjudging  costs  against  defendant, 
which  judgment  was  carried  into  effect  by  the  sale  of  suf- 
ficient of  the  goods  to  pay  the  costs.    From  this  judgment 
and  decree  defendant  Rose  appeals.    The  defendant  Rose, 
on  his  first  appearance  in  court,  filed  a  demurrer  to  the 
complaint  assigning  that  it  appeared  upon  the  face  of  the 
complaint  that  the  court  had  no  jurisdiction  of  the  person 
of  the  defendant  or  the  cause  of  action  and  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  the  defendant  Rose.       The  demurrer  was 
overruled  and  Rose  filed  his  answer.    Upon  the  trial  the 
findings  of  fact  filed  in  the  superior  court  which  are  ma- 
terial to  the  consideration  of  the  cause  here  were  that  the 
defendant  Rose  was  during  the  entire  year  of  1896  the 
owner  of  personal  property  situated  in  Pierce  county  and 
that  the  board  of  county  commissioners  duly  levied  a  tax 
upon  all  the  assessed  value  of  property  within  the  county 
and  that  the  taxes  were  duly  assessed  and  carried  on  the  as- 
sessment rolls;  there  was  assessed  against  defendant  for  taxes 
in  the  year  1896  the  sum  of  $18;    that  at  the  time  of  the 
commencement  of  the  action  defendant  Rose  was  about  to 
remove  the  goods  on  which  the  taxes   were   levied   from 
their  then  location  and  take  them  out  of  the  state,  and  that 
the  defendant  Rose  was  a  non-resident  of  the  state;    that 
after  the  commencement  of  the  action  defendant  Rose  paid 
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the  taxes  for  the  year  1896,  amounting  to  $18,  but  refused 
to  pay  the  costs  of  the  action.  No  exceptions  were  taken 
to  the  findings  of  fact.  The  suit  was  commenced  .>n  the 
first  day  of  March,  1897.  Taxes  for  the  year  1896  did 
not  become  delinquent  until  the  thirty-first  of  May,  1897. 
They  became  a  lien  on  the  personal  property  on  the  first 
day  of  January,  1897.  Laws  1895,  p.  613,  §  14;  p.  520, 
§  21.  The  right  to  demand  payment  and  to  enforce  the 
collection  of  taxes  accrued  after  the  first  day  of  December, 
1897.  Laws  1895,  p.  514,  §  16.  The  language  of  the 
statute  (§  14)  is: 

''All  taxes  made  payable  by  the  provisions  of  this  act 
shall  be  due  and  payable  to  the  treasurer  as  aforesaid,  on 
or  before  the  thirty-first  day  of  May  in  each  year." 

In  Seattle  v.  O'ConneU,  16  Wash.  625  (48  Pac.  412),  it 
was  held  by  this  court,  quoting  Wood  on  Limitations, 
§  164,  that 

^  Where  an  assessment  or  tax  is  laid,  and,  by  ordinance 
or  statute,  a  certain  time  is  fixed  within  which  it  may  be 
paid,  the  person  against  whom  it  is  laid  has  the  whole  of 
such  period  within  which  to  pay  it.*  " 

Hence  the  right  of  action  does  not  accrue  at  the  date  the 
lien  attaches,  but  from  the  date  of  delinquency.  The  act 
of  the  legislature  before  mentioned  pointed  out  the  method 
for  the  collection  of  taxes  on  personal  property.  It  gives 
the  treasurer  the  exclusive  right  to  enforce  the  collection 
of  personal  property  tax  by  distraint  and  sale  of  the  prop- 
erty taxed.  It  seems  to  be  the  general  rule  that  an  action 
will  not  lie  for  the  collection  of  a  tax  on  personal  property 
unless  expressly  given  by  statute.  It  also  seems  to  be  the 
rule  that  courts  of  equity  have  no  jurisdiction  to  collect 
taxes  or  to  appoint  a  receiver  for  that  purpose.  Thompson 
V.  Allen  County,  115  U.  S.  550  (6  Sup.  Ot.  140);  High, 
Receivers  (2d  ed.),  §  408  a;  People  v.  Biggins,  96  HL  481 ; 
Board  of  ComWs  v.  First  National  Bank,  48  Kan.  661 
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(30  Pao.  22).  Under  the  act  in  question  no  personal  judg^ 
ment  could  be  rendered  for  the  collection  of  the  tax.  26 
Am.  &  Eng.  Enc  Law  (Ist  ed.),  p.  817.  We  do  not  think 
the  complaint  states  facts  sufficient  to  constitute  a  cause  of 
action. 

The  judgment  of  the  superior  court  is  reversed  for  furth- 
er proceedings  in  conformity  to  this  opinion. 
Akdebs  and  (Gordon,  JJ.^  concur. 
DusTBABy  J*,  dissents. 


[No.  281B.    Decided  March  29, 1 80S.] 

E.   V.  Wright,  Respondent,  v.  Louisb  M.  Stewart, 

Appellant. 

BYIDBNCIS  —  ADMISSIONS     OV     AOBNT  —  BUBDm    OV    PBOOF  —  PABOL 

KTIDBNCB. 

The  admissions  of  one  who  was  acting  as  agent  for  defendant 
throughout  certain  transactions  as  to  the  indebtedness  of  de- 
fendant to  plaintifTs  assignor  growing  out  of  such  transactions, 
are  admissible  in  eyldence. 

The  burden  of  proof  rests  upon  that  party,  either  plaintiff  or 
defendant,  who  holds  the  afflrmative  of  any  proposition  neces- 
aary  to  be  established. 

Parol  testimony  is  admissible  for  the  purpose  of  proving  the 
real  consideration  of  a  contract  which  recites  that  It  is  given  for 
one  dollar  and  "other  considerations,'*  if  such  testimony  is  not 
for  the  purpose  of  contradicting  the  written  instrument  or  of  de- 
feating the  operative  effect  of  it,  but  merely  in  explanation  of 
how  the  contract  came  to  be  made,  and  the  consideration  for  it. 

Appeal  from  Superior   Courts   Pierce   County. — ^Hon. 
Thohas  Cabboll,  Judge.    Affirmed. 

T.  W.  Hammond f  for  appellant : 

To  render  the  declarations  of  an  agent  admissible  not 
only  must  the  agency  be  established,  but  it  must  be  shown 
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that  they  were  made  by  the  agent  while  actually  engaged 
in  the  transaction  to  which  they  relate,  or  so  soon  after 
as  to  really  form  a  part  of  it.  If  made  after  the  oocurrenoe 
of  the  transaction,  or  while  the  agent  was  not  engaged  in 
it,  or  after  his  authority  in  the  matter  had  ceased,  such 
declarations  are  never  admissible  against  the  jMrincipal. 
Mutter  V.  I.  X.  L.  Lime  Co.y  42  Pac.  1069;  Commercial 
Fire  Ins.  Co.  v.  Morris^  18  South.  86;  Presley  v.  Lotvry, 
25  Minn.  116;  Woods  v.  Clarky  24  Pick.  39;  Packet  Co. 
V.  Cloughy  20  Wall.  (22  Law.  ed.)  641 ;  Mechem,  Agency, 
§  714;     1  Evans,  Agency,  214. 

Frederick  A.  BrowUy  iot  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — ^Respondent  sues  the  appellant  in  this  ac- 
tion, as  holder  of  four  claims  against  appellant  assigned  to 
her  by  J.  W.  Wright  and  F.  X.  Cline.  Ihe  claims  of 
Wright  and  Cline  arise  out  of  the  same  transaction,  and 
may  be  treated  as  one.  The  Western  Blank  Book  Com- 
pany, a  corporation,  executed  to  Wright  its  note  for 
$469.97,  and  various  other  notes  to  other  persons.  Para- 
graphs four  and  five  of  the  complaint  are  as  follows: 

"  That  on  the  19th  day  of  October,  1894,  said  Western 
Blank  Book  Company  agreed  with  said  J.  W.  Wright  and 
the  other  owners  of  said  promissory  notes  that  if  they  and 
each  of  them  would  endorse  the  same  and  deliver  the  same 
to  the  defendant  Louise  M.  Stewart  that  they  would  exe- 
cute and  deliver  to  said  Louise  M.  Stewart  a  certain  chattel 
mortgage  upon  all  their  property  of  every  kind  and  descrip- 
tion, to  secure  the  payment  of  said  notes;  that  in  pursu- 
ance to  said  agreement  said  J.  W.  Wright  and  the  oth^ 
owners  of  said  promissory  notes  endorsed  the  same  and  de- 
livered the  same  to  Louise  M.  Stewart,  and  said  Western 
Blank  Book  Company  executed  and  delivered  to  said 
Louise  M.  Stewart  said  chattel  mortgage  upon  all  of  its 
property  of  every  kind  and  description  to  secure  the  pay- 
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ment  of  said  promissory  notes,  and  said  Lonise  M.  Stewart 
then  and  there  accepted  said  promissory  notes,  so  endorsed 
and  delivered  to  her  and  said  chattel  mortgage  securing  the 
same,  and  then  and  there  agreed  with  said  <7.  W.  Wright 
and  die  other  owners  of  said  notes  to  hold  said  chattel  mort- 
gage and  said  notes  in  trust  for  said  J.  W.  Wright,  and 
the  other  owners  of  the  same,  for  the  respective  amounts 
due  each  on  said  notes. 

"  That  thereafter  on  or  about  the  16th  day  of  February, 
1895,  said  J.  W.  Wright  assigned  his  interest  in  said  chat- 
tel mortgage  to  defendant,  and  released  to  defendant  said 
mortgage  property  from  any  and  all  claim  he  had  or  might 
have  against  the  same  by  reason  of  said  chattel  mortgage 
and  released  defendant  £rom  all  liability  to  him  as  trustee 
of  said  mortgage,  and  defendant  in  consideration  thereof 
agreed  then  and  there  to  pay  J.  W.  Wright  within  a  rea- 
sonable time  therefrom  the  amount  of  said  promissory 
note,  to-wit,  the  sum  of  $469.97  and  interest  thereon  from 
the  19th  day  of  October,  1894,  at  the  rate  of  ten  per  cent. 
per  annum,  and  then  and  there  became  personally  liable  to 
eaid  J.  W.  Wright  to  pay  him  said  sum  of  $469.97  and 
interest  thereon  from  the  19th  day  of  October,  1894,  ai 
the  rate  of  10  per  cent  per  annum.** 

For  a  second  cause  of  action  it  is  alleged  that  said  Wright 
worked  for  defendant,  and  that  there  is  a  balance  due  for 
aaid  work  of  $215,  and  that  the  claims  were  assigned  to 
the  plaintiff.  The  appellant  in  her  answer  admits  all  of 
the  allegations  in  paragraph  four  above  referred  to,  and 
alleges:  that  on  February  16,  1895,  said  J.  W.  Wright 
executed  and  delivered  to  defendant  for  a  valuable  con- 
sideration a  written  instrument,  whereby  he  granted  and 
released  and  quit-claimed  unto  defendant  all  his  right,  title 
and  interest  of  the  chattel  mortgage  mentioned  in  para- 
graph four  of  the  complaint,  and  the  personal  property 
therein  described,  and  released  her  from  all  liability  to  him 
as  trustee  of  said  mortgage,  and  alleges  that  for  the  same 
consideration  said  J.  W.  Wright,  by  said  instrument,  re- 
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linquished  and  released  to  her  any  and  all  claim  that  he 
might  have  against  the  defendantby  reason  of  the  note  exe- 
(*uted  and  delivered  to  him  by  said  corporation  as  afore- 
said; but  denies  that  she  ever  agreed  to  pay  him  $469.97, 
or  any  other  sum,  and  denies  the  second  cause  of  action 
in  toto.  It  was  the  contention  of  the  appellant  U]K)n  the 
trial  that  the  understanding  was  when  Wright  released  his 
liability  on  the  note  and  mortgage,  that  he  was  to  have 
the  value  of  the  same  in  stock  in  a  company  which  the  ap- 
pellant intended  to  organize  at  some  future  time.  Upon  the 
trial  of  the  cause,  verdict  was  rendered  for  respondent  for 
the  amount  asked  in  the  complaint.  There  were  a  great 
many  other  issues  involved  in  this  cause,  but  these  are 
sufficient  for  the  discussion  of  the  errors  alleged. 

The  first  assignment  is,  that  the  court  erred  in  allowing 
one  Wood  to  testify  to  a  conversation  with  the  son  of  ap- 
pellant, Charles  Billings,  in  which  it  was  asserted  by  the 
son  that  there  was  something  due  from  appellant  to  re- 
spondent in  this  action,  and  it  is  contended  by  appellant 
that  the  statement  could  not  bind  the  appellant;  and  as  a 
general  proposition,  of  course,  this  is  true,  and  needs  no 
citation  of  authorities;  but  we  think,  in  the  first  place,  that 
the  record  fairly  shows  that  Billings  was  the  agent  of  the 
appellant  throughout  this  whole  transaction.  In  addition 
to  that  it  is  plain  from  the  record  that  this  testimony  was 
simply  cumulative,  and  the  same  witness  testified  in  the 
same  connection  that  he  had  also  had  a  conversation  with 
Mrs.  Stewart,  appellant,  in  which  she  told  him  the  same 
thing  that  he  alleges  was  told  him  by  Billings.  In  reply 
to  this,  the  appellant  insists  it  is  not  at  all  impossible  that 
the  jury  may  have  believed  appellant  and  disbelieved  her 
son.  But  the  main  fact  having  been  denied  both  by  ap- 
pellant and  her  son,  the  question  would  be  whether  or  not 
the  jury  believed  the  statement  of  the  witness  Wood,  and  if 
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they  believed  appellant  it  would  certainly  impeach  the  ve- 
racity of  the  witness.    We  feel  convinced  that  the  admis- 
sion of  this  testimony,  if  error  at  all  under  the  circum- 
stances of  this  case,  was  clearly  error  without  prejudice. 
The  following  instructions  are  assigned  as  error: 

**It  is  admitted  by  the  defendant  that  Wright  and  Cline 
assigned  their  interest  in  the  note  and  mortgage  to  de- 
fendant; and  the  burden  is  upon  her  to  establish  by  a  fair 
preponderance  of  the  evidence,  the  purpose  of  such  trans- 
fer, if  she  was  not  to  pay  anything  therefor  other  than  the 
one  dollar  in  the  paper.'' 

The  court  had  already  instructed  the  jury  that  the  bur- 
den is  always  upon  the  parties  holding  the  a£5rmative,  and 
that  the  burden  in  the  first  instance  was  upon  plaintiff, 
and  that  the  plaintiff  must  establish,  by  a  fair  preponder- 
ance of  evidence,  that  the  defendant  agreed  to  pay  said 
Wright  and  Cline  a  greater  sum  than  the  one  dollar  named 
in  the  paper  transferring  the  note  and  mortgage  to  her. 
We  think  this  instruction  correctly  stated  the  law.  The 
burden,  as  the  court  stated,  is  upon  the  plaintiff  to  es- 
tablish the  agreement  to  pay  a  sum  greater  than  the  one 
doUar  named  in  the  paper;  but  it  having  been  admitted,  and 
it  was  admitted  by  the  defendant,  that  Wright  and  Cline 
had  assigned  their  interest  in  the  note  and  mortgage  to  her, 
and  the  testimony  in  the  case  showing  according  to  ap- 
pellant's theory  that  the  consideration  which  they  were 
to  receive  for  assigning  a  valuable  right  to  the  appellant^ 
and  releasing  their  interest  in  the  same  for  her  benefit,  was 
a  consideration  other  than  that  expressed  in  the  paper; 
namely,  the  acceptance  of  shares  of  stock  in  another  cor- 
poration, the  burden  is  certainly  upon  the  party  who  has 
the  affirmative  of  this  proposition. 

Bespondent's  third  contention  is,  that  the  court  erred 
in  allowing  parol  evidence  to  show  what  the  consideration 
was  for  the  execution  of  the  quit-claim  to  appellant  of  the 
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assigned  claims.  The  contention  is  that  the  entire  agree- 
ment of  the  parties  is  merged  in  the  writings  shown  to  have 
been  executed.  We  do  not  think  the  cases  cited  by  the 
appellant  to  sustain  this  contention  are  in  point.  Of  course, 
if  the  testimony  was  for  the  purpose  of  contradicting  the 
written  instrument  or  to  defeat  the  operative  eflfect  of  it,  in 
the  absence  of  fraud,  or  mistake,  it  would  not  be  admissible, 
but  the  testimony  offered  here  had  no  tendency  to  dispute 
or  contradict  anything  that  was  alleged  in  the  contract  or  to 
defeat  its  operation.  It  is  simply  an  explanation  of  how 
the  contract  came  to  be  made  and  the  consideration  for  the 
same.  The  contract  itself  says,  that  the  said  parties  of  the 
first  part  in  consideration  of  one  dollar,  and  of  other  con- 
siderations, hereby  grant,  etc.;  what  the  other  considera- 
tions were  is  not  expressed  in  the  contract,  an  J  it  is  no  con- 
tradiction of  it  in  any  sense  to  prove  what  the  considera- 
tions were.  We  have  carefully  examined  not  only  the 
briefs  but  the  record  in  this  cause,  and  we  are  satisfied  that 
no  reversible  error  was  committed  by  the  court,  and  the 
jury  having  decided  the  questions  of  fact  against  the  appel- 
lant, she  will  have  to  abide  by  the  verdict. 
The  judgment  will  be  affirmed. 

Scott,  C.  J.,  and  Andees  and  Reavis,  JJ.,  concur. 
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(No.  2888.    Decided  March  20, 1808.] 

Fred   G.  Pickering,    Appellant,  v.   Oscar  Ball,  as       (^^  ^ 
Treasurer  of  Skagit  County,  Washington,  Appellant 

TAXXB  LXVIBD    UNDER    UNCON8TITDTIONAL    LAWS  —  YAUDITT  —  DBLIN- 
QUSNCT  OBRTIFrCATBS  —  INCLUSION  OF  PENALTIES. 

Dike  and  ditoih  taxes  levied  subsequent  to  the  adoption  of  the 
state  constitution  by  districts  organized  prior  thereto  are  illegal 
and  void,  when  the  dike  and  drainage  laws  are  In  conflict  with 
proYlsions  of  the  constitution,  since  the  effect  of  the  adoption  of 
the  constitution  was  to  abrogate  and  annul  all  territorial  laws  re- 
pugnant to  it 

Under  Laws  1897,  p.  181,  §  94  (Bal.  Code,  §  1749),  providing  for 
the  issuance  of  delinquency  certificates  upon  payment  of  taxes 
and  interest  against  delinquent  property,  the  treasurer  is  author- 
Ized  to  include  as  a  portion  of  the  pasrment  necessary  to  secure  the 
delinquency  certificate  such  penalties  authorized  by  prior  laws  as 
have  attached  and  become  a  part  of  the  taxes. 

Appeal  from  Superior  Court,  Skagit  County. — ^Hon. 
J.  P.  Houses,  Judge.     Affirmed. 

E.  C,  Milliony  for  plaintiff. 

7.  E.  Schrauger,  Prosecuting  Attorney,  (E.  P.  Bather , 
of  counsel),  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Gk>RDOK,  J. — ^This  oause  was  submitted  to  the  lower  court 
upon  an  agreed  statement  of  facts,  and  from  its  judgment 
both  parties  have  appealed.  The  statement  shows  that  the 
plaintiff  is  the  owner  of  forty  pcres  of  land  lying  in  Skagit 
county,  upon  which  for  the  years  1891,  1898  and  1894, 
there  was  levied  a  tax  known  as  a  dike  tax  for  the  purpose 
of  I  aying  the  indebtedness  of  dike  district  No.  2,  in  which 
district  said  land  was  located;  also,  that  the  land  lies 
within  the  limits  of  a  ditch  district  organized  under  the 
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d:tch  ]aw  of  the  state  of  Washington  for  1889-90,  and 
that  during  the  years  1893  and  1894  there  was  levied  upon 
sid<\  land  a  ditch  tax;  that  all  of  said  taxes  appear  upon 
the  tax  rolls  in  the  oi&ee  of  the  defendant,  who  is  the  treas- 
urer of  Skagit  county;  that  a  portion  of  said  land  was 
also  duly  assessed  for  the  years  1894,  1895  and  1896,  and 
taxef  levied  thereon  for  general,  state,  county  and  school 
district  purposes;  that  prior  to  the  commencement  of  this 
action  the  plaintiff  tendered  to  the  defendant,  as  treasurer, 
the  full  amount  of  general,  state,  county,  school  and  road 
district  taxes  levied  upon  the  land,  but  plaintiff  refused 
to  pay  any  amount  standing  upon  the  tax  rolls  as  dike  or 
ditch  taxes;  that  the  defendant  refused  to  issue  the  cer- 
tificate of  delinquency  unless  the  plaintiff  should  pay  the 
dike  and  ditch  taxes  hereinbefore  referred  to,  and  a  penally 
of  two  per  cent,  upon  the  taxes  levied  for  general,  state^ 
county,  scljool  and  road  purposes  for  the  years  1894  and 
1896.  In  substance  the  lower  court  held  that  plaintiff  was 
entitled  to  a  certificate  of  delinquency  without  paying  the 
dike  and  ditch  taxes,  but  that  he  should  pay  upon  the  gen- 
eral taxes  levied  for  1894  and  1896  a  penalty  of  two  per 
cent.,  as  provided  by  §  14  of  Laws  1895,  p.  513.  From  so 
much  of  the  judgment  as  held  the  defendant  not  entitled  to 
collect  the  dike  and  ditch  taxes  the  defendant  as  treasurer 
hss  appealed,  and  from  that  part  of  the  judgment  which 
required  the  plaintiff  to  pay  the  penalty  of  two  per  cent 
upon  the  amount  of  general  taxes  levied  against  his  land 
before  receiving  a  certificate  of  delinquency  the  plaintiff 
has  appealed. 

The  dike  law  of  1888  and  the  ditch  or  drainage  law  of 
1889-90  have  both  been  held  unconstitutional,  the  former 
under  the  decision  of  this  court  in  Snohomish  County  v. 
Eaywardy  11  Wash.  429  (89  Pac.  652),  and  the  latter  in 
Skagit  County  v.  Stiles,  10  Wash.  389  (39  Pac.  116).    But 
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defendant  urges  that  inasmnch  as  diking  district  "No.  2  was 
organized  prior  to  the  adoption  of  the  constitution  the  tax 
thereafter  levied  by  the  proper  officers  was  a  legal  tax^  the 
basis  of  the  contention  being  that  the  territorial  law  was 
not  repugnant  to  the  organic  act  of  the  territory,  that  the 
district  was  at  the  time  of  its  creation  legally  organized,  and 
that  districts  so  organized  do  not  come  within  the  rule  laid 
down  in  the  cases  of  Snohomish  County  v.  Haywardy  and 
Bhagit  County  v.  S tiles j  supra.  This  contention  cannot 
prevail  The  taxes  were  not  levied  until  long  after  the 
adoption  of  the  constitution  of  the  state.  The  effect  of  the 
adoption  of  the  constitution  was  to  abrogate  and  annul  all 
territorial  laws  repugnant  to  or  in  conflict  with  any  of  its 
provisions.  For  that  purpose  it  was  as  effectual  as  an  ex- 
press repeal  of  those  laws,  and  it  follows  that  the  law  was 
not  in  force  when  these  taxes  were  levied,  and  the  superior 
court  was  right  in  so  deciding.  We  think  also  that  court 
was  right  in  holding  that  the  plaintiff  was  not  entitled  to 
a  certificate  of  delinquency  without  paying  the  two  per 
cent,  penalty  attaching  under  the  law  of  1895,  supray  to 
the  taxes  levied  upon  his  property  for  the  years  1894  and 
1895.  Plaintiff  relies  upon  the  language  of  §  94,  p.  181, 
Laws  1897  (Bal.  Code,  §  1749),  which  makes  it  the  duty 
of  the  treasurer  ^^pon  demand  and  payment  of  the  taxes 
and  interest  to  make  out  and  issue  certificates  of  delin- 
quency against  such  delinquent  property,"  his  contention 
being  that  had  the  legislature  intended  that  the  penalty 
should  be  collected  in  addition  to  the  taxes  and  interest 
the  word  '^penalty"  would  have  been  used.  We  find  noth- 
ing in  the  act  to  justify  the  assumption  that  the  legislature 
intended  to  remit  the  penalty  which  had  theretofore  at- 
tached to  delinquent  taxes,  excepting  only  as  is  contained 
in  the  proviso  to  §  118,  Laws  1897  ,  p.  192  (Bal.  Code, 
§  1771).    That  section  (118)  provides  that  all  costs,  pen- 
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alties  and  interest  in  excess  of  six  per  cent,  per  i^nnnm 
from  the  date  of  delinquency  upon  taxes  levied  for  the  year 
1896  and  previous  years  should  be  remitted,  provided, 

^  That  in  order  to  receive  the  benefit  of  the  remission 
herein  provided  for,  all  such  delinquent  taxes  shall  be  paid 
on  or  before  the  80th  day  of  November,  1897,  with  inter- 
est as  aforesaid,  and  if  not  so  paid,  then  all  the  penalties, 
costs  and  interest,  now  charged  against  the  same  shall  be 
and  remain  a  charge  against  such  delinquent  properly." 

We  think  the  claim  of  defendant  is  fully  answered  by 
the  plain  language  of  the  statute,  which  leaves  no  room  for 
construction.  This  penalty  had  attached  and  become  a 
part  of  the  taxes  prior  to  plaintiff's  tender,  which  was  not 
made  until  after  the  30th  day  of  November,  1897. 

The  judgment  of  the  superior  court  will  be  in  all  things 
aflSrmed,  and  neither  party  will  recover  costs  in  this  court 

Scott,  C.  J.,  and  Anders,  Dunbab  and  Beavis,  JJ., 
concur. 


INo.  2767.    Decided  March  31, 1898.] 

B.  L.  Gordon  et  aL,  Appellanta,  v.  Kate  Decker  et 

al.,  Appellants. 

MOBTOAGB8 — ATTOBMBTS'     FBRS  —  ASBIGNMBNT    OF     KOTB     AMD    MOBT- 

OAOB  AFTBB   MATOBITY — BVtUITIKB. 

Where  an  attorney's  fee  is  provided  for  in  terms  in  a  note  or 
mortgage  the  same  must  be  aUowed  by  the  court  regardless  of 
its  reasonableness,  if  the  instrument  was  executed  prior  to  the 
taking  effect  of  the  law  permitting  the  court  to  fix  such  amount  as 
it  may  deem  reasonable.    (Laws  1895,  p.  81,  Bal.  Code,  S  5166.) 

Where  a  note  is  bought  after  maturity,  the  purchaser  takes  it 
subject  to  all  the  equities  that  existed  between  the  original  par- 
ties to  its  execution,  and  the  fact  that  the  maker  has  seen  fit  to 
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place  a  demand  arising  out  of  the  transaction  in  the  shape  of  a 
judgment,  will  not  estop  ihim  from  pleading  his  equities  against 
a  purchaser  of  the  note  after  maturity. 

Appeal  from  Superior  Court,  Spokane  Cbmitj* — ^Hon. 
L.  H.  Pbatheb,  Judge.    Modified. 

Kennan  d  Beldeny  for  plaintiffs. 
Samuel  B.  Stem,  for  defendants: 

A  total  failure  of  title  is  a  total  failure  of  consideration. 
The  obligation  of  a  purchase  monej  mortgage  is  not  made 
for  a  covenant  of  the  mortgagee,  but  for  the  land;  and  if 
the  land  fails  to  pass,  the  promise  of  the  mortgagor  is  a 
mere  nudum  pactum.  2  Jones,  Mortgagee  (5th  ed.), 
§  1504;  Wilber  v.  Buchanan^  85  Ind.  46;  Bice  v.  Ood- 
dardy  14  Pick.  298;  Frisbee  v.  Hoffnaghy  11  Johns.  50; 
Tyler  v.  Young j  35  Am.  Dec.  116;  Oana  v.  Benshaw,  44 
Am.  Dec.  162.  A  mortgagor  may  set  off  the  value  of  the 
land  to  which  title  has  failed.  Smith  v.  Newton,  38  HI. 
230;  Couse  v.  BoyleSy  4  N.  J.  Eq.  212  (88  Am.  Dec. 
514);  AJcerly  v.  VilaSy  21  Wis.  110  (1  Am.  Rep.  166); 
HaU  V.  Oaley  14  Wis.  54;    Walker  v.  Wilsony  13  Wis.  522. 

**  Where  the  contract  is  executed  by  deed,  with  cove- 
nants of  general  warranty  of  title,  the  rule  undoubtedly  is 
that  the  measure  of  damages  for  failure  of  title  in  the  ab- 
sence of  fraud,  is  limited  to  the  purchase  money  and  in- 
terest, or,  in  other  words,  to  the  price  of  the  land,  at  the 
date  of  the  deed.  .  .  .  Interest  is  added  to  the  amount 
of  the  consideration,  unless  the  land  is  improved,  and  the 
purchaser  has  been  in  possession."  Tyson  v.  EyricJc,  21 
Atl.  636  (23  Am.  St.  Rep.  287);  Comegye  v.  Davidsony 
26  AtL  618;  Potwin  v.  Blashery  9  Wash.  460;  Hunt  v. 
Chapmany  51  N.  T.  555;  Isham  v.  Davidsony  52  N.  Y. 
237;    2  Jones,  Mortgages  (5th  ed.),  §  1506. 
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The  opinion  of  the  court  was  delivered  by 

Dunbab,  J. — On  the  17th  day  of  November,  1890,  the 
defendants  Kate  Decker  and  Henry  Decker  executed  and 
delivered  to  one  August  Schulze  two  promissory  notes  of 
even  date  therewith,  one  for  the  sum  of  $1,500  and  the 
other  for  the  sum  of  $2,500,  bearing  interest  at  the  rate 
of  ten  per  cent,  per  annum  from  date,  as  consideration  for 
the  real  estate  then  purchased  by  them  of  said  Schuke,  and 
a  mortgage  was  given  on  said  real  estate  for  the  security  of 
the  above  described  notes.    It  is  conceded  that  the  $1,500 
note  has  been  paid  and  is  therefore  not  for  consideration 
in  this  case.     According  to  the  findings  of  the  court  (and 
we  will  say  here  that  we  have  examined  the  record  and 
think  that  the  findings  of  fact  found  by  the  court  are  sus- 
tained by  the  testimony,  and  we  will  therefore  consider 
the  case  from  the  standpoint  of  the  court's  findings,  as  far 
as  they  go),  on  the  4th  day  of  December,  1891,  $1,925 
was  paid  on  the  $2,500  note,  and  at  that  time  it  was  dis- 
covered that  the  title  of  the  portion  of  real  estate  which 
had  been  sold  to  the  mortgagors  had  failed  and  that  the 
said  Schulze  had  not  made,  and  could  not  make,  a  good 
and  sufficient  title  thereto   to   the   said   defendants,    and 
thereupon  Schulze  and  one  Kingman,  who  was  then  inter- 
ested with  said  Schulze  in  said  mortgage  and  unpaid  note, 
made,  executed  and  delivered  to  the  defendant  Kate  Deck- 
er an  agreement  in  writing  whereby  it  was  agreed  that  un- 
til such  time  as  one  L.  C.  Dillman  should  make,  execute 
and  deliver  to  the  defendant  Kate  Decker  a  warranty  deed 
for  that  certain  described  strip  of  real  estate,  $700  of  said 
note  should  not  be  paid;    and  at   the  time   of  executing 
said  agreement  it  was  understood  by  the  parties  thereto 
that  the  title  to  said  strip  of  real  estate  was  in  the  said  Dill- 
man.    The  court  finds  that  no  warranty  deed  to  said  strip  of 
land  was  ever  executed  or  tendered  to  the  defendants  or  eith- 
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er  of  them  by  said  Dillman  or  by  any  one  else;  that  after 
maturity  of  said  unpaid  note  the  said  Schulze  and  King- 
man assigned  and  delivered  the  same  to  one  O.  D.  Dahl, 
who  took  the  same  with  knowledge  of  said  failure  of  title 
of  said  strip  of  land  and  the  postponement  of  the  payment 
of  said  $700;  that  after  the  maturity  of  the  said  note  the 
said  Dahl  transferred  and  delivered  said  unpaid  note  to 
the  plaintiffs  as  collateral  security  for  a  debt  owing  by  him 
to  them  and  that  they  then  took  said  note  with  knowled^ 
of  the  failure  of  the  title  to  said  described  strip  of  land  and 
with  knowledge  of  the  postponement  of  the  payment  of  the 
said  $700;  that  afterwards  the  defendant  Kate  Decker 
duly  recovered  a  judgment  in  the  superior  court  of  Spokane 
county  against  August  Schulze  for  the  sum  of  $700  dam- 
ages and  $69  costs,  which  judgment  was  to  draw  interest  at 
the  rate  of  ten  per  cent,  per  annimi  as  damages  for  the 
breach  of  warranty  of  title  to  said  described  strip  of  land 
heretofore  referred  to  in  the  findings;  and  that  no  appeal 
has  been  taken  from  said  judgment  and  that  the  time  for  ap- 
peal therefrom  has  expired. 

The  conclusion  of  law  was  that  the  plaintiffs  were  enti- 
tled to  judgment  against  the  defendants  in  the  sum  of 
$2,500,  and  interest  thereon  at  the  rate  of  ten  per  cent,  per 
annum  from  the  17th  day  of  November,  1890,  less  the 
sum  of  $1,926  paid  on  said  note  on  the  4th  day  of  December, 
1891,  and  also  less  the  sum  of  $700,  which  should  be  cred- 
ited upon  said  note  as  of  the  26th  day  of  September,  1895, 
and  in  accordance  with  the  calculation  made  judgment 
was  entered  in  favor  of  the  plaintiffs  for  the  sum  of  $599.48 
and  costs,  which  $599.48  includes,  if  we  understand  the 
record,  $60  allowed  by  the  court  as  a  reasonable  attorney's 
fee.  Both  parties  to  the  record  appealed  from  this  judg^ 
ment.  It  is  contended  on  the  part  of  the  appellants  Gor- 
don and  Holt  that  they  were  in  no  way  responsible  for  the 
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amount  involved  in  the  judgment  against  Schulze,  that 
the  defendants  had  elected  to  hold  Schulze  responsible  for 
the  damages  and  that  they  were  thereby  estopped  from 
charging  the  plaintiffs  with  any  setroff  or  counter-claim 
which  they  had  against  Schulze.  They  also  allege  error 
of  the  court  in  not  awarding  them  $300  attomey^s  fee  as 
provided  in  the  mortgage,  while  the  defendants  (appel- 
lants) allege  error  on  the  part  of  the  court  in  that  instead 
of  computing  interest  in  their  favor  on  the  $700  from  the 
time  of  the  settlement  when  the  time  was  extended  and 
the  payment  of  $1,925  was  made,  the  court  allowed  them 
interest  only  from  the  time  that  judgment  was  rendered 
for  the  $700  against  Schulze.  On  the  proposition  of  the 
attorney's  fee  this  court  has  held  in  Scholey  v,  De  MattoSj 
18  Wash.  504,  and  in  many  prior  cases,  that  where  an  at- 
torney's fee  is  provided  for  in  terms  in  a  note  or  mortgage 
the  same  must  be  allowed  by  the  court  regardless  of  its 
reasonableness,  and  we  think,  therefore,  the  court  erred 
in  not  allowing  the  plaintiff  an  attorney's  fee  of  $300.  We 
think,  however,  that  on  the  main  proposition  the  plaintiffs' 
contention  cannot  be  sustained.  It  is  the  well  settled  law 
that  where  a  note  is  bought  after  maturity  the  purchaser 
takes  it  subject  to  all  the  equities  that  existed  between  the 
original  parties  to  its  execution,  whether  it  is  taken  with 
or  without  notice  of  the  existing  equities,  and  in  this  case 
the  court  found  that  the  note  and  mortgage  were  taken 
with  notice.  Nor  can  the  defendants  be  estopped  from 
pleading  that  equity  in  this  case  because  they  saw  fit  to 
place  their  demand  in  the  shape  of  a  judgment.  The  as- 
signee cannot  be  allowed  to  intrude  himself  between  the 
original  parties  to  the  note  and  destroy  any  equity  which 
the  maker  of  the  note  had,  or  any  defense  which  he  had  to 
it  before  it  matured.  We  think,  therefore,  that  the  court 
properly  found  that  the  $700  should  be  deducted  from  the 
amount  due  on  the  judgment     But  we  think  the  court 
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erred  not  only  in  not  allowing  interest  on  the  $700  from 
the  time  the  agreement  was  made,  but  also  in 
not  allowing  it  on  the  $700  from  the  time  the 
notes  were  executed,  for  if  the  damages  were  that 
much  by  reason  of  the  title  failing  the  defendants 
should  not  be  called  upon  to  pay  interest  on  this  amount 
at  all.  Subtracting,  then,  the  $700  from  $2,500,  we  have 
$1,800  upon  which  the  interest  at  ten  per  cent,  should  be 
computed  up  to  January  4,  1892,  the  date  of  the  payment 
of  $1,925.  The  interest  up  to  that  date  in  round  numbers 
is  $202,  making  $2,002  due.  Subtracting  the  payment^ 
$1,925,  from  that  amount,  we  have  $77  balance  due  on 
the  mortgage  January  4,  1892.  This  amount  would  bear 
interest  at  ten  per  cent,  to  the  date  of  the  trial,  January  21, 
1897,  which,  in  round  numbers,  would  be  $39,  making 
$116.  But  the  defendants  in  this  action  would  also  be 
entitled  to  credit  for  the  costs  of  $69.60  awarded  to  them 
in  the  judgment  for  $700,  with  interest  on  the  same  at 
seven  per  cent,  from  the  date  of  the  judgment,  viz. :  Sep- 
tember 25,  1895,  to  the  date  of  the  present  judgment, 
March  2,  1897,  which  in  round  numbers  amounts  to  $76. 
Deducting  $76  from  $116,  and  adding  the  difference  to 
$300,  which  should  be  allowed  as  attorney's  fee,  we  find 
the  amount  which  was  properly  due  plaintiffs  to  be  $340 
instead  of  $599.48,  which  was  the  amount  awarded  them 
by  the  court 

The  cause  will  therefore  be  reversed,  with  instructions 
to  modify  the  judgment  as  above  indicated.  The  appel- 
lants Decker  and  Decker  will  recover  the  costs  of  this  ap- 
peal. 

Anders,  Gordon  and  Reavis,  JJ.,  concur. 


13^19  WABH. 
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INo.  2835.    Decided  April  1«  1898.) 

f2?  i6?|  Thb  Old  National  Bank,  Respondent,  v.  0.  K.  Gold 

Mining  Company,  Appellant 

APPEAL  —  NOTIGB  —  PARTIES  —  APPEALABLE   ORDER. 

The  failure  to  serve  intervenors  who  have  appeared  in  a  cause 
with  notice  of  appeal  is  ground  for  dismissal  of  the  appeal,  even 
though  the  intervenors  have  been  permitted  to  dismiss  their  com- 
plaint in  intervention  after  the  appeal  was  taken. 

An  order  sustaining  demurrers  to  several  affirmative  defenses 
while  other  affirmative  defenses  and  a  general  denial  are  left  un- 
affected by  the  ruling,  is  not  an  appealable  order,  since  such  ruling 
does  not  in  effect  determine  the  action,  and  such  questions  can  be 
reviewed  on  appeal  from  final  Judgment  in  the  cause. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Wm.  E.  Kichakdson,  Judge.    Appeal  dismissed. 

Farwell  &  McDonaldj  and  H,  M,  Stephens,  for  appel- 
lant. 

Jay  H.  Adams,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Eeavis,  J. — Two  appeals  were  taken  in  this  case.  Ee- 
spondent  commenced  an  action  to  recover  judgment  on  its 
several  promissory  notes,  alleged  to  have  been  executed  by 
appellant.  On  the  fourth  of  August,  1897,  George  J.  and 
H.  M.  Goodhue  filed  their  petition  for  leave  to  intervene, 
and  on  the  same  day  an  order  of  court  was  entered  allowing 
the  intervention.  To  the  complaint  stating  the  three  sev- 
eral causes  of  action  on  the  promissory  notes,  appellant,  for 
answer,  first  denied  every  allegation  of  the  complaint  ex- 
cept the  incorporation  of  respondent  and  appellant  corpora- 
tions. Appellant  then  set  up  a  number  of  separate  de- 
fenses, and  also  a  counter-claim  claiming  damages  and  a 
judgment    against    respondent.     To    each    defense    and 
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counter-claim  plaintiff  interposed  a  demurrer.  The  de* 
murrer  was  overruled  as  to  four  defenses  and  sustained 
as  to  two,  and  sustained  against  the  counter-claim  and  the 
counter-claim  dismissed.  The  court  also  sustained  a  mo- 
tion of  respondent  requiring  appellant  to  elect  between  de- 
fenses,  or  upon  which  defense  it  would  proceed  to  trial,  for 
the  reason  that  the  court  deemed  defense  number  one  in- 
consistent with  the  others.  The  order  sustaining  the  de- 
murrer to  the  two  defenses  and  the  counter-claim  was  filed 
on  the  28th  of  October,  1897,  and  the  defendant  there- 
upon gave  notice  in  open  court  of  appeal.  A  reply  was 
filed  and  the  case  put  at  issue.  On  November  23,  the  court 
on  its  own  motion  entered  an  order  dismissing  the  counter- 
claim. On  November  26  the  court  made  an  order  sustain- 
ing the  motion  of  the  plaintiff  requiring  defendant  to  elect 
on  which  of  the  inconsistent  defenses  it  would  go  to  trial. 
On  November  27  appellant  filed  a  second  notice  of  appeal, 
accompanied  by  a  bond,  from  the  several  orders  heretofore 
mentioned.  Eespondent  has  filed  a  motion  to  dismiss  the 
appeal  on  the  grounds  that  it  affirmatively  appears  from  the 
record  that  this  court  is  without  jurisdiction  of  the  ap- 
peals, that  the  record  is  silent  as  to  any  notice  of  appeal 
being  given  to  the  intervening  defendants  Goodhue,  and 
that  no  bond  was  filed  in  pursuance  of  the  notice  of  appeal 
given  in  open  court  on  the  28th  day  of  October  from  the 
order  of  the  court  sustaining  the  demurrer  to  the  counter- 
-claim  and  the  two  defenses,  and  therefore  that  the  appeal 
was  ineffectual  after  fifteen  days,  and  because  none  of  the 
orders  appealed  from  are  the  subjects  of  appeal  within  the 
purview  of  the  statute. 

From  the  supplemental  record  brought  here  by  appel- 
lant it  appears  that  a  bond  on  appeal  was  duly  executed  and 
filed  within  five  days  after  the  notice  of  appeal  given  in 
<;ourt  on  the  28th  of  October,  1897.  It  also  appears  that 
the  interveners  Goodhue  were  dismissed  from  the  action 
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at  their  own  request  on  the  27th  day  of  December,  1897. 
But  this  dismissal  of  the  intervenors  after  the  appeal  was 
taken  would  not  cure  the  failure  to  serve  them  with  notice 
while  they  were  still  parties  who  had  appeared  in  the  cause. 
Then  the  second  notice  of  appeal  was  defective  in  its  ser- 
vice in  not  serving  all  who  h&d  appeared  in  tue  cause,  and 
for  that  reason  the  appeal  founded  thereon  must  be  dis- 
missed. But  the  first  notice  in  open  court 'was  duly  per- 
fected and  the  record  brought  here  brings  up  the  appeal 
from  the  order  of  the  court  sustaining  the  demurrer  to  the 
two  defenses  and  to  the  counter-claim,  and  presents  the 
question  whether  such  orders  are  the  subject  of  an  ap- 
peal. The  statute  (Laws  1898,  p.  119,  §  1,  subd.  6,  Bal. 
Code,  §  6500)  is  as  follows,  which  provides  that  an  appeal 
may  betaken: 

"  From  any  order  affecting  a  substantial  rifi^ht  in  a  civil 
action  or  proceeding,  which  either,  Cl)  in  effect  determines 
the  action  or  proceeding  and  prevents  a  final  judgment 
therein;    or  (2)  discontinues  the  action;" 

The  language  of  the  statute  seems  to  be  clear.  The  order 
must  in  effect  determine  the  action  and  prevent  a  final 
judgment  or  discontinue  the  action.  It  is  maintained, 
however,  by  appellant  that  the  orders  are  appealable  under 
the  announcement  made  by  the  court  in  Snohomish  Coun- 
ty V.  Ruff,  15  Wash.  637  (47  Pac.  35,  441).  That  was  an 
action  on  the  official  bond  of  the  countv  auditor,  and  one 
among  several  allegations  made  was  that  the  auditor  was 
ex  officio  clerk  of  the  board  of  county  commissioners,  and 
in  such  capacity  had  received  money  and  failed  to  account 
for  $1,818.71.  The  suit  was  against  the  auditor  and  his 
sureties  on  his  official  bond.  The  motion  to  strike  this 
allegation  from  the  complaint  was  granted  by  the  superior 
court  and  the  county  appealed  therefrom.  All  that  this, 
court  said  was: 
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^  It  is  next  contended  that  it  was  not  an  appealable  or- 
der,  but  this  cannot  be  sustained,  for  it  affected  a  substan- 
tial right  and  determined  the  action  as  to  the  particular 
matter  in  issue,  and  was  in  effect  a  judgment  against  the 
plaintiff  thereon." 

This  court  in  McElwain  v.  Huston,  1  Wash.  869  (26 
Pac.  465),  held  that 

"  An  order  of  the  superior  court  striking  out  a  portion  of 
the  defendant's  answer  is  not  an  appealable  order;" 

and  in  Olsen  v.  Newton,  3  Wash.  429  (30  Pac.  450),  it  was 
held  that  an  order  sustaining  a  demurrer  to  plaintiff's  com- 
plaint, when  no  final  judgment  was  entered,  was  not  appeal- 
abla  In  the  case  at  bar  a  demurrer  to  two  defenses  and  the 
coimterclaim  contained  in  the  answer  was  sustained.  The 
statute  of  appeals  declares  that  not  only  must  a  substantial 
right  be  affected,  but  it  must  in  effect  determine  the  action 
or  proceeding  and  prevent  a  final  judgment.  Certainly  in 
this  case  the  whole  cause  of  action  stated  in  the  complaint 
was  left  unaffected  and  the  general  denial  of  defendant, 
together  with  several  affirmative  defenses,  was  left  unaf- 
fected after  the  ruling  upon  the  demurrers.  The  action 
therefore  was  not  in  effect  determined.  It  was  ready  for 
trial,  and  the  orders  of  the  superior  court  sustaining  the 
demurrers  were  all  such  orders,  when  properly  excepted 
to,  as  could  be  reviewed  here  on  appeal  from  final  judgment 
entered  in  the  cause.  Certainly,  if  the  defendant  sustained 
its  general  denial  to  the  complaint,  judgment  would  be  en- 
tered in  its  favor  with  which  it  might  be  satisfied.  We  do 
not  believe  our  statute  contemplates  such  appeals  by  piece- 
meal from  a  cause  still  pending  in  the  superior  court  In 
the  ease  of  Snohomish  County  v.  Ruff,  supra,  two  of  the 
judges  dissented,  one  not  stating  the  grounds  of  his  dissent 
and  the  other  refusing  to  concur  in  the  disposition  made  of 
the  motion  to  dismiss  the  appeal.     The  discussion  by  the 
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court  of  whether  the  order  was  appealable  is  confined  to 
five  lines  in  the  opinion  and  evidently  the  court's  attention 
was  principally  directed  to  the  merits  of  the  cause  in  the 
argument  of  counsel,  and  in  the  opinion  rendered.  We  con- 
clude that  the  motion  to  dismiss  the  appeal  on  the  ground 
that  the  orders  appealed  from  are  not  within  the  provisions 
of  the  statute  must  prevail. 
Dismissed. 

Andebs,  J.,  concurs. 

DuwBAE,  J. — ^I  concur  in  the  result  and  in  all  that  is  said 
in  the  opinion,  but,  upon  further  consideration  of  the  ques- 
tions involved  in  the  case  of  Snohomish  County  v.  Ruffy 
I  think  that  case  should  be  directly  overruled. 

Gordon,  J. — ^For  the  reasons  given  in  the  opinion  and^ 
further,  upon  authority  of  Freeman  v.  Ambrose,  12  "Wash. 
1  (40  Pac.  381),  I  concur  in  dismissing  the  appeal. 
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The  State  of  Washington,  on  the  Relation  of  Alfred 
Maylor^  v.  Superior  Court  op  Island  County  ani> 
the  Hon.  J.  G.  McClinton,  Judge. 

TIDB  LJkNDB  —  APPEAL  FBOM  DECISION  OF  COMMIBflfONEBS. 

Where  an  application  for  the  purchase  of  tide  lands  la  contested 
by  two  other  claimants  for  separate  parcels  thereof,  and  all  the  ap- 
plications are  tried  before  the  board  as  one  proceeding  and  find- 
ings made  against  the  original  applicant,  such  applicant  is  entitled 
to  bring  the  matter  up  for  review  before  the  superior  court  by 
one  appeal  as  against  both  contestants,  under  Laws  1897,  p.  254» 
§  62  (Bal.  Code,  S  2182.) 
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Original  Application  for  Writ  of  Prohibition. 

McCutcheon  &  Oilliam^  for  relator. 
Alien  Weir,  for  respondents. 

Per  Curiam, — ^This  is  an  application  for  a  writ  to  pro- 
hibit the  respondent  from  proceeding  with  the  appeal  of 
one  Mary  Morse  from  a  decision  against  her  in  favor  of  the 
relator  and  one  Ely,  rendered  by  the  board  of  state  land 
commissioners  in  the  matter  of  a  contest  relating  to  appli- 
cations to  purchase  tide  lands.    Said  Morse  made  the  first 
application  to  purchase.    The  relator  thereafter  applied  to 
purchase  a  part  of  said  lands  and  Ely  applied  to  purchase 
another  part-    It  does  not  appear  that  either  Ely  or  Maylor 
was  interested  in  the  other^s  application,  but  they  both  re- 
sisted Morse's  application  on  a  common  ground.  The  whole 
matters  were  heard  by  the  board  at  one  time,  and  one  judg- 
ment was  rendered  in  favor  of  the  relator  and  Ely,  where- 
upon Morse  applied  to  the  superior  court  as  against  both 
of  them,  giving  one  bond  under  §  52,  p.  254,  Laws  1897 
(Bal.  Code,  §  2182),  which  provides  for  the  manner  of  tak- 
ing appeals  from  said  board.    The  relator  moved  to  dismiss 
the  appeal  on  the  ground  that  the  court  had  no  jurisdiction, 
in  consequence  of  but  one  appeal  having  been  taken  as 
against  the  relator  and  Ely,  while  their  rights  were  separate 
and  independent  of  each  other.    The  court  denied  the  mo- 
tion and  the  relator  has  applied  for  a  writ  of  prohibition 
as  aforesaid.    We  do  not  think  the  writ  should  issue  under 
the  facts  shown,  although  Maylor  and  Ely  were  insisting 
upon  separate  rights  and  the  fact  that  Morse  was  interest- 
ed against  both  of  them  and  that  her  rights  as  against  each 
depended  upon  the  same  state  of  facts  did  not  make  it   a 
joint  proceeding,  for  enough  appears  to  indicate  that  it  was 
tried  before  the  board  as  one  proceeding,  and  such  having 
been  the  case,  one  appeal  could  have  been  taken  therefrom. 
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At  least,  it  does  not  appear  to  be  a  case  where  a  writ  of  pro- 
hibition should  issue.  It  does  not  appear  that  the  bond 
was  attacked  in  anywise  in  the  lower  court,  and  we  see  no 
reason  why  the  relator's  rights  cannot  be  fully  protected. 
The  same  strictness  ought  not  to  obtain  with  reference  to 
an  appeal  from  the  board  aforesaid,  as  would  obtain  in  an 
appeal  from  a  superior  court  to  this  court. 

Writ  denied. 


[No.    2515.    Decided  April  6. 1898.) 

Franklin  Savings  Bank,  Appellanty  v.  Thomas  Moran 

et  al.y  Respondents. 

DIKES — RBASSBSSaffBMT     FOB     COST     OP     C0N8TBUCTI0N  —  LBGISLATIVE 

POWEB  —  PLEADING  —  DBMUBBBK. 

The  legislature  has  power  to  provide  for  a  re-assessment  of 
property  for  local  improvements  in  cases  where  the  original  as- 
sessment was  void  because  of  lack  of  legislation  authorizing  it, 
but  a  re-assessment  made  without  legislative  sanction  is  utterly 
ineffectual  and  void. 

The  act  of  Mach  19,  1^95  (Laws  1895,  p.  142,  Bal.  Code,  §§  3755- 
3762),  entitled,  "an  act  providing  for  the  payment  of  expenses 
incurred  in  compliance  with  an  act  entitled  'an  act  to  provide  for 
the  construction,  repairing  and  protection  of  drains  and  ditches 
for  agricultural,  sanitary  and  domestic  purposes  and  to  provide 
for  the  organisation  cf  drainage  districts  and  declaring  an  emer- 
gency,' approved  March  19, 1890,*' while  authorizing  re-assessments 
to  pay  for  constructon  of  drains  and  ditches,  makes  no  provision  in 
regard  to  dikes  and  cannot  be  held  as  authorizing  a  re-assessment 
to  cover  the  expense  of  dikes  and  dams  constructed  under  a  void 
statute. 

The  fact  that  a  demurrer  admitted  the  averment  that  a  dike 
had  been  constructed  under  the  provisions  of  the  invalid  drain- 
age law  of  1890,  instead  of  the  invalid  law  of  1888,  would  not 
make  the  curative  act  in  relation  to  void  drainage  proceedlnss 
applicable  to  the  case  at  bar,  since  courts  are  powerless  to  grant 
relief  which  is  not  warranted  by  the  statute  invoked  by  the 
pleader. 
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Appeal  from  Superior  Court,  Snohomish  County. — ^Hon. 
John  C.  Denney,  Judge.    Affirmed. 

Kerr  d'  McCordy  for  appellant. 

J.  H.  NayloTy  Prosecuting  Attorney,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Andebs,  J. — This  was  an  application  by  the  appellant 
to  the  superior  court  of  Snohomish  county  for  a  writ  of 
mandate  commanding  the  county  commissioners,  auditor 
and  treasurer  of  Snohomish  county  to  proceed  with  the  re- 
assessment of  certain  lands  in  the  Eby  Island  Diking  Dis- 
trict, under  the  re-assessment  act  of  March  19,  1895  (Laws 
1895,  p.  142,  Bal.  Code,  §§  3755-3762).  The  affidavit  up- 
on which  the  application  for  the  writ  was  based  shows  sub- 
stantially that,  in  pursuance  of  a  petition  filed  by  certain 
persons,  a  diking  district  was  established  by  the  county  com- 
missioners  of  Snohomish  county,  under  the  provisions  of  the 
act  of  the  legislature  entitled  "An  act  to  provide  for  the 
construction,  repairing  and  protection  of  drains  and  ditches 
for  agricultural,  sanitary  and  domestic  purposes,  and  to 
provide  for  the  organization  of  drainage  districts,  and  de- 
claring an  emergency,"  approved  March  19,  1890  (Session 
Laws  1890,  p.  652;  1  HilPs  Code,  title  21,  ch.  1);  that  the 
route  of  a  dike  known  as  Eby  Island  Dike  was  located  by 
the  proper  officials;  that  the  cost  of  constructing  said  dike 
was  duly  ascertained  and  assessed  and  levied  upon  certain 
lands  in  the  district;  that  a  contract  was  awarded  for  the 
work  to  the  lowest  bidder  therefor;  that  the  dike  was  con- 
structed in  accordance  with  the  contract;  that  warrants 
were  drawn  on  the  Eby  Island  dike  fund  in  favor  of  the  con- 
tractor in  payment  for  said  improvement  by  the  county 
auditor,  under  the  directions  of  the  county  commissioners, 
and  duly  approved  by  the  diking  master;  that  the  appellant 
is  the  owner  and  holder  of  eight  such  warrants  of  the  aggre- 
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gate  value  of  $8^035.98,  exclusive  of  interest;  that  the  re- 
spective owners  of  the  lands  benefited  by  the  construction 
of  said  dike  refused  to  pay  the  assessment  against  their 
lands  for  said  improvement,  although  the  same  is  just  and 
equitable,  and  notwithstanding  the  fact  that  they  petitioned 
the  county  commissioners  to  organize  the  district  and  to 
proceed  with  the  improvement;  that  the  county  treasurer 
has  refused  and  still  refuses  to  pay  said  warrants,  or  any 
part  thei'eof,  although  often  requested  so  to  do;  that  the 
original  assessment  was  rendered  invalid  by  the  decision  of 
the  supreme  court  in  holding  the  said  act  of  March  19, 
1890,  unconstitutional  in  that  it  provided  no  method  of 
acquiring  the  right  of  way,  but  did,  in  effect,  proAdde  for 
taking  private  property  without  compensation  being  first 
made,  or  ascertained  and  deposited  in  court  for  the  owner, 
as  provided  by  §  16  of  article  1  of  the  state  constitution; 
that  no  provision  has  been  made  by  the  county  commission- 
ers  for  the  payment  of  said  warrants,  and  that  they  have 
failed  and  refused  to  procure  the  right  of  way  for  said  dike 
by  condemnation,  gift  or  purchase,  and  refused  to  make 
any  new  assessment  for  the  payment  of  said  indebtedness, 
or  any  part  thereof,  although  fully  authorized  and  empow- 
ered to  procure  said  right  of  way  and  to  make  said  re-assess- 
ment by  said  act  of  March  19,  1895.  It  appears  from  this 
affidavit  that  the  proceedings  of  the  county  officials  leading 
up  to  the  construction  of  the  improvement  in  question  were 
in  strict  accordance  with  the  provisions  of  said  act  of  1890, 
although  we  have  only  stated  such  facts  as  we  deem  material 
to  a  correct  understanding  of  the  case.  Due  notice  of  the  ap- 
plication for  the  writ  was  served  upon  the  respondents,  and 
at  the  time  fixed  for  its  presentation  to  the  court  the  county 
attorney  of  Snohomish  county  appeared  and  interposed  a 
demurrer  to  the  affidavit  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action  or  to  enti- 
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tie  plaintiff  to  the  writ  of  mandate.  The  court  sus- 
tained the  demurrer  for  the  reason,  as  stated,  that  the  law 
under  which  plaintiff  was  attempting  to  proceed  is  con- 
trary to,  and  in  violation  of,  the  constitution  of  the  state  of 
Washington,  and  thereupon  dismissed  the  action,  at  the  cost 
of  the  plaintiff,  and  the  latter  appealed.  Many  authorities 
are  cited  by  the  appellant  sustaining  the  proposition  that  the 
legislature  has  power  to  provide  for  a  re-assessment  of  prop- 
erty for  ordinary  taxation,  or  for  local  improvements,  in 
cases  where  the  original  assessment  was  void  because  of  lack 
of  legislation  authorizing  it,  or  by  reason  of  a  failure  to 
comply  with  existing  statutes.  That  this  principle  is  firmly 
established  as  the  law  of  this  state  is  shown  by  repeated 
decisons  of  this  court.  See  Frederick  v.  Seattle^  13  Wash. 
428  (43  Pac.  364);  Cline  v.  Seattle,  13  Wash.  444  (43  Pac, 
367);  New  Whatcom  v.  BeUingham  Bay  Improve- 
meni  Company,  16  Wash.  131  (47  Pac.  236).  But  we  are 
aware  of  no  case  holding  that  a  re-assessment  may  be  made 
for  any  purpose  without  legislative  authority,  and  we  do  not 
think  that  any  such  case  can  be  found.  In  our  opinion  a 
re-assessment  without  such  authority  would  be  utterly  in- 
effectual and  void.  It  follows,  therefore,  that  if  the  re- 
assessment sought  by  appellant  is  not  specifically  author- 
ized by  some  valid  law,  the  judgment  of  the  court  below 
should  not  be  disturbed.  Although  the  respondents  do  not 
seem  expressly  to  concede  the  constitutionality  of  this  act  of 
March  19,  1895,  they  do  not  attempt  to  show  wherein  it  is 
unconstitutional,  but  rely  mainly,  if  not  wholly,  for  an 
affirmance  of  the  judgment  upon  the  proposition  that  the 
law  of  1895  has  no  reference  to,  and  hence  is  no  authority 
for,  a  re-assessment  for  dikes  and  dams.  As  already  inti- 
mated, the  affidavit  for  the  writ  of  mandate  in  this  case 
states  facts  showing  that  the  county  commissioners,  in  or- 
ganizing the  Eby  Isknd  Diking  District,  and  in  authorizing 
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the  construction  of  the  dike,  followed  the  procedure  pre- 
scribed by  the  act  of  March  19,  1890,  relating  to  ditches 
and  drains;  and  these  facts  must  be  deemed  admitted  by  the 
demurrer.  Why  the  parties  interested  did  not  proceed 
under  the  act  of  February  2,  1888  (Laws  1888,  p.  90;  1 
Hill's  Code,  title  21,  ch.  2)  relative  to  dikes  and  dams  is 
not  stated.  The  act  of  March  19,  1890,  and  that  of  Feb- 
ruary 2, 1888,  as  amended  in  1890,  have  both  been  declared 
unconstitutional  by  this  court  for  the  reasons  above  indi- 
cated, the  former  in  Askam  v.  King  County ^  9  Wash.  1  (36 
Pac.  1097),  and  STeagit  County  v.  Stiles,  10  Wash.  388  (39 
Pac.  116),  and  the  latter  in  Snohomish  County  v.  Hay- 
ward,  11  Wash.  429  (39  Pac.  652).  The  act  of  1895, 
which  the  appellant  contends  confers  upon  the  respondents 
authority  to  procure  the  right  of  way  for  the  Eby  Island 
Dike  and  to  re-assess  the  lands  in  the  district  for  the  ex- 
penses incurred  in  making  the  improvement,  is  entitled 
"An  act  providing  for  the  payment  of  expenses  incurred  in 
compliance  with  an  act  entitled  *An  act  to  provide  for  the 
construction,  repairing  and  protection  of  drains  and  ditches 
for  agricultural,  sanitary  and  domestic  purposes,  and  to  pro- 
vide for  the  organization  of  drainage  districts,  and  declar- 
ing an  emergency,'  approved  March  19,  1890,  and  declar- 
ing an  emergency."  Session  Laws  1895,  p.  142.  It  is  pro- 
vided in  the  first  section  of  this  act  (Bal.  Code,  §  3756)  that 
where  any  ditch  or  drain,  or  any  portion  thereof,  has  been 
constructed  in  compliance  with  the  provisions  of  the  act  of 
March  19,  1890,  aforesaid,  it  shall  be  the  duty  of  the  board 
of  county  commissioners  of  any  county  in  which  the  same 
is  located  to  purchase  the  lands  occupied  by,  or  necessary  to, 
said  drain  or  ditch  or  any  culverts,  bridges  or  approaches 
thereto,  or  appurtenances  to  said  drain  or  ditch,  or  acquire 
the  same  by  condemnation  proceedings  wherever  title  to 
such  land  has  not  already  been  obtained,  and  to  that  end 
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are  authorized  to  institute  and  maintain,  in  the  name  of  the 
county,  the  proceedings  provided  in  ch.  6  of  title  9  of  the 
Code  of  Procedure  as  arranged  and  annotated  by  William 
Lair  Hill  (Bal.  Code,  title  31,  ch.  5,  art.  3).    An  uispection 
will  disclose  that  nothing  whatever  is  said  in  this  act  in  re- 
lation to  dikes,  and,  assuming  that  it  is  constitutional  and 
valid,  the  question  arises,  can  it  be  so  construed  as  to  ap- 
ply to  cases  like  the  one  at  bar?    We  tlmik  this  question 
must  be  answered  in  the  negative.    That  the  legislature  did 
not  intend  by  this  act  to  provide  for  the  payment  of   ex- 
penses incurred  in  constructing  dikes,  is  manifest  from  the 
language  employed  therein,  from  the  title  of  the  act,  and 
from  contemporaneous  legislation.     The  same  legislature 
that  passed  this  remedial,  or  curative,  statute  in  relation  to 
drains  and  ditches  enacted  an  elaborate  law  relative  to  dikes 
and  dams  in  which  they  seem  to   have   failed,     probably 
through  inadvertence,  to  provide  for  the  payment  of  ex- 
penses incurred  under  the  dike  law  of  February  2,  1888, 
and  the  subsequent  amendment  thereto.     Laws  1895,  p. 
304  (Bal.  Code,  §§  3673-3715).     It  is  earnestly   insisted, 
however,  by  the  learned  counsel  for  the  appellant  that,  in- 
asmuch as  the  demurrer  to  the  affidavit  admits  that  the  im- 
provement was  made  under  the  ditch  and  drainage  law  of 
1890,  it  necessarily  follows  that  the   curative    statute    of 
March  19, 1895,  is  applicable  to  the  facts  of  this  case.    But 
v^e  are  unable  to  perceive  how  this  law,  which  is  relied  on 
as  authority  for  the  enforcement  of  an  alleged  right,  can 
be  given  a  meaning  contrary  to  the  intention  of  the  legisla- 
ture, as  clearly  expressed  therein,  by  the  mere  averments 
of  the  pleader.    Conclusions  of  law  are  not  necessarily  ad- 
mitted by  a  general  demurrer,  and  the  scope  and  effect  of  a 
statute  must  be  determined  by  a  consideration  of  the  stat- 
ute itself.    And,  if  the  relief  demanded  is  not  warranted 
by  the  statute,  the  court  is  powerless  to  grant  it    The  law 
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invoked  by  the  appellant  no  more  anthorizes  the  respond- 
ents to  order  a  re-assessment  and  levy  for  the  payment  of 
expenses  incurred  in  constructing  a  dike  than  it  would  au- 
thorize them  to  do  the  same  thing  for  the  payment  of  the 
cost  of  building  a  railroad.  It  was  enacted  for  a  specific 
purpose,  clearly  expressed  both  in  ti^e  title  and  in  the  body 
of  the  act,  and  no  construction  can  make  it  apply  to  a  dif- 
ferent purpose  or  subject.  We  fully  realize  the  justness  of 
appellant's  claim  for  relief.  The  owners  of  the  land  in 
the  diking  district  have  long  enjoyed  the  benefit  of  this 
improvement  and  ought,  by  some  means,  to  be  compelled  to 
pay  for  it.  But  neither  the  respondents  nor  this  court  can 
coerce  them  to  discharge  a  moral  obligation,  however  ap- 
parent it  may  be,  without  the  authority  of  the  law-making 
body.  Judging  by  past  legislation,  we  can  scarcely  doubt 
that  the  legislature,  if  appealed  to,  would  pass  an  act  grant- 
ing relief  to  those  who  have  honest  claims  for  labor  per- 
formed in  the  construction  of  dikes  and  dams,  similar  to 
this  act  of  March  19,  1895.  Conceding,  as  we  are  at  pres- 
ent advised,  that  the  act  of  March  19,  1895,  is  constitu- 
tional, it  follows  that  the  learned  trial  court  gave  a  wrong 
reason  for  its  decision,  but  we  nevertheless  think  the  deci- 
sion was  rights  and  the  judgment  is  therefore  alBrmed. 

Scott,  C.  J.,  and   Dunbab,  Qoedon   and   Reavis,   J., 

concur. 
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Thd  act  entitled  "an  act  relating  to  the  duration  of  Judg- 
ments." etc.,  (Laws  1897,  p.  62;  Bal.  Code,  §§6148-6160),  pro-  ^  ^ 
vidlnR  that  liens  on  Judgments  shall  expire  six  years  after  their  jl9^  207I 
rendition,  and  that  no  action  shall  be  had  on  any  Judgment  ren- 
dered in  the  state  by  which  its  lien  shall  be  extended  for  a 
greater  period  than  six  years  from  the  date  of  entry  of  the 
original  Judgment,  is  unconstitutional  as  to  existing  Judgments 
on  the  ground  that  it  is  an  impairment  of  the  obligation  of  con- 
tracts.  (RiLAYis  and  Gordon,  J  J.,  dissent.) 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Wm.  E.  KiCHABDSpN,  Judge.    Reversed. 

Will  Q.  OraveSy  for  appellant. 
Blake  &  Post,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

DuiTBAB,  J. — This  is  an  action  upon  a  judgment.  Ser- 
vice of  the  summons  and  complaint  was  made,  default  of 
the  respondent  was  noted  and  judgment  entered  against  him 
on  August  23,  1897.  Thereafter  respondent  moved  to  set 
aside  the  default  and  judgment  entered  against  him,  which 
motion  was  sustained.  It  is  stipulated  that  the  respondent 
has  no  defense  to  the  action  other  than  the  act  of  the  l^is- 
lature  of  1897,  approved  March  6, 1897  (Laws  1897,  p.  52; 
Bal.  Code,  §§  5148-6150),  entitled,  "  An  act  relating  to  the 
duration  of  judgments  and  repealing  sections  462  and  463, 
volume  2,  Hill's  Code  of  Washington."  The  act  is  as  fol- 
lows: 
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"  Section  1.  After  the  expiration  of  six  years  from  the 
rendition  of  any  judgment  it  shall  cease  to  be  a  lien  or 
charge  against  the  estate  or  person  of  the  jud^nent  debtor. 

"  Sec.  2.  No  suit,  action,  or  other  pi^oceedings  shall  ever 
be  had  on  any  judgment  rendered  in  the  State  of  Washing- 
ton by  which  the  lien  or  duration  of  such  judgment,  claim 
or  demand,  shall  be  extended  or  continued  in  force  for  any 
greater  or  longer  period  than  six  years  from  the  date  of  the 
entry  of  the  original  judgment. 

"  Sec.  3.  When  the  lien  of  any  judgment,  as  specified  in 
section  1  of  this  act,  has  run  six  years,  or  its  duration  will  be 
less  than  one  year  by  reason  of  this  act,  then  the  lien  of 
such  judgment  shall  continue  for  one  year  from  and  after 
the  taking  effect  of  this  act. 

"  Sec.  4.  Sections  462  and  463  of  volume  2,  Hill's  Code 
of  Washington,  relating  to  a  renewal  of  judgments,  are 
hereby  repealed." 

And  it  is  claimed  that  the  act  is  unconstitutional  as  ap- 
plied to  judgments  in  existence  at  the  time  of  the  passage  of 
the  act.  It  is  also  contended  by  the  appellant  that  the  title 
of  this  act  is  not  sufficient  in  that  it  embraces  more  than 
one  subject,  and  the  subject  is  not  expressed  in  the  title  of 
the  act.  We  do  not  think  there  is  any  substantial  merit  in 
this  objection.  In  presenting  our  views  in  relation  to  the 
constitutionality  of  the  act,  it  is  not  necessary  to  pass  upon 
the  other  objections  raised  by  the  appellant  It  is  con- 
tended by  the  appellant  that  the  application  of  this  law  to 
judgments  already  in  existence  is  violative  of  §  10  of  art. 
1  of  the  constitution  of  the  United  States,  and  of  §  23  of 
art.  1  of  the  constitution  of  the  state  of  Washington,  in 
that  it  is  a  law  which  impairs  the  obligation  of  contracts; 
and  of  art.  5,  and  of  §  1  of  art  14  of  the  constitution  of 
the  United  States,  and  of  §  3  of  art  1  of  the  constitution  of 
the  state  of  Washington,  in  that  it  would  deprive  the  ap- 
pellant of  his  property  without  due  process  of  law.  We 
think  that  in  any  event,  as  applied  to  contracts  Ayi^tiTig  at 
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the  time  the  law  was  enacted,  its  enforcement  would  be  an 
impairment  of  such  contracts.     It  is  insisted  by  the   re- 
spondent that  the  United  States  supreme  court  has  decided 
this  question  adversely  to  appellant's  contention  in  Morley 
V.  Lake  Share  &  M.  8.  By.  Co.,  146  U.  S.  162  (13  Sup.  Ct 
54),  in  that  it  has  decided  that  a  judgment  is  not  a  contract, 
but  we  do  not  think  that  the  court  decided  that  contractual 
rights  when  mei^ed  into  a  judgment  could  not  be  enforced. 
The  facts  before  the  court  must  be  ascertained  to  determine 
the  principles  of  law  which  the  court  decides  in  a  given 
case.    The  facts  in  that  case  were  substantially  as  follows: 
An  action  was  brought  in  the  supreme  court  of  New  York 
by  John  S.  Prouty  against  the  Lake  Shore  &  M.  S.  By.  Co. 
et  al.y  to  compel  the  specific  performance  of  a  certain  con- 
tract.   It  was  adjudged  in  January,  1878,  that  the  com- 
pany-pay the  plaintiff  out  of  its  net  earnings  $53,184.88, 
together  with  interest  thereon  from  the  entry  of  said  judg- 
ment   It  was  also  adjudged  that  if  the  company  within  the 
time  specified  failed  to  pay  to  the  plaintiff  the  above  speci- 
fied sum  and  such  interest,  the  plaintiff  might  have  execu- 
tion therefor  against  the  defendant     By  the  statutes  of 
New  York  in  force  when  this  judgment  was  rendered  seven 
per  cent,  was  the  legal  rate  of  interest.     Afterwards,  in 
1879  the  legislature  reduced  the  rate  of  interest  to  six  per 
cent    The  question  came  up  on  the  right  of  the  legislature 
to  reduce  the  rate  of  interest  on  a  judgment  rendered  when 
the  rate  was  higher,  and  the  court  held  in  substance  that 
where  a  judgment  is  obtained  on  a  contract  which  contains 
no  provision  for  interest,  the  allowance  for  interest  on  the 
judgment  is  a  matter  within  the  legislative  discretion,  that 
the  judgment  is  not  a  contract  and  the  law  reducing  the  rate 
of  interest  thereon  does  not  impair  the  obligation  of  con- 
tracts within  the  meaning  of  the  federal  constitution.    It 
edmply  was  determined  by  the  court  that,  in  that  case,  where 

14-10  WASH. 
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the  judgment  did  not  arise  ont  of  contract^   the    interest 
which  was  allowed  by  the  state  was  allowed  as  damages  for 
the  nan-performance  of  a  payment  of  the  judgment — dam- 
ages which  the  state  had  a  right  to  estimate  and  enforce — 
that  no  contractual  obligation  existed  so  far  as  the  question 
of  interest  was  concerned,  but  that  the  interest  allowed  hav- 
ing been  allowed  by  the  state  as  damages,  the  amount  of 
such  damages  was  within  the  control  of  the  state,  and  there* 
fore  no  obligation  was  impaired.    Even  in  that  case  there 
was  a  very  able  dissenting  opinion   by   Justice   Kabt^an, 
which  was  concurred  in  by  Justice  Field  and  Justice 
Bbewer,  holding  that  it  was  not  only  an  impairment  of  a 
contract,  but  that  the  judgment  was  property,  and  that  the 
rate  of  interest  which  the  judgment  drew   was   properly 
within  the  meaning  of  the  constitution,  and  that  the  consti- 
tution was  violated  by  the  changing  of  the  rate  of  interest 
by  the  legislature.    But  it  is  not  necessary  in  this  case  to 
go  to  the  extent  to  which  the  dissenting  judges  did  in  the 
case  just  reviewed.    Reference  was  made  in  that   case  to 
Louisiana  v.  Mayor,  109  U.  S.  285  (3  Sup.  Ct.  211),  which 
shows  that  the  court  was  considering,  and  considering  only, 
judgments  which  did  not  arise  out  of  contract,  and  had  no 
element  of  contract  in  them,  and  this  is  one  of  the  cases 
also  relied  upon  by  the  respondent  in  this  case.    This  was 
an  action  brought  by  the  holders  of  judgments  recovered  in 
the  courts  of  Louisiana  for  damages  done  to  the  property  of 
the  plaintiffs  by  a  mob  or  riotous  assemblage  of  people  in 
the  year  1873.    A  statute  of  the  state  made  municipal  cor- 
porations liable  for  damages  thus  caused  within  their  lim- 
its.   At  the  time  the  injuries  complained  of  were  commit- 
ted the  city  of  New  Orleans  was  authorized  to  levy  and 
collect  a  tax  upon  property  within  its  limits  of  one  dollar 
and  seventy-five  cents  upon  every  hundred  dollars  of  its 
assessed  value.    Afterwards,  by  the  constitution  of  the  stat^ 
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the  power  of  the  city  to  impose  taxes  on  property  within 
its  limits  was  restricted  to  ten  mills  on  the  dollar  of  the 
valuation,  and  it  was  asserted  that  the  effect  of  this  last  limi- 
tation was  to  prevent  the  relators,  who  were  not  allowed  to 
issu^  executions  against  the  city,  from  collecting  their 
judgments,  as  the  funds  receivable  from  the  tax  thus  au- 
thorized to  be  levied  were  exhausted  by  the  current  expenses 
of  the  city,  which  must  first  be  met,  and  this  action  was  to 
•compel  the  authorities  of  the  city  to  provide  for  the  pay- 
ment of  these  judgments  by  a  levy  of  an  additional  tax. 
Judge  Field,  in  writing  the  opinion  of  the  court  in  this 
case  (and  it  may  be  noted  that  he  was  one  of  the  judges 
who  dissented  in  the  Morley  case,  and  therefore  it  cannot  be 
concluded  that  he  intended  to  lay  down  a  doctrine  which 
would  be  opposed  to  the  doctrine  of  the  dissenting  opinion, 
viz.,  that  the  judgment  was  property,  the  taking  of  which 
without  due  process  of  law  would  fall  within  the  inhibition 
of  the  constitution),  said: 

"  The  right  to  reimbursement  for  damages  caused  bv  a 
mob  or  riotous  assemblage  of  people  is  not  founded  upon 
any  contract  between  the  city  and  the  sufferers.  Its  liability 
for  the  damages  is  created  by  a  law  of  the  legislature,  and 
can  be  withdrawn  or  limited  at  its  pleasure.  Municipal 
corporations  are  instrumentalities  of  the  state  for  the  con- 
venient administration  of  government  within  their  limits. 
They  are  invested  with  authority  to  establish,  a  police  to 
guard  against  disturbance;  and  it  is  their  duty  to  exer- 
cise their  authority  so  as  to  prevent  violence  from  any  cause, 
and  particularly  from  mobs  and  riotous  assemblages.  It 
has,  therefore,  been  generally  considered  as  a  just  burden 
cast  upon  them  to  require  them  to  make  good  any  loss  sus- 
tained from  the  acts  of  such  assemblages  which  they  should 
have  repressed.  .  .  .  But,  however  considered,  the  im- 
position is  simply  a  measure  of  legislative  policy,  in  no  re- 
spect resting  upon  contract^  and  subject,  like  all  other 
measures  of  policy,  to  any  change  the  legislature  may  see 
fit  to  make,  either  in  the  extent  of  the  liabilitv  or  in  the 
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means  of  its  enforcement  And  its  character  is  not  at  all 
changed  by  the  fact  that  the  amount  of  loss,  in  pecuniary 
estimation,  has  been  ascertained  and  established  by  the 
judgments  rendered.  The  obligation  to  make  indemnity 
created  by  the  statute  has  no  more  element  of  contract  in 
it  because  merged  in  the  judgments  than  it  had  preyiously.'^ 

And  this  was  the  sole  ground  upon  which  this  case  was  de- 
cided. And  as  showing  conclusively  that  a  contractual  re- 
lation would  have  compelled  a  different  decision  from  this 
the  opinion  proceeds: 

^  The  cases  in  which  we  have  held  that  the  taxing  power 
of  a  municipality  continues,  notwithstanding  a  legislative 
act  of  limitation  or  repeal,  are  founded  upon  contracts;  and 
decisions  in  them  do  not  rest  upon  the  principle  that  the 
party  affected  in  the  enforcement  of  his  contract  rights  has 
been  thereby  deprived  of  any  property,  but  upon  the  prin- 
ciple that  the  remedies  for  the  enforcement  of  his  contracts 
existing  when  they  were  made  have  been  by  such  legisla- 
tion impaired.    The  usual  mode  in  which  municipal  bodies 
meet  their  pecuniary  contracts  is  by  taxation.    And  when, 
upon  the  faith  that  such  taxation  will  be  levied,  contracts 
have  been  made,  the  constitutional  inhibition  has  been  held 
to  restrain  the  state  from  repealing  or  diminishing  the  pow- 
er of  the  corporation  so  as  to  deprive  the  holder  of  the  con- 
tract of  all  adequate  and  efficacious  remedy." 

And  the  court  cites  approvingly  the  cases  of  Wolff  v.  New 
Orleans^  103  U.  S.  358,  and  Louisiana  v.  PiUhury^  105 
U.  S.  278,  saying: 

"In  both  cases  by  the  unanimous  judgment  of  the  court, 
the  legislation  in  that  respect  is  subject  to  this  quali- 
fication which  attends  all  state  legislation,  that  it 
'  shall  not  conflict  with  the  prohibitions  of  the  constitution 
of  the  United  States,  and,  among  other  things,  shall  not 
operate  directly  upon  contracts  of  the  corporation,  so  as  to 
impair  their  obligation  by  abrogating  or  lessening  the  means 
of  their  enforcement.  Legislation  producing  this  latter  re- 
sult, not  indirectly  as  a  consequence  of  legitimate  measures 
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taken,  as  will  sometimes  happen,  but  directly  by  operating 
upon  those  means^  is  prohibited  by  the  constitution,  and 
must  be  disregarded — ^treated  as  if  never  enacted — ^by  all 
courts  recognizing  the  constitution  as  the  paramount  law 
of  the  land.  This  doctrine  has  been  repeatedly  asserted  by 
this  court  when  attempts  have  been  made  to  limit  tiie  power 
of  taxation  of  a  municipal  body,  upon  the  faith  of  which 
contracts  have  been  made,  and  by  means  of  which  alone 
they  could  be  performed/' 

Justice  BsADLET,  in  his  concurring  opinion,  makes  it 
especially  clear  that  he  concurred  in  the  opinion  simply  up- 
on the  ground  that 

*^  Remedies  against  mimicipal  bodies  for  damages  caused 
by  mobs,  or  other  violators  of  law  unconnected  with  the 
municipal  government,  are  purely  matters  of  legislative 
policy,  depending  on  positive  law,  which  may  at  any  time 
be  repealed  or  modified,  either  before  or  after  the  damage 
has  occurred,  and  die  repeal  of  which  causes  the  remedy  to 
cease," 

"  But,"  said  he,  "  an  ordinary  judgment  of  damages  for 
a  tort,  rendered  against  the  person  committing  it,  in  favor 
of  the  person  injured,  stands  upon  a  very  different  footing. 
Such  a  judgment  is  founded  upon  an  absolute  right,  and  is 
as  much  an  article  of  property  as  anything  else  that  a  party 
owns;  and  the  l^islature  can  no  more  violate  it  without 
due  process  of  law,  than  it  can  any  other  property.  To  abro- 
gate the  remedy  for  enforcing  it^  and  to  give  no  other 
adequate  remedy  in  its  stead,  is  to  deprive  the  owner  of  his 
properly  within  the  meaning  of  the  Fourteenth  Amend- 
ment. The  remedy  for  enforcing  a  judgment  is  the  life 
of  a  judgment,  just  as  much  as  the  remedy  for  enforcing  a 
contract  is  the  life  of  the  contract." 

So  it  will  be  seen  from  tiiese  cases,  which  are  the  princi- 
pal and  most  pertinent  cases  cited  on  this  question,  not  only 
by  the  opinions  of  the  court,  but  also  by  the  dissenting 
opinions  in  each  case,  that  it  was  not  the  intention  of  the 
supreme  court  to  lay  down  the  rule  that  the  destruction  of 
a  judgment  in  which  a  contract  was  merged  by  the  legisla- 
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ture  was  not  aa  impairment  of  the  contract,  and  was  not  a 
deprivation  of  property  within  the  meaning  of  the  Four- 
teenth Amendment.  But  the  supreme  court  has  with  uni- 
formity spoken  with  no  uncertain  sound  concerning  the 
sacredness  of  contract  rights,  and  of  the  protection  of  prop- 
erty under  the  constitutional  guaranty  referred  to.  These 
cases,  without  specially  enumerating  them,  are  many  of 
them  reviewed  in  the  late  case  of  Bamitz  v.  Beverly^  163 
U.  S.  118  (16  Sup.  Ct  1042),  where  the  first  quotation  is 
from  Bronson  v.  Kinzie,  1  How.  311,  where  the  court,  in 
discussing  a  question  of  what  was  a  right  and  what  was  a 
remedy,  said: 

'*  Whatever  belongs  merely  to  the  remedy  may  be  al- 
tered according  to  the  will  of  the  state,  provided  the  altera- 
tion does  not  impair  the  obligation  of  the  contract.  But  if 
that  effect  is  produced,  it  is  immaterial  whether  it  is  done 
by  acting  on  the  remedy  or  directly  on  the  contract  itself. 
In  either  case  it  is  prohibited  by  the  constitution;" 

citing,  also,  McCracleen  v,  Hayward^  2  How.  608,  where  it 
was  said: 

"  The  obligation  of  a  contract  consists  in  its  binding  force 
on  the  party  who  makes  it  This  depends  on  the  laws  in 
existence  when  it  is  made.  These  are  necessarily  referred 
to  in  all  contracts,  and  forming  a  part  of  them  as  the  meas- 
ure of  the  obligation  to  perform  them  by  the  one  party,  and 
the  right  acquired  by  the  other.  There  can  be  no  other 
standard  by  which  to  ascertain  the  extent  of  either  than  that 
which  the  terms  of  the  contract  indicate,  according  to  their 
settled  legal  meaning.  When  it  becomes  consummated, 
the  law  defines  the  duty  and  the  right,  compels  one  party 
to  perform  the  thing  contracted  for,  and  gives  the  other 
a  right  to  enforce  the  performance  by  the  remedies  then  in 
force.  If  any  subsequent  law  affect  to  diminish  the  duty, 
or  to  impair  the  right,  it  necessarily  bears  on  the  obligation 
of  the  contract,  in  favor  of  one  party  to  the  injury  of  the 
other;    hence  any  law,  which  in  its  operation  amounts  to 
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a  denial  or  obstruction  of  the  rights  accruing  by  a  contract, 
thoxLgh  professing  to  act  only  on  the  remedy,  is  directly  ob- 
noxious to  the  prohibition  of  the  constitution." 

And  as  showing  the  construction  which  must  have  been 
placed  by  the  court  itself  on  the  opinion  in  Louisiana  v. 
Mayor,  supra,  the  court  in  this  case  quotes  approvingly  the 
ease  of  SeiheH  v.  Lewis,  122  U.  S.  284  (7  Sup.  Ct.  1190), 
wliere  it  was  announced  that  it  was  the  settled  doctrine  of 
the  court  that: 

'* '  The  remedy  subsisting  in  a  state,  when  and  where  the 
contract  is  made  and  is  to  be  performed,  is  a  part  of  its  obli- 
gation, and  any  subsequent  law  of  the  state  which  so  af- 
fe<*ts  that  remedy  as  substantially  to  impair  and  lessen  tlie 
value  of  the  contract  is  forbidden  by  the  constitution,  and 
is  therefore  void,'  " 

and  that  the  legislature  of  Missouri  ha^dng,  by  act  of  March 
23,  1868,  to  facilitate  the  construction  of  railroads,  enacted 
that  the  county  courts  should  levy  and  cause  to  be  collected 
in  the  same  manner  as  county  taxes  a  special  tax  in  order  to 
pay  the  interest  and  principal  of  any  bond  which  might  be 
issued  by  a  municipal  corporation  in  the  state  on  account 
of  the  subscription  authorized  by  the  act  to  the  stock  of  the 
railroad  company,  which  tax  should  be  levied  on  all  the  real 
estate  within  the  township,  making  the  subscription  in  ac- 
cordance with  the  valuation  then  last  made  by  the  county 
assessors  for  county  purposes,  it  must  be  held  that  it  was 
a  material  part  of  this  contract  that  such  creditor  should 
always  have  the  right  to  the  special  tax  to  be  levied  and 
collected  in  the  same  manner  as  county  taxes  at  the  same 
time  might  be  levied  and  collected.  Here  the  action  of  the 
party  came  into  effect.  He  entered  into  this  contract  on 
the  strength  of  the  law  of  the  state  of  Missouri,  and,  having 
entered  into  it  with  reference  to  that  law,  the  supreme  court 
will  not  allow  the  state  to  pass  any  law  which  impairs  that 
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obligation  or  in  any  way  lessens  the  value  of  the  contract 
And  in  Louisiana  v.  New  Orleans^  102  TJ.  S.  208,  Mr. 
Justice  FiELDy  in  the  opinion  of  the  court,  said: 

"  The  obligation  of  a  contract,  in  the  constitutional  sense, 
is  the  means  provided  by  law  by  which  it  can  be  enforced — 
by  which  the  parties  can  be  obliged  to  perform  it.  Wbat- 
ever  legislation  lessens  the  efficacy  of  these  means  impairs 
the  obligation.  If  it  tend  to  postpone  or  retard  the  enforce- 
ment of  the  contract,  the  obligation  of  the  latter  is  to  that 
extent  weakened." 

The  language  of  the  learned  judge  might  well  be  applied 
in  the  interest  of  the  appellant  in  this  case.  The  means 
provided  by  the  law  for  the  enforcement  of  the  contract  at 
the  time  the  contract  was  made  and  by  which  it  could  be 
enforced  has  been  taken  away  by  the  legislature.  The  ac- 
tion of  the  legislature  has  not  only  tended  to  lessen  the 
efficacy  of  the  means  which  then  existed,  it  has  not  only 
tended  to  retard  the  enforcement  of  the  contract,  but  it  has 
destroyed  the  means  of  its  enforcement  altogether,  and  has 
supplied  no  other  means  in  its  stead.  It  is  the  contention 
of  the  respondent,  however,  and  indeed  that  is  his  main 
contention,  that  this  act  of  the  legislature  is  a  statute  of 
limitation  in  effect,  and  numerous  cases  are  cited  where 
statutes  of  limitation  have  been  sustained,  but  we  think 
there  is  a  vast  difference  between  the  act  in  question  here 
and  the  acts  which  were  construed  in  the  cases  cited  bv  re- 
spondent.  The  governing  principle  in  this  case  is  altogether 
different  from  the  principle  underlying  statutes  of  limi- 
tation. Statutes  of  limitation  are  statutes  of  repose,  in- 
tended to  put  at  rest  controverted  questions  of  fact,  to  in- 
sure to  a  degree  certainty  in  testimony  by  compelling  its 
production  before  it  is  affected  by  the  infirmities  of  memory, 
thereby  giving  value  to  contracts.  Such  statutes  are  in  the 
interests  of  morals,  serving  to  prevent  perjuries,  frauds  and 
mistakes,  hence  they  subserve  public  interests  and  fall  with- 
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in  the  special  authorily  of  the  legiflktuTe,  which  in  the  ex- 
ercise of  its  discretion  can  regulate  them,  providing,  always, 
that,  where  a  statute  of  limitation  is  shortened,  a  reason- 
able time  must  be  allowed  to  commence  the  action  or  pre- 
sent the  claim.  This  constitutes  no  deprivation  of  a  sub- 
stantial right.  It  does  not  even  change  the  remedy.  It  is 
a  mere  change  in  the  time  at  which  the  remedy  is  to  be  ap- 
plied, which  can  go  no  further  than  a  possible  inconveni- 
ence, and  it  is  upon  this  theory  that  the  shortening  of  the 
statutes  of  limitation  are  sustained.  The  creditor's  rights 
are  in  nowise  impaired.  He  is  deprived  of  no  remedy.  Has 
substantial  right,  viz.,  to  collect  his  debt,  remains.  It  is 
true  he  must  reduce  his  claim  to  a  judgment  sooner  than 
he  was  required  to  do,  but  when  it  is  so  reduced  he  can  per- 
petuate his  judgment,  and  the  time  for  collecting  the  fruits 
of  the  judgment  is  not  shortened.  In  this  case,  when  the 
original  judgnvent  was  obtained,  the  creditor  had  a  right 
to  perpetuate  his  judgment  either  by  a  suit  on  the  same,  or 
by  keeping  it  alive  under  the  provisions  which  the  law  un- 
der consideration  repeals,  and  the  shortening  of  the  time 
in  which  he  could  bring  his  action,  as  we  have  seen,  in  no- 
wise rendered  his  judgment  less  valuable,  for,  notwith- 
standing the  shortening  of  the  statute  of  limitations,  there 
was  no  shortening  of  the  life  of  the  liability.  If  the  creditor 
or  claimant  does  not  obey  the  law  when  a  reasonable  time 
is  given  him  in  which  to  act,  his  loss  is  attributable  to  his 
o^vn  laches  and  not  to  matters  which  are  beyond  his  power 
to  control.  But  altogether  another  principle  is  involved  in 
tlie  shortening  of  the  life  or  of  the  actual  demolition  of  the 
liability.  If  the  debtor  happens  to  be  execution  proof  just 
at  this  time,  the  creditor  is  helpless.  No  amount  of  dili- 
gence or  industry  will  avail  him.  His  judgment,  which, 
before  the  passage  of  the  law,  had  at  least  a  prospective 
value,  is  now  rendered  absolutely  valueless,  and  the  future 
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acquisitions  Avhich  he  had  a  right  to  rely  upon  he  is  now 
deprived  of.  The  proposition  is  too  well  settled  to  call  for 
discussion,  that  there  is  read  into  every  contract  the  law 
which  was  in  existence  when  the  contract  was  entered  into, 
or,  in  other  words,  that  the  parties  to  a  contract  have  the 
right  to  rely  upon  the  law  governing  the  contract  at  the 
time  it  was  made,  and  that  law  which  could  reasonably  have 
been  taken  into  consideration  will  be  presumed  to  have 
been  taken  into  consideration.  It  is  a  matter  of  common 
knowledge  that  many  young  men  in  this  country,  where  the 
avenues  of  wealth  are  open  to  all  who  are  intelligent,  indus- 
trious and  frugal,  who  are  known  to  be  absolutely  penni- 
less, if  they  are  known  to  possess  the  qualities  mentioned 
above,  can  obtain  money  upon  the  strength  and  credit  of 
their  future  earnings  and  accumulations,  and  the  right  to 
look  to  these  future  earnings  and  accumulations,  under  the 
law  as  it  existed  at  the  time  the  credit  was  given,  is  a  valua- 
ble right  and  may  well  be  said  to  have  been  taken  into 
consideration  when  the  credit  was  given.  A  special  review 
of  all  the  authorities  cited  by  the  respondent  showing  that 
this  act  is  in  the  nature  of  a  statute  of  limitation  will  be  pro- 
fitless, for  we  think  that  none  of  them  are  cases  of  this  kind. 
Here  a  right  to  a  remedy — a  remedy  which  is  essential  to 
the  recovery  of  a  debt — is  not  postponed,  is  not  shortened, 
but  is  virtuall\  destroyed,  and  we  think  without  any  ques- 
tion that  the  obligation  is  impaired,  if,  indeed,  the  judg- 
ment is  not  property,  which  under  this  law  could  be  taken 
without  due  process  of  law.  We  therefore  hold  that  the 
act  in  question  is  unconstitutional  so  far  as  it  refers  to  con- 
tracts which  were  in  existence  at  the  time  the  law  was  en- 
acted. We  should  have  stated  in  the  beginning  that,  so 
far  as  the  common  law  right  to  sue  on  a  judgment  is  con- 
cerned, especially  in  this  state  where  the  conunon  law  is 
the  law  of  the  state  in  the  absence  of  statutory  enactment, 
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the  right  is  so  overwhelmingly  sustained  by  the  authori- 
ties, that  it  is  profitless  to  discuss  it. 

-  The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  overrule  the  motion  to  set  aside  the  default 
and  judgment. 

Scott,  C.  3\,  and  Anders,  J.,  concur. 

Reavis,  J.  (dissenting). — The  act  of  the  legislature  im- 
der  consideration,  and  set  out  in  the  opinion  of  the  majority 
of  the  court,  in  §  4  expressly  repeals  the  former  law  of  the 
state  relating  to  a  renewal  of  judgments.  I  do  not  un- 
derstand that  the  opinion  questions  the  power  of  the  legis- 
lature to  make  this  repeal,  and  that  it  is  a  valid  act  of  the 
legislature;  but  to  decide  only  that  it  cannot  relate  to  con- 
tracts in  existence  before  the  enactment  of  the  law.  The 
only  constitutional  questions,  then,  are  whether  the  law 
approved  March  6, 1897,  impairs  the  obligation  of  contracts 
or  takes  property  without  due  process  of  law.  Xo  case  from 
any  court  has  been  presented  by  counsel  for  appellant  which 
in  my  judgment  aids  in  the  solution  of  the  controversy, 
excepting  those  from  the  supreme  court  of  the  United 
States,  which  are  also  cited  by  respondent.  It  is  claimed 
that  the  case  of  Morley  v.  Lake  Shore  &  M.  8.  Ry.  Co.,  146 
IT.  S.  162  (13  Sup.  Ct.  54),  does  not  decide  that  when  con- 
tractual rights  are  merged  into  a  judgment  they  cannot  be 
enforced,  and  the  facts  before  the  court  are  referred  to  to 
sustain  this  view.  The  facts  in  that  case  seem  to  be  plain. 
It  was  a  suit  to  compel  the  specific  performance  of  a  contract 
and  a  money  judgment  was  entered  thereon  in  pursuance 
of  the  contract,  and,  if  the  defendant  did  mot  pay  the  sum 
specified  and  interest  specified,  plaintiff  might  have  execu- 
tion against  the  defendant.  When  the  judgment  was  ren- 
dered the  legal  rate  of  interest  was  seven  per  cent.  This 
rate  was  aftei^wards  reduced  by  the  legislature  to  six  per 
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cent.  The  court  held  that  the  judgment  was  obtained  on  a 
contract  which  contained  no  provision  for  interest,  and  that 
tlic  allowance  of  interest  was  a  matter  of  legislative  discre- 
tion. Now  the  point  mentioned  by  appellant,  that  interest 
on  the  judgment  was  in  the  nature  of  statutory  damages, 
and  was  therefore  no  part  of  the  contract  upon  which  judg- 
ment was  obtained,  was  one  decided  in  the  case.  But  I 
think  the  question  was  also  clearly  raised  and  a  precise  de- 
claration of  opinion  at  any  rate,  that  a  judgment  obtained 
upon  a  contract  is  not  a  contract  within  the  protection  of 
the  constitution.    The  court  said: 

^^  It  is  contended  on  behalf  of  the  plaintiff  in  error,  as 
stated  above,  that  the  judgment  is  itself  a  contract,  and  in- 
cludes within  the  scope  of  its  obligation  the  duty  to  pay 
interest  thereon.  As  we  have  seen,  it  is  doubtless  the  duly 
of  the  defendant  to  pay  the  interest  that  shall  accrue  on  the 
judgment,  if  such  interest  be  prescribed  by  statute,  but 
such  duty  is  created  by  the  statute,  and  not  by  the  agree- 
ment of  the  parties,  and  the  judgment  is  not  itself  a  con- 
tract within  the  meaning  of  the  constitutional  provision  in- 
voked by  the  plaintiff  in  error.  The  most  important  ele- 
ments of  a  contract  are  wanting.  There  is  no  aggregaiio 
mentium.  The  defendant  has  not  voluntarily  assented  or 
promised  to  pay.  .  .  .  Where  the  transaction  is  not 
based  upon  any  assent  of  parties  it  cannot  be  said  that  any 
faith  is  pledged  with  respect  to  it,  and  no  case  arises  tor 
the  operation  of  the  constitutional  prohibition.  'Oarrison 
t\  City  of  N&iv  York,  21  Wall.  196,203.  It  is  true  that  in 
Louisiana  v.  New  OrleanSy  and  in  Oarrison  v.  City  of  New 
Yorky  the  causes  of  action  merged  in  the  judgments  were 
not  contract  obligations;  but  in  both  those  cases,  as  in  this, 
the  court  was  dealing  with  the  contention  that  the  judg- 
ments themselves  were  contracts  propria  vigore.^^ 

It  will  be  observed  in  this  case  the  supreme  court  dis- 
cussed the  very  question  of  the  distinction  between  judg- 
ments on  torto,  and  whidi  it  had  theretofore  held  were  not 
contracts  within  the  constitutional  prohibition,  and  judg- 
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inents  on  contracts^  and  held  that  the  judgment  is  not  a 
contract  because  the  ^ost  important  elements  of  a  contract 
are  wanting,  t.  e.y  the  aggregatio  tnentium.  Now,  the  cases 
cited  by  counsel  for  appellant  sustaining  Blackstone's  de- 
finitions of  judgments  are  not  at  this  day  entirely  correct 
The  very  refined  theories  upon  which  Blackstone's  defini- 
tion is  sustained  are  merely  interesting  from  an  anti- 
quarian and  historical  standpoint.  See  Freeland  v.  Wilr 
liamsy  l3l  TJ.  S.  406  (9  Sup.  Ct  763);  Louisiana  v.  Mayor 
of  New  Orleans,  109  TJ.  S.  286  (8  Sup.  Ct  211);  Con- 
necticut  Mut.  Life  Ins.  Co.  v.  Cushmany  108  H.  S.  61  (2 
Sup.  Ct  236).  The  appellant  (plaintiff  below)  holds  the 
contract  of  the  defendant  to  pay  a  certain  sum  of  money. 
Unquestionably  the  law  for  the  enforcement  of  the  con- 
tract, or  rather  the  remedy  existing  at  the  time  the  con- 
tract was  entered  into,  cannot  be  impaired  by  the  state. 
But  what  was  the  remedy  existing  at  that  time?  It  was 
the  right  of  action  against  the  defendant  for  his  breach  of 
the  contract — his  failure  to  pay  the  note  when  due — and  to 
recover  a  judgment  against  defendant  upon  which  an  exe- 
cution could  issue  against  all  his  property  not  exempt  from 
execution.  And  by  the  then  existing  law  the  judgment  so 
recovered  against  defendant  was  a  lien  and  the  judgment 
and  the  lien  existed  together  for  six  years.  It  was  written 
in  the  law  creating  this  judgment  that  its  existence,  togeth- 
er with  that  of  the  lien  thereunder,  was  for  six  years.  At 
the  end  of  that  time,  by  the  law  of  its  creation,  the  judg- 
ment was  dead.  It  is  true  that  another  statute  provided  for 
the  revival  of  the  judgment  The  latter  statute,  I  think, 
WHS  merely  a  voluntary  act  of  the  legislature  and  not 
founded  on  any  contract,  but  solely  a  question  of  public 
policy,  and  I  do  not  think  that  by  any  force  of  reasoning 
it  can  be  held  that  the  parties  in  entering  into  the  original 
contract  had  in  mind  such  a  remedy,  and  it  was  no  part  of 
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the  original  contract.  And  so,  too,  with  the  lien  which 
the  original  judgment  here  gave  the  plaintiff.  It  was  strict- 
ly a  part  of  the  remedy  confined  to  the  original  judgment. 
The  plaintiff  having  brought  his  action  and  obtained  his 
judgment  the  contract  then  became  absolutely  merged  in 
the  judgment  and  all  the  legislature  has  done  in  the  act 
of  1897  is  to  take  away  the  sanction  of  the  state  to  a  resur- 
rection and  revivification  of  a  d3dng  judgment.  I  think 
also  the  statute  of  1897  is  in  the  nature  of  a  law  of  b'mita- 
tion.  Limitation  may  be  applied  to  remedies  as  well  as  to 
rights  of  action.  They  are  alike  in  principle.  Drury  v. 
Henderson,  143  111.  316  (32  N.  E.  186);  Merchants'  Ins. 
Co.  V.  Hill,  86  Mo.  466;  Tennessee  v.  Sneed,  96  U.  S.  74; 
Bronson  i\  Kmzie,  1  How.  311;  Sanger  v.  Nightingale, 
122  U.  S.  176  (7  Sup.  Ct.  1109);  Terry  v.  Anderson, 
95  U.  S.  628.  In  the  last  case  the  supreme  court  of  the 
Ignited  States  discussed  the  reasonableness  of  the  time  be- 
fore the  bar  of  limitations  attached,  and  said: 

"  Of  that  the  legislature  is  primarily  the  judge;  and 
we  cannot  overrule  the  decision  of  that  department  of  the 
government,  unless  a  palpable  error  has  been  committed. 
In  judging  of  that,  we  must  place  ourselves  in  the  position 
of  the  legislators,  and  must  measure  the  time  of  limitation 
in  the  midst  of  the  circumstances  which  surrounded  them, 
as  nearly  as  possible;  for  what  is  reasonable  in  a  particu- 
lar case  depends  upon  its  particular  facts.  .  .  .  The 
business  interests  of  the  entire  people  of  the  state 
had  been  overwhelmed  by  a  calamity  common  to 
all.  Society  demanded  that  extraordinary  efforts  be  made 
to  get  rid  of  old  embarrassments,  and  permit  a  reorganiza- 
tion upon  the  basis  of  the  new  order  of  things.  This  clearly 
presented  a  case  for  legislative  interference  within  the  just 
influence  of  constitutional  limitations.  For  this  purpose 
the  obligations  of  old  contracts  could  not  be  impaired,  but 
their  prompt  enforcement  could  be  insisted  upon  or  an 
abandonment  claimed.  That,  as  we  think,  has  been  done 
here,  and  no  more." 
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In  that  case  a  note  was  barred  within  nine  months  and 
seventeen  days,  i,  e.,  a  nine  months'  limitation  was  upheld, 
Bexford  v.  Knighty  11  N.  Y.  308;  People  v.  Turner y 
117  X.  Y.  227,  (22  N.  E.  1022;  15  Am.  St.  Rep.  498); 
Jackson  r.  Lamphirey  3  Pet.  280.  In  People  v.  Turner, 
supra  J  six  months  was  held  a  reasonable  limitation  within 
which  to  do  an  act  after  the  passage  of  the  law.  Vance  v, 
Vance,  108  U.  S.  514  (2  Sup.  Ct.  854).  In  Curtis  v.  Whit- 
neyy  13  Wall.  G8,  it  was  said: 

"  Xor  does  every  statute  which  affects  the  value  of  a  con- 
tract impair  its  obligation.  It  is  one  of  the  contingencies 
to  which  parties  look  now  in  making  a  large  class  of  con- 
tracts, that  thej  may  be  affected  in  many  ways  by  state  and 
national  legislation.  For  such  legislation  demanded  by  the 
public  good,  however,  it  may  retroact  on  contracts  previ- 
ously made,  and  enhance  the  cost  and  difficulty  of  perform- 
ance, or  diminish  the  value  of  such  performance  to  the 
other  party,  there  is  no  restraint  in  the  federal  constitution, 
so  long  as  the  obligation  of  performance  remains  in  full 
force." 

And  in  Vance  v,  Vance,  supra,  the  same  court  said  of 
the  state  statute: 

''  It  is  in  its  nature  a  statute  of  limitations.  The  right 
of  the  state  to  prescribe  the  time  within  which  existing 
rights  shall  be  prosecuted,  and  the  means  by  and  conditions 
on  which  they  may  be  continued  in  force,  is,  we  think,  un- 
doubted. Otherwise,  where  no  term  of  prescription  exists 
at  the  inception  of  a  contract,  it  would  continue  in  perpe- 
tuity, and  all  laws  fixing  a  limitation  upon  it  would  be 
abortive.  Now,  it  is  elementary  that  the  state  may  estab- 
lish, alter,  lengthen  or  shorten  the  period  of  prescription  of 
existing  rights,  provided  that  a  reasonable  time  be  given  in 
future  for  complying  with  the  statute." 

But  a  distinction  is  drawn  between  the  limitation  on  the 
right  to  commence  an  action  and  the  limitation  on  the 
right  to  issue  an  execution  or  the  duration  of  a  lien.    I  can 
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Bee  no  difference.  The  judgment  creditor  has  his  full  six 
years  under  his  judgment  in  which  to  make  his  levies.  If 
he  does  not,  then  his  right  may  or  may  not  be  renewed  in 
the  discretion  of  the  legislature.  It  is  not  a  matter  of  con- 
tract Afl  said  in  Louisiana  v.  New  Orleans^  109  U.  S. 
286  (3  Sup.  Ct  211),  also  mentioned  in  the  opinion  of  the 
majority: 

"  A  party  cannot  be  said  to  be  deprived  of  his  property  in 
a  judgment  because  at  the  time  he  is  unable  to  collect  it" 

Thus  the  legislature  of  1897  did  not  attempt  to  destroy 
the  contract,  if  any  existed,  between  plaintiff  and  defend- 
ant, but  did  withdraw  a  contingent  remedy  upon  such  con- 
tract, but  which  was  not  a  part  of  the  original  contract. 
The  contract,  if  one  please,  may  be  said  to  exist,  but  with- 
out remedy  to  enforce  its  moral  obligation.    Phalen  v.  Vir- 
ginia, 8  How.  163;   Campbell  v.  Holt,  115  U.  S.  620  (6 
Sup.  Ct  209);    Oittings  v.  Steams,  19  HI.  376;    Bell  v. 
Roberts,  13  Vt.  582.    It  is  questionable  whether  the  com- 
mon law  right  to  bring  an  action  on  judgments  exists  as  a 
strict  matter  of  right  in  this  state.    This  right  to  institute 
an  action  has  been  frequently  questioned  by   the    ablest 
jurists  and  many  courts  upholding  the  right  have  granted 
it  ynih  reluctance,  and  it  has  been  denied  by  aome  authori- 
ties.    It  seems  upon  principle  to  be  a  useless  and  expensive 
proceeding  to  allow  a  plaintiff  to  commence  an  action  upon 
a  judgment  the  day  after  it  has  been  entered,  and  thus  to 
put  it  within  his  power  to  accumulate  costs  and  distress 
the  defendant  unnecessarily.    It  would  seem  that  the  courts 
should  have  tiie  power  to  restrain  the  abuse  of  such  action, 
and  this  evidently  was  the  view  held  by  this  court  in  Aher- 
nethy  t\  Town  of  Medical  Lake,  9  Wash.  112  (37  Pac.  306), 
where  the  court  refused  to  allow  an  action  to  be  maintained 
upon  a  municipal  warrant  for  the  reason  that  any  judgm^it 
obtained  thereon  could  only  be  satisfied  by  the  issuance  of 
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a  like  warrant,  and  that  therefore  there  was  no  necessilT'  for, 
nor  advantage  growing  out  of,  such  action.  The  principle 
decided  in  that  case  was  surely  the  same  as  that  in  a  suit  up- 
on a  judgment  because  the  judgment  creditor  in  all  cases 
has  the  right  to  his  execution  on  the  first  judgment,  and  it 
is  the  only  right  he  obtains  by  his  action  upon  a  judgment 
and  the  recovery  of  the  second  judgment.  See  Pitzer  v. 
Rvssely  4  Ore.  124;  Freeman,  Judgments  (4th  ed.),  §  449; 
Freeman,  Executions  (2d  ed.),  ch.  8;  which  are  in  conson- 
ance with  the  views  expressed  here.  And  I  do  not  think 
the  common  law  right  to  conmience  an  action  on  a  judg- 
ment in  this  state  is  a  strict  one,  but  more  in  the  nature  of  a 
permissive  one.  I  cannot  conclude  that  the  statute  of  1897 
under  discusaion  is  unconstitutional  when  applied  to  exist- 
ing or  prior  judgments  at  the  time  of  its  enactment 

Gordon,  J. — ^I  concur  in  the  views  expressed  by  Justice 
Reavis. 


(No.  2763.    Decided  April  11, 1898.  i 

Thb  Philadblphia  Mortqaoe  and  Trust  Company, 
Respondent^  v.  City  op  New  Whatcom,  J.  J.  Weisen- 
BUBGER,  MayoTf  et  al.,  Appellants. 

MUNICIPAL  COBPOKATION8 — 8TBBKT  IMPBOVSMBNT8  —  BB-A68EB8MBKTS 

—  UfTKBBST  —  MANDAMUS. 

In  making  a  re-assessmeiit  to  cover  the  cost  of  a  street  im- 
provement, the  original  assessment  for  which  had  been  declared 
void,  the  city  should,  under  Laws  1893,  p.  229,  §  6  (Bal.  Code,  § 
1144),  Include  in  such  new  assessment  the  accrued  interest  upon 
tba  sums  due  for  making  such  improvement. 

The  failure  of  a  city  In  making  a  re-assessment  to  provide  a 
special  fund  to  pay  for  a  street  improvement,  to  include  accrued 

16—10  WASH. 
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Interest  therein,  will  render  the  city  liable  for  the  amount  of 
such  interest,  although  the  creditor  against  such  fund  may  have 
taken  no  action  to  have  the  city  include  such  interest  in  the  re- 
assessment proceedings. 

Where  a  city  has  provided  a  special  fund  by  re-assessment 
proceedings  to  pay  for  the  cost  of  a  street  improvement,  owing 
to  the  invalidity  of  the  original  assessment,  and  make  such  re- 
assessment cover  only  the  actual  cost  of  the  improvement  with- 
out the  accrued  interest,  mandamus  will  lie  to  compel  the  city  to 
apply  moneys  in  such  special  fund  to  the  payment  of  the  oldest 
outstanding  warrant  together  with  the  accrued  interest  thereon, 
even  though  the  fund  will  be  exhausted  thereby  to  the  exclusion 
of  some  of  the  outstanding  warrants. 

Appeal  from  Superior  Court,  Whatcom  County. — ^Hon. 
H.  E.  Hadley,  Judge.    Affirmed. 

S.  W.  Freeman,  for  appellants: 

The  property  owner  was  and  is  entitled  to  have  a  valid 
assessment  upon  his  property  before  he  can  be  asked  or  ex- 
pected to  pay^  and  until  that  has  occurred  and  the  assess- 
ment become  delinquent^  he  could  not^  under  any  theory 
of  the  law,  be  compelled  to  pay  interest  (if  he  can  or  could 
be  compelled  to  pay  interest  at  all)  on  the  assessment.  The 
assessment,  styled  a  *^e-assessment,"  is  in  fact  the  only  asr 
sessment  for  the  same  tax — ^the  first  being  only  an  attempt 
and  a  failure.  Welty,  Assessments,  §  198.  "A  tax  never 
bears  interest,  either  as  interest  or  damages,  except  by  force 
of  statute."  State  v.  Baldwin,  62  Minn.  518;  Texarkana 
Water  Co,  v.  State,  62  Ark.  188;  Commonwealth  v.  Owens- 
boro,  etc.,  R.  R.  Co.,  23  S.  W.  868;  Camden  v.  AUen,  26 
N.  J.  Law,  398;  Lane  County  v.  Oregon,  7  Wall.  71  (19 
Law.  ed.);  Meriwether  v.  Oarrett,  102  U.  S.  513  (26  Law. 
ed.);  Commonwealth  v.  Standard  OU  Co.,  101  Pa.  St 
149;  EvansvilU  &  T.  H.  R.  R.  Co.  v.  West,  87  K  E. 
1009;  Lake  Shore  &  M.  S.  Ry.  Co.  v.  People,  46  Mich. 
193.    An  assessment  is  a  tax.    Nichols  v.  Bridgeport,  23 
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Conn.  189  (60  Am.  Dec.  686);  Zotfman  v.  San  Fran- 
ciscOy  20  Cal.  91  (81  Am.  Dec.  96).  "A  municipal  by-law 
cannot  require  interest  on  an  assessment^  unless  authorized 
by  statute."  Sargent  v.  T utile,  67  Conn.  162  (32  L.  R  A. 
822);  HasheU  v.  Bartlett,  34  Cal.  283;  Tuttle  v.  Polky 
60  N.  W.  38. 

Kerr  &  McCord,  for  respondent: 

In  this  state  it  is  settled  law  that  the  obligations  of  a 
municipal  corporation  draw  interest  from  the  date  of  their 
presentment.  Seymour  v.  Spokane,  6  Wash.  364;  Union 
Savings  Banlc  v.  Oelbach,  8  Wash.  497;  State  ex  rel.  Theis 
V.  Bowen,  11  Wash.  432. 

Counsel  in  his  brief  insists  that  the  city  is  powerless  at 
this  time  to  collect  interest  from  the  properly  holders;  was 
that  any  fault  of  the  contractors?  Had  the  city  performed 
its  duties  in  the  first  instance  it  would  have  been  entitled  to 
collect  interest  from  the  property  holders  on  the  9th  day  of 
June^  1891,  the  date  of  the  delinquency  of  the  original  as- 
sessment. This  is  certainly,  under  the  record,  a  case  in 
which  the  city,  whose  duty  it  is  to  collect  this  interest,  has 
exhausted  its  power  to  do  so;  and,  as  we  understand  it, 
this  is  still  an  open  question  in  this  state  as  to  whether  the 
city  is  liable  to  the  warrant  holder,  when  it  has  exhausted 
its  power  of  paying  the  warrant  out  of  funds  collected  from 
the  abutting  property.  The  following  cases  seem  to  us 
to  clearly  sustain  the  liability  of  a  city,  when  by  negli- 
gence of  its  officers  it  has  exhausted  all  power  to  make  good 
a  special  fund  from  a  special  assessment:  Barker  Asphalt 
Co.  V.  Harrisburg,  64  Fed.  283  (29  L.  E.  A.  401);  Bus- 
sey  V.  Sibley,  66  Me.  192  (22  Am.  Eep.  557);  Fisher  v. 
St-  Louis,  44  Mo.  482;  Louisville  v.  Hyatt,  5  B.  Mon.  200; 
Oerman-American  Savings  Bank  v,  Spokane,  17  Wash. 
315  (38  L.  K.  A.  259). 
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The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^Respondent  instituted  this  proceeding  in 
the  superior  court  for  Whatcom  county  to  compel  the  ap- 
pellants, the  mayor  and  city  council  of  the  city  of  New 
Whatcom,  and  its  treasurer,  to  pay  the  interest  on  a  certain 
warrant  drawn  upon  a  special  fund  of  the  city  created  for 
the  purpose  of  paying  for  certain  street  improvements.  Ap- 
pellants' demurrer  to  the  alternative  writ  was  overruled. 
Thereupon  they  answered,  d^iying  generally  each  and  all 
of  the  allegations  of  the  affidavit  upon  which  the  alternative 
writ  issued,  and  by  way  of  affirmative  matter  set  out  what 
purports  to  bo  a  complete  history  of  the  warrant  in  ques- 
tion, and  the  circumstances  attending  its  issue.  The  supe- 
rior court  sustained  a  demurrer  to  the  afBjrmative  matter  con- 
tained in  the  answer,  and  proceeding  to  trial  without  a  jury 
(a  jury  having  been  waived  by  the  parties),  thereafter  en- 
tered judgment  awarding  a  peremptory  writ,  and  it  is  from 
that  judgment  that  this  appeal  was  taken. 

There  are  no  exceptions  to  any  of  the  findings  of  fact 
and  none  of  the  evidence  has  been  brought  to  this  court, 
but  it  sufficiently  appears  from  the  record  that  in  the  year 
1890  the  former  city  of  New  Whatcom — and  in  this  con- 
nection it  is  sufficient  to  say  that  the  present  city  succeeded 
to  all  of  its  rights  and  also  all  of  its  burdens — ordered  the 
improvement  of  Holly  street  from  Forrest  street  to  Harri- 
son street  in  said  city,  and  on  the  16th  day  of  August  of 
that  year  a  contract  was  entered  into  between  said  city  and 
Rae  &  McDonald  (respondent's  assignors)  for  the  work  nec^ 
essary  to  improve  said  street  in  accordance  with  the  deter- 
mination reached  by  the  city  and  its  authorities.  Such  con- 
tract  contained  the  following  clause: 

"  And  it  is  further  agreed  by  the  parties  of  the  second 
part  (Rae  &  McDonald)  that  they  will  accept  the  warrants 
of  the  said  city  of  New  Whatcom  at  their  face  value,  said 
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warrants  to  become  due  and  payable  by  the  city  treasurer 
when  the  taxes  assessed  and  levied  for  said  improvement 
shall  have  been  paid  into  the  city  treasury  in  full  for  all 
sums  to  become  due  on  this  contract.  .  .  .  Said  war- 
rants .  .  .  shall  draw  interest  at  the  rate  of  ten  per 
cent,  per  annum  from  the  7th  day  of  October,  1890,  until 
paid  or  called  in  for  payment  by  the  treasurer  of  said  city." 

It  appears  that  the  work  was  fully  completed  in  accord- 
ance with  the  terms  of  said  contract,  and  in  September, 
1890,  the  following,  among  other  warrants,  was  issued  to 
the  contractors,  to-wit: 

"  No.  122.  .  "  $1,179.00. 

CITY   WARRANT. 

^  Fund  for  the  Improvement  of  Holly  Street  from  Forrest 

Street  to  Harrison  Street. 

"  New  Whatcom,  Washington,  Sept.  — ^  1890. 
"  The  Treasurer  of  the  City  of  New  Whatcom : 

"  Will  pay  to  the  order  of  Rae  &  McDonald  eleven  hun- 
dred and  seventy-nine  dollars  from  moneys  of  the  above 
named  fund  not  otherwise  appropriated,  payment  of  the  ap- 
proximate estimate  on  the  street  above  named. 

"  This  warrant  when  presented  to  the  city  treasurer  for 
payment  and  by  him  endorsed  ^  not  paid  for  want  of  funds ' 
shall  draw  interest  at  the  rate  of  ten  per  cent,  per  annum 
from  the  date  of  such  endorsement  until  paid  or  called  in 
for  payment;  provided  that  in  no  case  shall  this  warrant 
begin  bearing  interest  previous  to  the  6th  day  of  October, 
A.  D.  1890.  (Signed.)     "  E.  Cosgrove,  Mayor. 

«  Medill  Connell,  Clerk.'' 

(Seal.) 

The  city  proceeded  to  levy  an  assessment  upon  lands 
fronting  and  abutting  on  said  street  improvement  for  the 
purpose  of  paying  the  cost  thereof.  The  assessment  was 
completed  some  time  in  April,  1891,  and  became  delinquent 
in  June,  1891.  In  December,  1894,  this  court  held  the 
Bflsessment  void  and  unenforceable.    New  Whatcom  v.  BeUr 
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ingham  Bay  Imp.  Co.,  10  Wash.  378  (38  Pac.  1024).  In 
the  following  spring  the  city  proceeded  to  cause  a  re-asseas- 
ment  to  be  made  in  accordance  with  the  laws  (Laws  1893, 
pp.  226-231;  Bal.  Code,  §§  1139-1149)  and  ordinances 
governing  said  city,  which  re-assessment  was  in  an  amount 
equal  to  the  cost  of  the  improvement  and  to  the  face  amount 
of  all  of  the  warrants  drawn  against  such  special  fund,  not 
including  therein  any  interest.  This  re-assessment  became 
delinquent  April  26,  1896.  It  appears  that  the  city  has 
paid  to  respondent  on  account  of  the  warrant  in  question  the 
face  thereof  and  interest  at  the  l^al  rate,  viz.,  seven  pa* 
cent,  from  April  26, 1896,  but  has  refused  to  pay  any  furth- 
er sum  thereon.  It  is  urged  on  behalf  of  appellants  that 
the  improvement  was  originally  ordered  by  a  resolution 
passed  at  an  adjourned  meeting  of  the  city  coimcil,  which 
resolution  was  never  published,  and  it  is  contended  that  the 
city  was  without  power  to  proceed  in  that  manner.  We  do 
not  find  it  necessary  to  determine  that  question,  in  view  of 
the  finding  of  the  trial  court  that  the  improvement  was 
made  'pursuant  to  the  ordinances  and  resolutions  of  said 
city,''  which  folding  was  not  excepted  to  and  is  conclusive. 
It  is  also  urged  that  the  city  was  without  power  to  enforce 
the  collection  of  interest  against  the  abutting  property  prior 
to  the  date  of  the  delinquency  of  the  re-assessment,  and  ior 
that  reason  the  respondent  is  not  entitled  to  collect  it  from 
the  city.  This  is  the  principal  question  to  which  the  argu- 
ment of  the  appellants  is  addressed.  At  the  time  of  filing 
the  briefs  in  this  cause  that  question  had  not  been  decided 
by  this  court,  but  in  the  recent  case  of  Northwestern  &  Par 
cific  Hypotheeh  Bank  v.  Spokane^  18  Wash.  466  (51  Pac. 
1070),  we  held  that  in  a  proceeding  to  re-assess  it  was  prop- 
er to  include  interest  as  contemplated  in  §  6  of  the  laws  of 
1893,  p.  229  (Bal.  Code^  §  1144),  and  the  re-assessment 
proceeding  in  the  Spokane  case,  which  included  such  in- 
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terest,  was  upheld  by  this  court.  It  was  our  view  that  the 
statute,  viz.: 

^ .  .  .  such  new  assessment  shall  be  for  an  amount 
which  shall  not  exceed  the  actual  cost  and  value  of  the  im- 
provement, together  with  any  interest  that  shall  have  law- 
fully accrued  thereon/^ 

did  not  admit  of  any  other  conclusion.  Following  the  deci- 
sion in  that  case,  the  contention  of  the  appellants  cannot 
prevail. 

Only  one  other  question  needs  consideration.  It  is 
whether  the  failure  of  the  city  authorities  to  include  inter- 
est in  the  re-assessment  renders  the  city  liable  for  the  pay- 
ment of  such  interest.  This  is  not  a  proceeding  to  compel 
payment  from  the  general  fund  and  it  appears  that  there  is 
siifficient  in  the  special  fund  upon  which  this  warrant  is 
drawn  to  pay  the  full  amount  called  for  by  the  warrant  it- 
self. It  is  conceded  that  the  warrant  here  in  question  is 
the  oldest  outstanding  warrant  on  said  fund  remaining  un- 
paid, but  it  is  also  shown  that  no  interest  whatever  has  been 
collected  and  that  the  whole  amount  assessed,  when  fully 
paid,  will  only  equal  the  face  of  the  warrants  drawn  upon 
this  special  fund,  so  that  if  any  interest  whatever  is  required 
to  be  paid  the  fund  will  be  exhausted  and  nothing  remain 
for  the  payment  of  either  principal  or  interest  upon  some 
of  the  outstanding  warrants  upon  this  fund.  It  therefore 
becomes  necessary  to  determine  the  question  of  the  liability 
of  the  city  for  the  interest  stipulated  in  these  warrants.  We 
think  that  it  must  be  held  that  the  city  is  liable.  The  sta- 
tute of  1893  auhorizing  the  re-assessment  evidently  con- 
templates that  but  one  re-assessment  can  be  made.  In  this 
case  the  proceedings  to  re-assess  were  valid,  and  it  is  appar- 
ent that  the  power  to  proceed  against  the  abutting  property 
has  been  exhausted.  Had  the  authorities  of  the  citv  de- 
clined  to  take  steps  to  re-assess  (the  first  assessment  having 
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been  adjudged  void)  respondent  could  have  compelled  such 
re-asseesment  by  mandamus.  State  ex  rel,  Hemen  v.  Bal- 
lard, 16  Wash.  418  (47  Pac.  970).  But  instead  of  dedin- 
ing  to  institute  proceedings  for  re-assessment,  the  city  au- 
thorities proceeded  with  commendable  promptness,  thereby 
affording  respondent  no  cause  for  complaint,  and,  having 
undertaken  to  re-assess,  respondent  might  well  have  pre- 
sumed that  it  would  do  its  full  duty  in  the  premises,  and 
make  such  re-assessment  for  a  sum  sufficient  to  meet  the 
full  obligation  of  its  contract.  And  we  are  unable  to  see 
how  any  ground  was  afforded  the  respondent  for  interfer- 
ence by  mandamus.  It  had  no  right  to  assume  that  the  au- 
thorities would  neglect  to  make  an  ample  assessment.  In- 
deed, the  presumptions  were  all  the  other  way.  The  city 
owed  a  duty  to  the  respondent  and  the  law  clothed  it  with 
ample  power  to  enable  that  duty  to  be  fully  discharged. 
Proceedings  were  regularly  and  seasonably  instituted  look- 
ing thereto  and  the  presumption  of  regularity  which  always 
attaches  to  the  acts  of  officers  and  others  charged  with  the 
performance  of  a  legal  duty  was  that  nothing  would  be  left 
undone  which  of  right  should  be  done  in  order  to  dischai^ 
the  whole  duty.  No  appreciable  time  intervened,  after  the 
purpose  of  the  city  authorities  to  make  the  assessment  for 
an  insufficient  sum  became  manifest,  before  the  completion 
of  the  proceeding.  So  far  as  the  record  advises  us,  the  or- 
dinance was  introduced  and  passed  at  one  session,  and,  when 
complete,  the  power  to  re-assess  was  exhausted.  The  facts 
and  circumstances  of  the  case  at  bar  do  not  bring  it  within 
the  rule  announced  by  this  court  in  Oerman-American  Sail- 
ings Bank  v.  Spokane,  17  Wash.  316  (49  Pac.  642),  and 
it  seems  to  be  conceded  by  counsel  that  the  decision  of  this 
question  is  not  controlled  by  that  case.  It  would  be  novel 
doctrine  to  visit  the  consequences  of  laches  and  neglect  up- 
on one  who  has  been  guilty  of  neither,  and,  as  already  said. 
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we  are  imable  to  see  how  the  reepondent  in  the  present  case 
wonid  have  had  any  standing  had  he  instituted  or  attempted 
to  institute  a  mandamus  proceeding  at  any  time  prior  to 
■final  action  by  the  city  authorities. 

We  think  the  judgment  of  the  superior  court  was  right 
and  it  is  affirmed. 

Anders  and  Dunbar,  JJ.,  concur. 


[No.  2773.    Decided  April  12, 1898.] 

Isaac  C.  Kigoins,  Appellantf  v.  Charles  F.  Munday, 
Thb  Guaranty  Loan  and  Trust  Company  et  aZ., 
Respondents. 

BANKS  AKD  BANKIKO  —  MABIUTY  OF  8TOGKHOLDKB8. 

When  a  corporation,  which  is  authorized  under  the  laws  of 
this  state  to  engage  in  banking  and  also  in  other  distinct  lines 
of  corporate  business,  becomes  insolvent,  corporate  assets,  real- 
ized from  the  collection  from  stockholders  of  sums  due  under 
their  statutory  liability  as  shareholders  in  a  banking  corporation, 
bbould  'be  applied  in  satisfaction  of  claims  against  the  corporation 
arising  out  of  its  transaction  of  banking  business,  to  the  exclu- 
sion of  other  creditors. 

Appeal  from  Superior  Court,  King  County. — ^Hon.  E. 
X).  Benson,  Judge.    Affirmed. 

George  A.  Hurdy  for  appellant. 

White,  Munday  &  FvXton,  Strudwick  &  Peters,  and  Cor- 
liss, Langland  &  McKay,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^The  Guarantee  Loan  &  Trust  Company 
\eas  incorporated  to  engage  in  the  following  lines  of  busi- 
ness, as  stated  in  its  articles  of  incorporation: 


234  KIGGIN8  V.  MUNDAY. 

Opinion  of  the  Court—  8cott«  C.  J.  [19  Wash. 

"  First,  to  loan  money  on  real  or  personal  security,  and 
to  sell  or  otherwise  negotiate  such  loans;  second,  to  buy^ 
sell,  negotiate  and  guaranty  the  payment  of  notes,  bonds, 
mortgages,  bills  of  exchange^  and  other  evidences  of  in- 
debtedness; third,  to  make,  execute,  and  deliver  its  bonds 
or  other  obligations  in  writing;  fourth,  to  engage  in  and 
carry  on  the  business  of  banking  to  such  an  extent,  and  in 
all  such  branches,  as  may  legally  be  done  under  the  laws  of 
Washington  territory;  fifth,  to  purchase,  sell,  mortgage 
and  convey  real  and  personal  property;  sixth,  to  accept  and 
execute  all  trusts,  fiduciary  and  otherwise;  seventh,  to  do 
any  and  all  things  necessary,  proper,  or  convenient  for  car- 
rying out  the  objects  and  accomplishing  the  purpose  for 
which  the  corporation  is  formed." 

After  it  had  continued  in  business  for  several  vears,  suit 
was  begun  by  a  creditor,  alleging  its  insolvency,  and  pray- 
ing for  the  enforcement  and  collection  of  the  statutory  lia- 
bility against  the  stockholders  of  the  corporation,  and  f<w 
the  appointment  of  a  receiver,  etc.  The  court  has  not  found 
it  necessary  to  pass  on  some  of  the  questions  argued,  and 
the  following  is  a  sufficient  statement  to  present  the  matter 
decided:  A  receiver  was  appointed,  and  he  filed  a  report 
and  petition  setting  forth  the  condition  of  the  corporation, 
and  stating  therein  that  there  w^^  two  classes  of  creditors 
of  the  corporation,  viz.,  the  obligations  arising  out  of  trans- 
actions ordinarily  incident  to  a  banking  business,  including 
deposits,  general  ledger  accounts,  rediscounts  of  bills  payable 
due  the  bank,  etc. ;  and  the  second  class  was  given  as  those 
arising  by  virtue  of  guaranties  of  mortgages  negotiated. 
He  set  forth  that  he  had  in  his  possession  the  sum  of  $500, 
which  had  been  paid  in  to  him  by  one  of  the  stockholders 
on  account  of  his  statutory  liability  on  the  stock  held  by 
him,  and  that,  imless  otherwise  directed  by  the  court,  he 
would  apply  this  stmi  on  the  claims  mentioned  as  belonging 
to  the  first  dass,  to  the  exclusion  of  claims  given  as  belong- 
ing to  the  second  class.    Thereafter  the  Pullman  Loan  & 
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Savings  Bank,  of  Pullman,  IHinois,  filed  its  petition  praying 
that  the  sum  so  held  by  the  receiver  be  distributed  ratably 
to  the  creditors  of  the  first  class  exclusively ;  and  the  appel- 
lant and  others,  who  were  holders  of  mortgage  claims  guar- 
antied by  the  defendant  corporation,  filed  petitions  praying 
that  said  sum  ehould  be  ordered  distributed  ratably  among 
all  the  creditors  of  the  corporation,  and  that  they  be  enti- 
tled to  share  equally  in  all  its  assets.  The  court  held  that 
the  amounts  collected  from  the  stockholders  on  account  of 
their  statutory  liability  should  be  applied  exclusively  upon 
the  claims  belonging  to  the  first  dass,  and  this  appeal  was 
taken. 

Section  11,  art  12,  of  tiie  constitution  is  as  follows: 

^  No  corporation,  association,  or  individual  shall  issue  (ht 
put  in  circulation  as  money  anything  but  the  lawful  money 
of  the  United  States.  Each  stockholder  of  any  banking  or 
insurance  corporation  or  jointrstock  association  shall  be  in- 
dividually and  personally  liable  equally  and  ratably,  and 
not  one  for  another,  for  all  contracts,  debts,  and  engage- 
ments of  such  corporation  or  association  accruing,  while 
they  remain  such  stockholders,  to  the  extent  of  the  amount 
of  their  stock  therein  at  the  par  value  thereof,  in  addition 
to  the  amount  invested  in  such  shares.'' 

Section  1611, 1  Hill's  Code  (Bal.  Code,  §  4266),  contains 
the  following: 

" .  .  .  Provided,  that  the  stockholders  of  every  bank 
incorporated  under  this  act  or  the  territory  of  Washington 
shall  be  held  individually  responsible,  equally  and  ratably, 
and  not  one  for  anotiier,  for  all  contracts,  debts  and  engage- 
ments of  such  association  accruing  while  they  remain  such 
stockholders,  to  the  extent  of  the  amount  of  their  stock 
therein  at  the  par  value  thereof,  in  addition  to  the  amount 
invested  in  such  shares." 

There  is  no  other  provision,  called  to  our  attention,  bear- 
ing upon  the  question  as  to  whether  these  sections  apply  to 
the  banking  business  only,  where  a  private  corporation  is 
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formed  for  that  and  other  purposee,  and  it  is  a  matter  of 
intention  as  to  the  provisions  given,  to  be  determined  by 
recognized  rules  of  interpretation.  Under  onr  laws  a  pri- 
vate corporation  may  be  formed  to  engage  in  several  dis- 
tinct kinds  or  lines  of  business.  As  respondent  says^  one 
may  be  incorporated  to  engage  in  both  a  banking  and  a 
manufacturing  business;  and  some  of  the  cases  from 
states  where,  under  their  laws,  corporations  formed  to  do  a 
banking  business  must  be  formed  for  that  exclusively,  do 
not  apply.  Obtaining,  negotiating,  and  guarantying  morlr 
gage  loans  is  not  a  banking  business.  Oregon^  etc,j  Invest- 
ment Co.  V,  Rathbuuj  5  Sawy.  32;  Selden  v.  EquUabk 
Trust  Co.,  94  TJ.  S.  419.  A  corporation  might  be  created 
for  that  purpose  only,  without  there  being  the  additional 
statutory  liability  against  the  shareholders,  the  same  as  it 
might  be  formed  for  manufacturing  purposes. 

^^  A  bank  is  an  institution  for  the  custody  and  loan  of 
money,  the  exchange  and  transmission  of  the  same  by 
means  of  bills  and  drafts,  and  the  issuance  of  its  own  prom- 
issory notes,  payable  to  bearer,  as  currency;  or  for  the  ex- 
ercise of  one  or  more  of  these  functions."  3  Am.  &  Eng. 
Eiie.  Law  (2d  ed.)  789.    See,  also,  Boone^  Banking,  §§  2, 3. 

Such  definition  does  not  include  the  guarantying  of  a 
mortgage  loan  such  as  these  here  in  controversy.  In  cases 
of  liabilities  arising  from  such  transactions,  recourse  could 
be  had  to  the  corporate  assets^  but  the  additional  statutory 
liability  is  no  part  of  the  corporate  property  or  assets.  The 
inquiry  is  a  pertinent  one,  as  to  whether  there  was  any 
intention  to  provide  a  greater  liability  or  greater  securily 
for  the  same  acts  or  business  where  performed  by  a  cor- 
poration organized  for  that  purpose,  and  also  ior  banking 
purposes,  than  would  obtain  if  it  were  organized  to  per- 
form the  particular  business  only.  It  would  se^n  not. 
There  is  no  reason  for  such  a  distinction  between  the  same 
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kinds  of  creditors.  It  would  not  ordinarily  be  difficult  to 
distinguish  between  its  business  and  acts  as  a  bank,  and 
other  obligations  it  might  assume,  and  business  it  might 
pursue  either  generally  or  in  special  instances.  It  is  urged 
in  this  case,  as  a  reason  why  there  should  be  no  distinction 
recognized  between  the  creditors,  that  the  bank  never  kept 
any  separate  system  of  accoimts  relating  to  the  various 
l»nanches  of  its  business;  but  the  method  of  keeping  ac- 
counts could  not  affect  the  character  of  the  claims,  nor  en- 
large the  obligations  of  the  shareholders.  It  could  only 
render  it  more  difficult  to  segregate  the  various  claims,  but 
that  difficulty  has  been  overcome  in  this  case.  It  would 
seem  as  though  a  reasonable  interpretation  of  the  sections 
in  question  is  that  it  was  intended  to  require  state  banks 
to  give  the  same  security  only  to  their  creditors  in  their 
banking  business  as  is  given  for  the  same  business  in  the 
case  of  national  banks;  and  although  a  state  bank  might 
incorporate  to,  or  might,  transact  other  business,  aside  from 
banking  business,  that  a  national  bank  could  not  engage  in, 
it  was  not  intended  to  impose  an  additional  liability  upon 
the  shareholders  for  such  other  business.  We  are  of  the 
opinion  that  the  judgment  of  the  lower  court  was  right. 
Affirmed. 

OosnoN,  Dunbar,  Anders  and  Beavis,  JJ.,  concur. 
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[No.  2886.    Decided  April  14.  1898.] 

The  State  op  Washington,  v.  A.  P.  Tugwell  and 

F.  R.  Baker. 

OONTBMPT     OF    GOUBT  —  WHAT    C0N8TXTUTBB  —  PJBNDBNCT    OF    A0TI0H8. 

The  constitutional  guaranty  that  "every  person  may  freely 
speak,  write  and  publish  on  all  subjects,  being  responsible  for 
the  abuse  of  that  right,"  does  not  grant  immunity  from  the  juris- 
diction and  process  of  courts  in  proceedings  for  contempt  against 
those  publishing  articles  reflecting  on  the  court  or  judges  thereof 
pending  the  trial  of  a  case. 

Under  the  inherent  power  vested  in  courts  by  the  common 
law  respecting  the  punishment  of  contempts  and  under  the  author- 
ity of  Bal.  Code,  §  5798,  providing  that  "disorderly,  contemptuous, 
or  insolent  behavior  toward  the  judge  while  holding  court,  tend- 
ing to  impair  its  authority,  or  to  interrupt  the  due  course  of  a 
trial  or  other  judicial  proceedings,'*  shall  be  deemed  a  contempt 
of  court,  the  publication  in  a  newspaper,  while  a  cause  is  pending 
on  appeal  before  the  supreme  court,  of  an  article  reflecting  on 
the  integrity  of  the  court,  or  of  one  of  the  judges  thereof,  and 
which  tends  to  embarrass  and  disturb  the  conclusion  of  the  court 
in  the  determination  of  the  cause  pending  before  it,  is  such  con- 
duct as  to  warrant  the  court's  proceeding  against  the  offender  by 
attachment  for  contempt 

A  cause  on  appeal  to  the  supreme  court  of  this  state  remains 
pending,  and  within  the  jurisdiction  of  the  court  to  make  any 
modiflcation  of  its  decision,  until  the  flnal  judgment  has  been 
rendered  and  the  remittitur  issued  thereon. 

Original  Proceeding  for  Contempt 

P.  H,  Winston,  Attorney  General,  T.  M.  Vance,  AsEOst- 
ant  Attorney  General,  and  A.  B.  Titlow,  for  The  State. 
Richard  Winsor,  and  John  0.  Stallcup,  for  defendants. 

Per  Curiam:  On  the  3d  of  March,  1898,  the  attorney 
general  filed  an  information  against,  and  moved  for  a  role 
upon,  the  defendants,  to  show  cauBe  why  an  attachment 
should  not  issue  against  them  for  contempt  of  court  in  re- 
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spect  to  the  publication  on  the  24th  of  February,  1898,  in 
a  certain  weekly  newspaper  in  the  city  of  Tacoma  fcaown 
as  the  Tacoma  Sun,  of  the  following  article,  to-wit: 

'^  The  supreme  court  of  this  state  has  again  eased  its  con- 
science, if  it  ever  had  any  to  ease,  by  its  infernal  rotten 
decision  in  the  Tacoma  warrant  case.  .  .  .  (naming  a 
member  of  the  court)  can  now  sit  snugly  up  alongside  some 
other  supreme  simpletons  and  suck  the  hind  teat  of  pluto- 
cracy.  It  is  said  that  he  changed  his  mind.  Suffering 
saints,  who  ever  made  a  charge  that  he  had  a  mind  to 
change?  It  is  true  he  voted  the  other  way  when  the  case 
was  up  before,  but  nobody  ever  accused  him  of  having  a 
mind,  and  even  if  they  did,  after  reading  the  decision  in 
the  warrant  case  referred  to,  which  he  is  supposed  to  have 
written,  they  would  know  that  the  accusation  had  no 
foundation  and  could  not  be  substantiated.  This  decision 
is  only  remarkable  for  its  malignant,  dishonest  and  danma- 
ble  distortions  of,  not  only  the  law,  but  also  the  facts.  It 
states  the  facts  shockingly  contrary  to  the  truth,  as  shown 
by  the  record  in  the  case,  as  will  be  seen  by  the  dissenting 
opinion  that  will  soon  be  filed.  It  is  the  conception  of  an 
ass,  a  lean-witted,  anile  leripoop,  who  no  doubt  thinks  he 
would  rather  be  rich  than  be  right  We  speak  of  .  .  . 
more  particularly  because  he  flopped.  What  made  him 
flop,  he  knows  best,  but  every  one  else  has  a  good  idea. 
There  is  only  one  thing  about  .  .  .  that  pleases  me, 
and  that  is  his  term  soon  ends,  and  he  will  be  relegated  to 
that  everlasting  oblivion  that  awaits  all  of  these  last  rot- 
ten articles  of  republicanism.  How  long,  O  Merciful  Cre- 
ator of  the  Universe,  are  we  to  still  suffer  for  the  misdeeds 
of  dishonest,  corrupt  and  disreputable  public  servants?  The 
people  of  Tacoma  have  lived  in  a  wild  and  reckle&s  revel 
of  republican  rule.  They  have  dnmk  deep  from  the  foul 
cup  tibat  folly  has  filled  with  perfumed  poison  and  held  to 
trusting  lips,  while  the  sweet  sensuous  song  sung  by  satan's 
sirens,  lulled  the  senses  to  fancied  rest,  security  and  safety 
as  they  plunged  headlong  into  the  frightful  chasm  of  debt, 
at  the  bottom  of  which  they  will  find  destitution,  destruc- 
tion, dishonor  and  death.    While  yet  money  can  be  raised. 
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our  citizens  ought  to  erect  a  monument  in  memory  of  the 
pasty  to  stand  as  a  solemn  warning  for  the  future.  The 
pedestal  or  base  should  be  of  busted  banks,  six  stalwart 
representatives  of  republicanism,  such,  say,  as  Boggs  and 
McCauley,  Hedges  and  Holmes,  Shane  and  McKane, 
should  stand  shoulder  to  shoulder  with  hands  clasped  and 
eyes  raised  with  a  look  of  envious  emulation  at  the  central 
figure  yet  above  them  all.  And  that  figure  should  be 
.  .  .  ,  on  the  top  of  a  long  shaft  straddling  the  Ameri- 
can eagle,  in  one  hand  a  bunch  of  illegal  warrants  and  in 
the  other  a  double-barreled  horse  pistol  as  he  commands 
fair  Tacoma  to  kneel  down  and  take  one  more  dose  of  the 
vile,  nauseating  stuff,  distillations  of  republican  rottenness, 
that  this  supreme  court  has  fixed  up  for  us;  then  circling 
around  all  we  would  have  the  republican  coimcil  dancing 
like  diabolical  demons  trying  to  put  out  a  huge  bonfire  made 
from  the  wreck  and  ruin  of  a  light  plant  the  city  once 
owned,  with  imaginary  water  from  a  water  plant  for  which 
the  city  paid  more  than  a  million  real  dollars.  If  all  this 
could  be  placed  in  the  public  park  where  good  pious  peo- 
ple could  go  when  the  weather  was  nice  and  warm,  and  sit 
on  the  benches  amidst  the  perfume  of  sweet  flowers,  with 
a  picture  of  Grattan  H.  Wheeler  in  one  hand  and  Walter 
J.  Thompson  in  the  other,  oh,  what  a  flood  of  tender  mem- 
ories would  float  over  the  soul!  Oh,  what  a  history,  pages 
without  printing,  volumes  without  words.  But  Tacoma 
will  never  down,  she  will  fight  for  justice  till  the  last  dis- 
honest damn  rascal  that  drags  his  slimy  carcass  across  the 
road  to  justice  shall  have  been  fed  to  the  crows.  Men  who 
have  forgotten  more  law  than  .  .  .  and  his  stud  of 
supercilious  asses  ever  knew,  have  studied  this  warrant 
question  for  months,  and  years;  and  they  say  the  war- 
rants have  been  paid;  that  they  are  dead  and  should  not 
be  paid  again.  This  is  only  a  touch  of  the  tail  end  of  re- 
publican prosperity  of  the  past;  but  let  us  go  on  to  the 
future.  The  day  fast  comes  when  the  stains  of  disgrace 
and  dishonor,  those  perfidious  and  pusillanimous  tools  of 
the  trusts,  have  placed  upon  the  fair  name  and  fame  of 
Washington,  will  be  wiped  out  forever.  We  must  fight 
the    ground   inch  by  inch  until  honest  men,  who  see  no 
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Klondike  in  the  bench,  shall  be  elected.    Men  who  have  the 
people's  interests  at  heart,  as  well  as  the  interest  of   tue 
bondholder  and  warrant  shark.     This  state  will  rise  in  its 
wrath  and  when  fall  comes,  vicious,  vacillating     .     . 
will  be  swept  into  oblivion  forever." 

The  information  charged  that  the  defendant  Tugwell 
was  editor  and  Baker  was  associate  editor  of  the  newspa- 
per and  that  such  publication  was  made  of  and  concern- 
ing the  cause  of  W.  C.  Bardsley,  plaintiff,  v.  W.  A.  Stem- 
berg,  treasurer  of  the  city  of  Tacoma,  defendant,  then  pend- 
ing in  this  court.  The  rule  to  show  cause  was  issued  and 
the  defendants  appeared  and  answered  to  the  informa- 
tion. They  admitted  that  on  the  24th  of  February,  1898, 
defendant  Tugwell  was  editor  and  defendant  Baker,  asso- 
ciate editor,  of  the  weekly  newspaper  known  as  the  Tacoma 
Sun,  published  in  the  city  of  Tacoma,  and  that  they  pub- 
lished the  article  set  forth  in  the  information.  They  denied 
that  on  the  24th  day  of  February,  1898,  or  at  any  time 
thereafter  there  was  still  pending  in  this  court  the  cause 
of  Bardsley  v.  Sternberg;  denied  that  by  the  publication 
of  the  article  stated  in  the  information  they  were  guilty  of 
any  act  or  omission  towards  the  court  defined  and  deemed 
by  the  laws  of  the  state  to  be  a  contempt  of  court;  al- 
leged that  under  the  facts  stated  and  under  the  laws  and 
constitution  of  the  state  they  had  a  right  to  publish  the 
facts  and  comments  as  they  appear  in  the  article  set  out  in 
the  information;  denied  that  they  were  amenable  to  the 
court  for  the  publication;  denied  the  right  or  power  of  the 
court  to  call  upon  them  to  answer  as  in  these  proceedings 
required,  and  denied  that  the  publication  amounted  to  a 
contempt.  The  attorney  general  thereupon  demurred  to 
the  answer  on  the  ground  that  it  set  up  no  defense  and 
stated  no  reason  why  attachment  should  not  issue  against 
defendants.    The  facts  relative  to  the  pendency  of  the  cause 
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of  Bardsley  v.  Sternberg  were  of  record  in  this  court  when 
the  case  was  argued.  The  cause  of  Bardsley  v,  Sternberg 
was  argued  and  submitted  at  the  May  session,  1897.  On 
June  22,  1897,  an  opinion  was  filed  by  this  court  affirming 
the  judgment  of  the  superior  court  in  such  cause,  two  of  the 
judges  at  that  time  dissenting  from  the  opinion  then  filed. 
On  July  20,  1897,  counsel  for  the  appellant  Bardsley  duly 
filed  a  petition  for  rehearing,  and  a  rehearing  thereafter 
was  granted  and  the  cause  re-argued  in  this  court  On 
February  18,  1898,  the  opinion  of  the  court  was  filed  re- 
versing the  judgment  of  the  superior  court.  On  February 
24,  1898,  a  dissenting  opinion  in  which  two  of  the  judges 
joined  was  filed.  On  February  28,  1898,  a  petition  for  a 
modification  of  the  opinion  of  the  majority  of  the  court 
filed  on  the  18th  day  of  February  was  filed  in  this  court  by 
Messrs.  John  P.  Judson,  John  C.  Stallcup  and  B.  F.  Heus- 
ton,  attorneys  for  respondent,  and  on  March  2,  1898,  a 
majority  opinion  of  the  court  was  filed  denying  the  last 
petition  for  modification  of  the  opinion  of  reversal,  and  final 
judgment  entered  in  the  cause  on  the  2d  day  of  March, 
1898,  and  on  March  9,  1898,  the  remittitur  issued. 

Art.  1,  §  5,  of  the  constitution  of  Washington,  contained 
in  the  bill  of  rights,  is  as  follows: 

"  Every  person  may  freely  speak,  write  and  publish  on  all 
subjects,  being  responsible  for  the  abuse  of  that  right.'' 

The  statute  of  the  state  defining  contempts,  §  5798, 
Bal.  Code  (2  HilFs  Code,  §  778),  is  as  foUows: 

"  The  following  acts  or  omissions,  in  respect  to  a  court 
of  justice  or  proceedings  therein,  are  deemed  to  be  con- 
tempts of  court: 

"  1.  Disorderly,  contemptuous,  or  insolent  behavior  to- 
ward the  judge  while  holding  the  courts  tending  to  impair 
its  authority,  or  to  interrupt  the  due  course  of  a  trial  or 
other  judicial  proceedings; 
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"  2.  A  breach  of  the  peace,  boisterous  conduct,  or  vio- 
lent disturbance  tending  to  interrupt  the  due  course  of  a 
trial  or  other  judicial  proceeding; 

"  3.  Misbehavior  in  office,  or  other  wilful  neglect  or  vio- 
lation of  duty  by  an  attorney,  clerk,  sheriff,  or  other  per- 
son appointed  or  selected  to  perform  a  judicial  or  minister- 
ial service; 

"  4.  Deceit,  abuse  of  the  process,  or  proceedings  of  the 
court  by  a  party  to  an  action,  suit,  or  special  proceeding; 

"  5.  Disobedience  of  any  lawful  judgment,  decree,  onier, 
or  process  of  the  court; 

"  6.  Assuming  to  be  an  attorney  or  other  officer  of  the 
court,  and  acting  as  such  without  authority  in  a  particular 
instance; 

"  7.  Rescuing  any  person  or  property  in  the  lawful  cus- 
tody of  an  officer,  held  by  such  officer  under  an  order  or  pro- 
cess of  such  court; 

^  8.  Unlawfully  detaining  a  witness  or  party  to  an  ac- 
tion, suit,  or  proceeding  while  going  to,  remaining  at,  or 
returning  from  the  court  where  the  same  is  for  trial; 

"  9.  Any  other  unlawful  interference  with  the  process  or 
proceedings  of  a  court; 

"  10.  Disobedience  of  a  subpoena  duly  served,  or  refus- 
ing to  be  sworn  or  answer  as  a  witness; 

"  11.  "When  summoned  as  a  juror  in  a  court,  improperly 
conversing  with  a  party  to  an  action,  suit,  or  proceeding  to 
be  tried  at  such  court,  or  with  any  other  person  in  relation 
to  the  merits  of  siich  action,  suit,  or  proceeding,  or  receiving 
a  communication  from  a  party  or  other  person  in  respect  to 
it>  without  immediately  disclosing  the  same  to  the  court; 

"  12.  Disobedience  by  an  inferior  tribunal,  magistrate, 
or  officer  of  the  lawful  judgment,  decree,  order,  or  process 
of  a  superior  court,  or  proceeding  in  an  action,  suit,  or  pro- 
ceeding contrary  to  law,  after  such  action,  suit,  or  proceed- 
ing, shall  have  been  removed  from  the  jurisdiction  of  such 
inferior  tribunal,  magistrate  or  officer." 

Sec.  6809  of  the  same  code  (2  HilPs  Code,  §789)  is  as 
follows: 

"  Persons  proceeded  against  according  to  the  provisions 
of  this  chapter  are  also  liable  to  indictment  [or  informa- 
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tion]  for  the  same  misconduct,  if  it  be  an  indictable  offense, 
but  the  court  before  which  a  conviction  is  had  on  the  indictr 
ment  [or  information]  in  passing  sentence  shall  take  into 
consideration  the  punishment  before  inflicted." 

1.  On  the  25th  day  of  February,  1898,  a  formal  com- 
munication was  received  by  the  court  from  a  reputable 
member  of  the  bar  of  the  city  of  Seattle  enclosing  a  copy 
of  the  newspaper  containing  the  publication  set  out  in  the 
information  and  praying  its  consideration  by  the  court,  and 
on  the  same  day  the  newspaper  -containing  the  publication 
was    delivered  by  mail  to  several  members  of  the  court. 
The  communication  and  subject  matter  thereof  were  then 
submitted  to  the  attorney  general  by  the   court,   and  he 
thereupon  filed  the  information.     The  principal  question 
raised  by  the  answer  of  the  defendants  and  argued  by  their 
counsel  is  that  under  the  facts  above  stated  defendants  bad 
a  right  to  publish  the  facts  and  comments  in  the  publication 
set  forth  in  the  information.    It  is  also  maintained  by  the 
learned  counsel  for  defendants  that  art.  1,  §  6,  of  the  con- 
stitution   of    Washington    guarantees    to    defendants,  as 
charged,  immunity  from  the  jurisdiction  and  process  in  the 
nature  of  contempt  of  any  court  or  judicial  tribunal  of  any 
character  whatever.    In  support  of  their  contention  counsel 
for  defendants  have  cited  authorities  from  the  courts  of 
some  of  the  other  states.     The  case  of  Dunham  v.  StaiSy 
6  Iowa,  245,  decided  in  1858,  was  an  appeal,  from  a  con- 
viction of  contempt  in  the  district  court,  of  the  editor  of  a 
newspaper  for  publication  of  matter  deemed  offensive  to 
the  court.    The  Iowa  statute,  which  was  construed,  defined 
a  contempt  as  "contemptuous  or  insolent  behavior  to^ward 
the  court,  while  engaged  in  the  discharge  of  a  judicial  duty, 
which  may  tend  to  impair  the  respect  due  to  its  authority.'^ 
The  court  said,  after  stating  the  acts  of  the  respondent: 

"  .     .     .     It  will  be  observed,  that,  except  in  relation  to 
his  comments,  and  the  publication  made  of  the  proceedings 
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in  his  own  case,  on  the  first  hearing,  his  articles  had  refer- 
ence entirely  to  cases  that  were  not  before  the  court/' 
and  as 

** .  .  .  there  was  no  rule,  general  or  special,  prohibiting 
the  publication  of  the  speeches  of  counsel,  remarks  of  the 
court,  or  giving  a  statement  of  the  proceedings,'^ 

it  did  not,  under  the  circumstances,  amount  to  a  contempt. 
Tho  court  also  observed: 


^  We  are  strongly  inclined  to  think,  however,  that  the 
provisions  of  the  code  upon  this  subject,  must  be  regarded 
as  a  limitation  upon  the  power  of  the  courts,  to  punish  for 
any  other  contempts.  We  can  conceive  of  no  possible  state 
of  case,  in  which  the  exercise  of  this  power  might  become 
necessary  for  the  protection  of  the  court,  or  the  due  admin- 
istration of  the  law,  that  is  not  covered  by  these  provisions. 
If  such  a  case  should,  by  possibility  arise,  we  would  not 
say  that,  by  virtue  of  its  inherent  power,  the  punishment 
might  not  be  inflicted." 

It  will  be  observed  in  this  case  that  the  gravamen  of  the 
publication  made  by  the  defendant  was  criticism  and  severe 
denunciation  of  the  district  judge  for  rulings  in  two  cases 
which  were  finally  concluded  before  the  publication  was 
made,  and  the  court  does  not  seem  to  regard  the 
publication  of  proceedings  occurring  in  a  contempt 
proceeding  against  the  defendant  as  falling  within 
the  statute,  in  the  absence  of  a  rule  of  the  court 
forbidding  the  publication  of  such  proceedings  while 
still  pending.  In  1875  in  the  case  of  Statey  v.  Andersony 
40  Iowa,  207,  cited  by  counsel,  the  court  referring  to 
Dunham  v.  State,  supray  said: 

^'  In  that  case  it  was  held,  that  the  publication  of  articles 
in  a  newspaper,  refiecting  upon  the  conduct  of  a  judge  in 
relation  to  a  cause  pending  in  court,  which  had  been  dis- 
posed of  before  the  publication,  however  unjust  and  libel- 
ous the  publication  may  be,  did  not  amount  to  contemptu- 
ous or  violent  behavior  towards  the  court,"  under  the  stat- 
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ute,  "  nor  that  such  articles  were  so  calculated  to  impede, 
embarrass,  or  obstruct  the  court  in  the  administration  of 
the  law  as  to  justify  the  summary  punishment  of  the  of- 
fender," under  the  statute. 

And  in  the  case  in  hand  the  court  said: 

"  The  proceedings  in  the  cause  had  been  brought  to  a 
close,  and  what  was  said  in  the  published  article  could  in 
no  manner  influence  the  rulings  of  the  court.  The  pub- 
lication was  not  contemptuous  or  insolent  behavior  towards 
the  court  'while  engaged  in  the  discharge  of  a  judicial  duty,* 
tending  to  impair  the  respect  due  to  its  authority." 

And  the  court  expressly  concludes  with  this  declaration: 

"  Whether,  in  case  the  article  in  question  had  been  pub- 
lished while  the  court  was  engaged  in  the  trial,  or  before 
the  termination,  of  the  cause  in  which  the  rulings  of  the 
court  are  criticised,  it  would  have  been  suflSicient  to  justify 
the  court  in  punishing  the  author  for  contempt,  we  do  not 
decide,  for  the  reason  that  such  state  of  case  is  not  before 
us  on  the  record." 

It  may  be  observed  that  these  two  cases  do  not  decide 
whether,  in  Iowa,  the  court  may  punish  contempts  other 
than  specified  in  the  statute,  nor  whether  the  court  would 
deem  a  publication  tending  to  embarrass  or  influence  the 
court  in  a  pending  cause  a  contempt,  and  therefore  do  not 
aid  the  court  to  any  considerable  extent  in  the  case  at  bar. 
The  case  of  Storey  v.  People,  79  HI.  45  (22  Am.  Kep.  158), 
was  where  a  publication  in  a  newspaper  censured  the  ac- 
tion of  the  grand  jury,  questioned  its  integrity  as  a  body 
and  indirectly  attacked  the  moral  character  of  certain  of 
its  members;  but  the  publication  was  made  after  the  grand 
jury  had  acted  upon,  and  returned,  three  indictments 
against  defendant  which  had  already  been  flled  in  the  court, 
and  at  the  time  of  the  publication  of  the  record  there  were 
no  complaints  pending  before  the  grand  jury  of  any  kind 
against  the  defendant.    The  court  said: 
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"  The  only  question,  therefore,  is,  assuming  the  articles  to 
be  libelous,  whether  the  publishing  of  a  libel  on  a  grand 
jury,  or  on  any  of  the  members  thereof,  because  of  an  act 
already  done,  may  be  summarily  punished  as  a  contempt. 

"  We  do  not  understand  the  articles  as  having  a  tenden- 
cy directly  to  impede,  embarrass  or  obstruct  the  grand  jury 
in  the  discharge  of  any  of  its  duties  remaining  to  be  dis- 
charged after  the  publications  were  made.  No  allusion  is 
made  to  any  matter  upon  which  the  members  were  there- 
after to  act,  and  there  could,  therefore,  of  necessity,  be  no 
attempt  to  interfere  with  the  exercise  of  their  free  and 
unbiased  judgments  as  to  such  matters." 

And  the  court,  referring  to  the  case  of  People  v,  Wilsorty 
64  111.  195  (16  Am.  Eep.  528),  defined  precisely  what  was 
considered  and  adjudged  in  that  case, 

*'  that  the  cause  in  reference  to  which  the  article  was  pub- 
lished was  then  pending  before  the  court,  undecided,  and 
that  the  article  was  calculated  to,  and  was  designed  to  in- 
fluence the  members  of  the  court  in  deciding  it." 

And  further  observes  that 

"  since  the  decision  of  that  case  the  statutes  have  been  re- 
vised, and  the  provision  in  regard  to  contempts,  before 
quoted,  has  been  repealed,  leaving  no  statute  in  force  on 
that  subject,  iBxcept  in  regard  to  the  enforcement  of  de- 
crees in  chancery,  and  the  punishment  of  certain  specific 
offenses,  such  as  the  failure  of  jurors  to  attend  in  obedience 
to  summons,  the  failure  of  officers  to  make  service  and  re- 
turn of  writs,  etc.," 

but  observes: 

"  Courts,  however,  possess  certain  common  law  powers, 
subject  to  modifications  that  may  have  been  imposed  by  our 
constitution  and  statutes,  among  which  is  included  that  of 
punishing  for  contempts." 

The  case  of  OaUand  v.  Oallandy  44  Cal.  475  (13  Am. 
Rep.  167),  was  one  of  contempt  in  a  court  of  equity  by  a 
husband  for  not  paying  a  monthly  sum  for  his  wife's  sup- 
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port,  which  he  had  been  adjudged  to  pay,  and  on  appeal  the 
supreme  court  merely  decided  that  the  defendant  might 
purge  himself  from  the  contempt  by  showing  that  he  was 
unable  to  pay  it  and  that  the  inability  had  not  been  creat- 
ed by  his  own  act.  We  presume  the  case  was  cited  because 
of  the  following  language  of  the  opinion: 

"  In  this  state  the  power  of  courts  to  punish  for  con- 
tempt has  been  regulated  by  statute.  .  .  .  This  is  a 
limitation  upon  the  power  formerly  exercised  by  courts  to 
punish  for  contempt;  but  whether  courts  in  this  state  can 
exercise  power  in  this  respect  in  cases  not  named  in  the 
statute,  or  otherwise  than  it  has  provided,  we  are  not  called 
upon  in  this  case  to  consider.  In  our  opinion,  however, 
where  one  is  called  before  a  court  to  answer  for  contempt 
for  not  doing  an  act  which  he  has  been  adjudged  to  do,  in- 
quiry may  properly  be  had  as  to  whether  it  is  still  in  his 
power  to  do  it,  and  if  it  be  not,  he  should  not  be  adjudged 
guilty     ..." 

We  cannot  perceive  that  the  case  is  in  point.  The  case 
of  Johnson  v.  SupeHor  Court,  63  Cal.  578,  arose  upon  the 
refusal  of  the  court  to  allow  process  to  a  defendant  in  a 
divorce  suit  on  the  ground  that  he  had  not  obeyed  the  or^ 
der  of  the  court  requiring  him  to  pay  plaintiff  her  costs 
and  counsel  fees.  The  California  Code  contained  this  pro- 
vision: 

"  No  statute,  law  or  rule  is  continued  in  force  because 
it  is  consistent  with  the  provisions  of  this  Code  on  the  same 
subject;  but  in  all  cases  provided  for  by  this  code,  all  stat- 
utes, laws  and  rules  heretofore  in  force  in  this  state,  wheth- 
er consistent  or  not  with  the  provisions  of  this  code,  un- 
less expressly  continued  in  force  by  it,  are  repealed  and 
abrogated." 

The  discussion  in  this  case  was  upon  the  quantum  and 
manner  of  the  punishment  that  could  be  pronounced  by  the 
court  for  a  disobedience  of  its  order  upon  the  defendant, 
and  the  court  held  that,  the  statute  having  prescribed  the 
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punishment,  such  provision  was  controlling.  Counsel  for 
defendants  seem  to  rely  more  particularly  upon  the  case  of 
State  x\  Kaiser,  20  Ore.  50  (23  Pac.  964).  This,  again, 
was  a  punishment  by  the  district  court  of  a  publisher  of  a 
newspaper  for  a  libelous  publication  concerning  the  judge 
of  the  court.  The  code  of  Oregon  is  identical  with  ours. 
The  court  observes: 

"  The  inherent  power  of  a  court  of  justice  to  punish  par- 
ties for  contempt  who  commit  acts  which  have  a  direct  ten- 
dency to  obstruct  or  embarrass  its  proceedings  in  matters 
pending  before  it,  or  to  influence  decisions  regarding  such 
matters,  is  undoubted;  but  it  can  hardly  be  maintained, 
from  the  adjudications  had  upon  the  subject  in  the  various 
states,  that  such  power  is  broad  enough  to  vest  in  the  court 
the  authority  to  so  punish  any  one  for  criticising  the  court 
on  account  of  its  procedure  in  matters  which  have  fully  ter- 
minated, however  much  its  dignity  and  standing  may  be 
affected  thereby,  ...  In  any  event,  it  seems  to  me 
that  the  legislature  has  authority  to  limit  the  power  of 
courts  in  regard  to  matters  of  contempt  to  the  punishment 
only  of  such  acts  as  are  specified  in  the  sections  of  the  code 
above  set  out     .     .     . 

'^  The  publication,  according  to  the  general  definition 
given  by  Blackstone,  and  by  some  of  the  more  modem  law- 
writers,  upon  the  subject,  would  probably  constitute  con- 
tempt, but,  under  the  code  of  this  state*  it  does  not;  nor 
do  I  think  it  would  according  to  the  weight  of  decisions 
made  under  the  constitutions  of  the  various  states.  If  it 
had  reflected  upon  the  conduct  of  the  court  with  reference 
to  a  pending  suit,  and  tended  in  any  manner  to  inflvsnce 
its  decision  therein,  it  would,  unquestionably,  have  been  a 
contempt;  but  it  was  not  shown  that  any  suit  was  then 
pending  by  which  the  rights  of  any  litigant  were,  or  could 
have  been,  affected  by  it." 

It  will  be  observed  the  supreme  court  of  Oregon,  upon  a 
statute  identical  with  ours,  holds  that  a  publication  tending 
to  embarrass  or  influence  the  action  of  the  court  in  a  caiise 
pending  before  it  is  contempt.    All  the  cases  cited  by  coun- 
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sel  for  the  defendants  have  thus  been  examined,  and  in 

them  does  not  seem  to  be  found  any  substantial  support  of 

the  principle  of  constitutional  construction  invoked  here 

by  them. 

2.  The  constitutional  liberty  of  speech  and  the  press  and 

the  guaranties  against  its  abridgment  are  found  in  the  laws 
of  all  the  American  states,  and  the  federal  constitution,  and 

undoubtedly  primarily  grew  out  of  the  censorship  of  arti- 
cles intended  for  publication  by  public  authority.  Such  a 
censorship  was  inconsistent  with  free  institutions  and  with 
that  free  discussion  of  all  public  officers  and  agents  required 
for  the  intelligent  exercise  of  the  right  of  suffrage,  and  thus 
the  common  law  of  libel  was  almost  universally  revised  by 
statute  so  that  the  truth  of  the  publication  could  be  given 
in  evidence  as  defense.  The  arbitrary  rule  existing  in  Eng- 
land before  the  American  revolution  was  thus  abrogated  in 
this  country.  Parliament  had  assumed  an  extensive  power 
to  punish  for  contempt,  as  had  Ukewise  the  English  courts 
of  common  law.  Under  the  rule  frequently  enforced  by 
the  English  courts  of  that  period,  any  criticism  upon  a  ju- 
dicial officer  made  at  any  time  after  the  determination  of 
the  cause,  of  an  offensive  character,  was  deemed  a  contempt 
of  court  and  thus,  the  rule  was  dangerous  to  public  and 
individual  liberty.  This  rule,  however,  has  long  since  been 
abrogated  in  England,  and  the  law  of  contempt  there  may 
be  said  to  be  now  similar  to  that  announced  by  the  great 
number  of  the  American  courts.  Judge  Cooley,  on  Consti- 
tutional Limitations  (5th  ed.),  p.  521,  says: 

"  The  constitutional  liberty  of  speech  and  of  the  press, 
as  we  understand  it,  implies  a  right  to  freely  utter  and  pub- 
ish  whatever  the  citizen  may  please,  and  to  be  protected 
against  any  responsibility  for  so  doing,  except  so  far  as  such 
publications,  from  their  blasphemy,  obscenity,  or  scanda- 
lous character,  may  be  a  public  offense,  or  as  by  their  false- 
hood and  malice  Aey  may  injuriously  affect  the  standing. 
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reputation,  or  pecuniary  interests  of  individuals.  Or,  to 
state  the  same  thing  in  somewhat  different  words,  we  under- 
stand liberty  of  speech  and  of  the  press  to  imply  not  only 
liberty  to  publish,  but  complete  immunity  from  legal  cen- 
sure and  punishment  for  the  publication,  so  long  as  it  is 
not  harmful  in  its  character,  when  tested  by  such  stand- 
ards as  the  law  afFords.  For  these  standards  we  must  look 
to  the  common  law  rules  which  were  in  force  when  the 
constitutional  guaranties  were  established,  and  in  reference 
to  which  they  have  been  adopted." 

And  the  same  eminent  jurist  and  commentator  on  con- 
stitutional law  further  says,  at  another  place: 

^  It  has  also  been  held  in  many  cases  that  the  publication 
of  an  article  in  a  newspaper  commenting  on  proceedings  in 
court  then  pending  and  undetermined,  or  upon  the  court 
in  its  relation  thereto,  made  at  a  time  and  under  circum- 
stances calculated  to  afFect  the  course  of  justice  in  such 
proceedings,  and  obviously  intended  for  that  purpose,  may 
be  punished  as  a  contempt,  even  though  the  court  was  not 
in  session  when  the  publication  was  made.'' 

And  Mr.  Bishop,  a  leading  commentator  on  American 
criminal  law,  says: 

"  By  the  conunonly  accepted  doctrine,  any  publication 
whether  by  parties  or  strangers  relating  to  a  cause  in  court, 
tending  to  prejudice  the  public  as  to  its  merits,  and  to  cor- 
rupt or  embarrass  the  administration  of  justice — or  reflect- 
ing on  the  tribunal  or  its  proceedings,  or  on  the  parties,  the 
juioiB)  the  witnesses,  or  the  counsel — ^may  be  visited  as  a 
contempt."     2  Bishop,  New  Criminal  Law,  §  259. 

The  learned  editor  of  American  Decisions,  Mr.  Freeman, 
in  notes  upon  the  Case  of  SturoCy  97  Am.  Dec.  630,  states 
the  role  from  all  the  authorities: 

"  It  has  long  been  settled,  and  is  now  generally  acknowl- 
edged, that  certain  publications  in  newspapers  may  amount 
to  contempts  of  court,  and  may  be  summarily  punished  as 
such.  Publications  pending  a  suit,  reflecting  upon  the 
court,  the  jury,  the  parties,  the  officers  of  the  court,  or  the 
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attorneys,  with  reference  to  the  suit,  and  having  a  tenden- 
cy to  influence  the  action  of  the  tribunal  before  which  the 
case  is  pending,  is  a  contempt  of  that  court,  which  may  be 
summarily  punished  by  attachment."  2  Story,  Constitu- 
tion, §§  1774,  1884;  Ex  parte  BoUman^  4  Cranch,  75; 
Ex  parte  Kearney y  7  Wheat.  38;  Anderson  v,  Dunn^  6 
Wheat.  204;  Ex  parte  Bergmany  3  Wyo.  395  (26  Pac. 
914);    Savin's  Case^  131  U.  S.  267  (9  Sup.  Ct.  699). 

Eapalje,  a  careful  authority  on  Contempt,  says  (p.  70, 
§  56),  with  reference  to  publications  reflecting  on  the  court 
or  its  proceedings: 

"  Any  publication,  pending  a  suit,  reflecting  on  the  court, 
the  parties  to  the  suit,  the  witnesses,  the  jurors  or  the  coun- 
sel, is  a  contempt  of  court." 

The  common  law  was  adopted  at  the  organization  of 
Washington  Territory  by  the  first  legislative  assembly.  The 
state  legislature   enacted  (Laws  1891,  p.  31;    Bal.  Code, 

§4783): 

"  The  common  law,  so  far  as  it  is  not  inconsistent  with 
the  constitution  and  laws  of  the  United  States,  or  of  the 
state  of  Washington,  nor  incompatible  with  the  institu- 
tions and  condition  of  society  in  this  state,  shall  be  the  rule 
of  decision  in  all  the  courts  of  this  state." 

The  law  of  contempt  as  enacted  by  the  legislature  of  this 
state  and  hereinbefore  set  out  is  declaratory  of  the  common 
law  of  contempt  as  construed  by  the  great  majority  of  the 
American  courts.  This  was  the  view  held  by  the  supreme 
court  of  Oregon  in  State  v.  Kaiser^  supra^  in  construing 
the  same  statute.  Chief  Justice  Thayee,  in  that  case  deliv- 
ering the  opinion  of  the  court,  said: 

"  As  I  view  the  said  sections  of  the  Code,  they  are  little 
more  than  declaratory  of  the  law  upon  the  subject  of  con- 
tempt as  understood  by  a  large  proportion  of  the  courts  of 
the  several  states  at  the  time  of  their  adoption." 
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And  the  various  adjudications  of  the  American  courts 
referred  to  have  all  had  in  view  similar  constitutional  guar- 
anties of  freedom  of  speech  and  press  as  found  in  our  state 
constitution.  The  publisher  of  the  article  may  be  responsi- 
ble in  a  civil  or  criminal  action  for  libel,  but  if  the  article 
is  calculated  to  embarrass  or  influence  a  court  or  prevent  a 
fair  trial  between  suitors  in  court  either  by  disturbing*  the 
independent  verdict  of  the  juiy  or  the  independent  and  un- 
biased conclusion  of  the  court,  it  is  contempt,  and  a  judge 
of  the  court  cannot  in  any  action  of  libel,  however  it  may 
reflect  upon  him  personally,  recover  damages  for  such  con- 
tempt. It  is  not  a  personal  wrong  and  does  not  affect  the 
judge  personally,  but  it  is  such  an  offence,  as  has  been  ob- 
served, as  alone  affects  the  court  and  the  administration  of 
justice,  and  the  common  law  and  statute  affirmatory  thereof 
vest  the  punishment  of  such  contempt  in  the  court.  The 
l^islature  of  this  state  has  specified  punishment  for  con- 
tempts and  has  adopted  the  common  law  relating  to  them. 
The  rights  of  suitors  in  courts  and  of  persons  charged  with 
offences  to  a  fair  trial  is  guaranteed  by  our  fundamental 
law.  This  is  a  sacred  right  of  very  ancient  origin.  It  was 
the  cause  and  is  the  only  reason  for  the  existence  of  the 
judiciary  as  a  co-ordinate  department  of  the  sovereignty 
of  the  state.  It  is  this  right  of  impartial  trial  which  is  vio- 
lated by  the  publication  and  submission  of  an  article  to  the 
court,  while  a  cause  is  pending  and  yet  undetermined,  tend- 
ing to  embarrass  or  influence  the  court  in  its  final  conclu- 
sion; and  the  individual  liberty  of  the  citizen  is  gone  when 
his  personal  rights  are  endangered,  or  lost  by  such  extrane- 
ous influences.  It  is  this  protection  of  the  rights  of  suitors 
in  a  judicial  action  which  compels  the  courts  to  exercise 
their  jurisdiction  of  contempt.  It  is  sometimes  a  delicate 
power  for  the  court  to  exercise.  It  will  ordinarily  much 
more  readily  exercise  its  power  to  punish  such  contempts. 
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when  the  offensive  acts  have  been  directed  toward  the  im- 
proper control  or  influence  of  a  jury  or  witness  or  some 
officer  of  the  court,  for  the  reason  that  when  such  acts  are 
directed  toward  a  court  there  is  always  something  of  the 
appearance  of  the  personality  of  the  court  involved.  As 
observed  by  the  supreme  court  of  Dlinois  in  People  v.  WO- 
Sony  64  111.  214:  • 

"  The  respondents  are  correct  in  saying  in  their  answers 
that  they  have  a  right  to  examine  the  proceedings  of  any 
and  every  department  of  the  government. 

"  Far  be  it  from  us  to  deny  that  right.  Such  freedom 
of  the  press  is  indispensable  to  the  preservation  of  the  free- 
dom of  the  people.  But  certainly  neither  these  respond- 
ents  nor  an/inllligent  person  innected  with  thT^ 
and  having  a  just  idea  of  its  responsibilities  as  well  as  its 
powers,  will  claim  that  it  may  seek  to  control  the  adminis- 
tration of  justice  or  influence  the  decision  of  pending 
causes. 

"  A  court  will,  of  course,  endeavor  to  remain  wholly  un- 
influenced by  publications  like  that  under  consideration, 
but  will  the  community  believe  that  it  is  able  to  do  so?  Can 
it  even  be  certain  in  regard  to  itself?  Can  men  always  be 
sure  of  their  mental  poise?  A  timid  man  might  be  influ- 
enced to  yield,  while  a  combative  man  would  be  driven  in 
the  opposite  direction.  Whether  the  actual  influence  is 
on  one  side  or  the  other,  so  far  as  it  is  felt  at  all,  it  becomes 
dangerous  to  the  administration  of  justice.  Even  if  a  court 
is  happily  composed  of  judges  of  such  firm  and  equal  tern- 
per  that  they  remain  wholly  uninfluenced  in  either  direc- 
tion^ nevertheless  a  disturbing  element  has  been  thrown  in- 
to the  council  chamber,  which  it  is  the  wise  policy  of  the 
law  to  exclude.     ... 

"  It  may  be  said  that,  as  long  as  the  court  was  conscious 
it  had  not  been  frightened  from  its  propriety  by  the  article 
in  question,  the  wiser  course  would  have  been  to  pass  it  by 
in  silence. 

"  So  far  as  we  are  personally  concerned,  we  should  have 
preferred  to  do  so.  .  .  .  But  a  majority  of  the  court 
were  of  the  opinion  that  this  publication  could  not  be  dis- 
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regarded  without  infidelity  to  our  duty.  By  our  relations 
to  the  bar,  to  the  suitors  in  our  court,  to  the  entire  judiciary 
of  the  state,  and  to  the  state  itself,  we  felt  constrained  to 
call  the  persons  responsible  for  this  publication  to  account." 

See,  also.  State  v.  Faulds,  17  Mont.  140  (42  Pac.  285); 
In  re  Hughes,  43  Pac.  692;  People  t\  Stapleton,  18  Col. 
568;  (33  Pac.  167);  Cooper  v.  People,  13  Colo.  337  (22 
Pac.  790);  Commonwealth  v.  Dandridge,  2  Va.  Cas.  414; 
State  V.  Frew,  24  W.  Va.  416  (49  Am.  Eep.  257).  The 
last  case  cited  is  an  exhaustive  and  thorough  compilation  of 
the  American  authorities  upon  the  subject  of  contempt. 
The  judiciary  of  this  state  was  created  by,  and  its  jurisdic- 
tion and  the  specifications  of  its  judicial  functions  written 
in,  the  constitution.  It  receives  its  mandate  from  the  sov- 
ereign people  and  it  is  responsible  to  them  for  the  faith- 
ful discharge  of  its  trust.  Its  sole  authority  from  them  is 
to  declare  the  law  of  the  state  and  by  its  process  enforce  that 
law ;  and  it  cannot  make  or  revise  any  law.  It  can  no  more 
decline  the  exercise  of  rightful  authority  in  the  deter- 
mination of  a  case  presented  to  it  than  it  can  overstep  its 
rightful  authority  in  the  assumption  of  arbitrary  power. 
A  timorous  judiciary,  shrinking  from  a  rightful  declara- 
tion of  the  law,  is  alike  dangerous  to  civil  rights  and  per- 
sonal liberty  with  a  corrupt  and  arbitrary  one.  As  de- 
clared by  the  supreme  court  of  Virginia  in  2  Va.  Cas.  414, 
from  the  standpoint  of  able  jurists: 

"  They  cannot  but  feel  it  a  delicate  and  invidious  task  to 
define  and  decide  upon  the  extent  of  their  own  powers,  nor 
be  ignorant,  that  the  judgment  they  are  called  upon  to  ren- 
der, may  expose  them  on  the  one  hand  to  the  imputation 
of  timidity  and  irresolution,  or  on  the  other,  to  that  of 
usurpation  and  tyranny.  The  verity  of  these  suspicions 
would  not  be  more  unworthy  of  the  judges  than  the  fact 
of  their  shrinking  from  this  question,  because  of  the  conse- 
quences in  which  themselves   might  be   involved  by  it. 
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.  .  .  In  this  country,  we  know  no  privileges  but  such 
as  exist  for  the  public  good.  Many  such  privileges  we  have ; 
from  those  which  appertain  to  the  legislature  itself  even 
down  to  such  as  belong  to  the  lowest  executive  officer. 
Those,  which  surround  the  administration  of  justice,  belong 
to  the  same  order.  Courts,  their  officers  and  process,  are 
shielded  from  invasion  and  insult,  not  from  any  imaginary 
sanctity  in  the  institutions  themselves,  or  the  persons  of 
those  who  compose  them  (as  in  the  political  and  ecclesiasti- 
cal establishments  of  another  hemisphere),  but  solely  for 
the  purpose  of  giving  them  their  due  weight  and  authority, 
and  to  enable  those  who  administer  them,  to  discharge  their 
functions  with  impartiality,  fidelity  and  eflFect  This  is  the 
true  test  of  every  privilege,  not  granted  by  statute,  and  is 
the  spirit  of  every  one  (not  merely  private),  which  is  so 
secured." 

The  court  in  the  case  at  bar  has  concluded  that  the  pub- 
lication made  by  the  defendants,  if  published  while  the 
ease  of  Bardsley  v.  Sternberg  was  pending  here,  under  the 
facts  above  stated  is  a  contempt  under  the  laws  of  this  state. 
In  such  conclusion  it  is  not  intended  to  intimate  or  sug- 
gest that  any  citizen  of  the  state  has  not  a  legal  right  to 
comment  upon,  criticise  and  freely  and  without  restriction 
from  any  lawful  authority  discuss  any  cause  determined  by 
any  of  the  courts  of  this  state  after  the  final  disposition  of 
such  case;  or  that  any  restriction  of  fair  and  impartial  re- 
porting of  cases  pending  in  courts,  unless  forbidden  by  rule, 
is  now  imposed  by  our  laws.  The  officers  who  compose  the 
courts  are  selected  by  the  people  of  the  state  for  the  dis- 
charge of  their  duties.  The  freest  discussion  of  individual 
merits,  capacity  and  character  is  necessary  for  an  intelligent 
exercise  of  suffrage  in  the  election  of  judges  as  of  all  other 
officers  of  the  state.  An  action  has  been  deemed  pending 
in  this  court  until  the  remittitur  issued,  but  counsel  have 
argred  that  although  the  statute  does  not  determine  when 
jurisdiction  ends  in  this  court,  yet  the  court  having  been 
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authorized  by  statute  to  frame  rules  has  by  its  rules  de- 
termined the  question  of  the  conclusion  of  the  case,  and 
refers  to  Bide  xiii; 

"  1.  Every  petition  for  rehearing  must  be  filed  within 
thirty  days  after  the  opinion  shall  have  been  rendered,  and 
no  more  than  one  petition  for  a  rehearing  of  the  same  ques- 
tion shall  be  filled;  Provided,  That  the  court  may,  in  its 
discretion,  allow  any  petition  to  be  amended.  The  filing  of 
a  petition  for  rehearing  shall  suspend  the  decision  of  the 
court  until  a  ruling  thereon/' 

Elliott  on  Appellate  Procedure  says,  §  558:  "A  second 
petition  from  the  same  party  will  not  be  considered.*' 
And  that  has  been  the  practice  in  this  court  The  first 
opinion  in  the  cause  was  followed  by  a  petition  for  rehear- 
ing on  the  part  of  the  appellant.  Leave  to  print  and  fiile 
additional  briefs  was  granted  by  the  court  and  the  case  as- 
signed regularly  and  reargued  orally  in  the  court,  and  the 
opinion  of  the  majority  of  the  court  then  filed,  reversing 
the  judgment  of  the  superior  court  A  petition  was  then 
filed  by  counsel  for  respondent  praying  for  an  important 
modification  of  the  opinion  filed,  and  subsequently  an  opin- 
ion filed  denying  such  modification.  There  can  be  no  doubt 
of  the  jurisdiction  of  this  court  over  the  cause  and  the  pow- 
er to  make  any  modification  of  its  opinion,  until  the  final 
judgment  was  rendered  and  until  the  remittitur  issued. 
Under  the  law,  the  courts  in  this  state  are  always  in  session, 
in  l^al  contemplation. 

"  An  action  is  *  pending '  .  .  .  until  the  judgment 
is  fully  certified."  Anderson's  J^w  Dictionary,  Verb* 
Pend. 

See  Uhhafer  n.  Stewart,  71  Pa.  St  170;  Holland  v. 
Fox,  3  EL  &  Bl.  (Q.  B.)  977;  Wegman  v,  Childs,  41  K 
Y.  159;  Hayne,  New  Trial,  §§292,  298.  From  an 
inspection  of  the  article  set  out  in  the  information   it 
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can  readily  be  perceived  that,  thrust  into  the  court  be- 
fore its  final  deliberation  and  final  expression  in  the  cause  of 
Bardsley  v.  Stemherg^  it  comes  within  all  the  authorities  as 
tending  to  embarrass  and  disturb  the  conclusion  of  the  tri- 
bunal in  the  determination  of  the  cause  pending  before  it. 
In  determining  the  punishment  that  the  judgment  of  the 
court  will  affix  to  the  contempt  in  this  case  the  court  has 
taken  into  consideration  that  this  is  the  first  offence  formal- 
ly brought  to  its  attention  in  the  history  of  the  state^  and 
the  maximum  penalty  affixed  by  the  statute  is  reduced  for 
that  re<3Son. 


[No.  2729.    Decided  April  21, 1898.] 

J.  A.  HosHOR,  Appellant,  v.  Fannib  B.  Kautz  et  at. , 

Respondents. 

GONTBACTS  —  ILLEQAUTY  OF  CONSIDERATION — BURDEN  OF  PROOF. 

In  an  action  upon  a  written  contract  based  upon  a  valid  con- 
sideration, to  which  there  was  interposed  an  affirmative  defense 
that  the  contract  was  based  upon  an  illegal  consideration,  the 
burden  of  proof  is  on  defendants,  and  judgment  in  their  favor 
is  unwarranted  when  there  is  no  other  proof  of  the  illegaUty  of 
the  consideration  than  such  as  is  contained  in  plaintiff's  orii^inal 
answers  to  interrogatories,  and  these  answers  at  the  time  of  trial 
bad  been  explained  and  amended  by  the  substitution  of  new  an- 
swers showing  the  consideration  to  be  the  same  as  recited  In 
the  contract 

Appeal  from  Superior  Court,  King  County. — ^Hon.  E, 
D.  Benson,  Judge.    Reversed. 

J.  T.  Ronald,  John  E.  Humphries,  W.  E.  Humphret/y 
and  E.  P.  Edsen,  for  appellant 

Josiah  Collins,  and  Hastings  &  Stedman,  for  respond- 
ents. 
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The  opinioii  of  the  court  was  delivered  by 

Reavis,  J. — Action  upon  a  written  contract  between  ap- 
pellant and  A.  Y.  Kautz,  deceased,  which  was  in  substance 
that  deceased  agreed  to  pay  $360  per  year  for  four  years  in 
<K>nsideration  of  appellant's  attending  Stanford  University 
in  California  as  a  student  therein.  Appellant  alleges  that 
he  performed  the  terms  of  the  contract  and  attended  the 
university  for  four  years.  Deceased,  during  his  lifetime, 
<3ontinued  to  pay  the  sum  annually  which  he  had  agreed. 
After  his  death  the  respondents  refused  to  make  further 
payments.  Bespondents  filed  an  answer  denying  the  per- 
formance of  the  contract  by  appellant  and  denying  that 
there  was  any  consideration  for  the  contract,  but  alleging 
that,  if  there  was  any  consideration,  it  was  illegal  and  void. 
The  cause  went  to  trial  before  a  jury  in  the  superior  court, 
and,  before  the  introduction  of  testimony,  counsel  for  re- 
spondents admitted  the  performance  of  the  contract,  t.  e., 
that  appellant  attended  Stanford  University  as  a  student 
according  to  the  terms  of  the  contract,  and  tendered  no 
proof  of  the  illegality  of  the  consideration,  whereupon  the 
superior  court  withdrew  the  cause  from  the  jury  and  direct- 
ed judgment  to  be  entered  in  favor  of  appellant.  Respond- 
ents had  filed  certain  interrogatories  eallingforanswersfrom 
the  appellant  and  also  moved  for  a  new  trial  on  the  ground 
of  errors  in  law,  and  accident  and  surprise  occurring  at  the 
trial.  The  record  does  not  disclose  that  any  exceptions 
were  taken  by  respondents  at  the  trial,  but  an  affidavit  was 
filed  by  the  respondents,  on  the  part  of  counsel,  to  sustain 
the  ground  of  accident  and  surprise.  Possibly  this  affi- 
davit may  be  sufficient.  The  superior  court  deemed  it  suffi- 
cient to  warrant  a  new  trial,  and  we  have  concluded,  in 
view  of  the  disposition  that  will  be  made  of  the  case  here, 
not  to  disturb  the  conclusion  of  the  superior  court  upon  the 
grounds  for  granting  a  new  trial.    Upon  the  granting  of 
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the  motion  for  a  new  trial  respondents  amended  their  an- 
swer and  by  such  answer  substantially  the  facts  alleged  in 
the  complaint  were  admitted,  except  the  consideration 
stated  in  the  contract;  but  the  answer,  for  affirmative  de- 
fense, alleged  that  the  consideration  was  ill^al  and  void 
because  against  public  policy,  and  stated  the  facts  to  be  that 
appellant  entered  a  competitive  examination  appointed  by 
Mr.  Doolittie,  representative  in  congress  from  this  state, 
to  select  candidates  for  appointments  as  cadets  to 
the  military  academy  at  West  Point  and  to  the 
naval  academy  at  Annapolis;  that  as  a  result  of 
the  examination  the  committee  recommended  three 
persons  to  Mr.  Doolittie,  the  third  of  whom  was  Aus- 
tin Y.  Eautz,  a  son  of  deceased,  and  that  appellant  was  one 
of  the  candidates  at  the  examination.  The  answer  also 
states  that  after  the  examination  Mr.  Doolittie  represented 
to  deceased  that  he  desired  to  appoint  Austin  V.  Kautz  to  a 
cadetship  at  the  naval  academy,  but  ako  informed  deceased 
that  appellant  was  one  of  the  three  successful  candidates  at 
the  competitive  examination,  and  that  Mr.  Doolittie  had 
promised  to  do  something  for  appellant  to  enable  him  to 
get  an  education  and  that,  if  deceased  would  obligate  him- 
self to  furnish  funds  sufficient  to  enable  appellant  to  gain 
an  education,  he  would  appoint  the  son  of  deceased  to  the 
cadetship  at  the  naval  academy,  whereupon,  at  the  solici- 
tation of  Mr.  Doolittie  and  in  order  to  secure  his  son's  ap- 
pointment to  the  naval  academy,  deceased  entered  into  the 
contract.  The  answer  avers  that  the  actual  consideration 
was  the  obtaining  from  Mr.  Doolittie  by  deceased  the  ap- 
pointment of  his  son  Austin  to  the  naval  cadetship  and 
furnishing  appellant  a  consideration  such  as  would  be  suffi- 
cient to  induce  him  to  withdraw  claims  upon  Mr.  Doolittie 
for  the  appointment.  There  is  an  all^ation  also  that  ap- 
pellant was  above  the  legal  age  to  enter  the  naval  academy. 
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and  that  fact  was  unknown  to  deceased  and  Mr.  Doolittle, 
and  was  wrongfully  withheld  by  appellant  from  them,  so 
that  they  did  not  know  of  his  ineligibilily  to  the  appoint- 
ment The  first  answers  to  the  interrc^tories  propounded 
by  respondents  to  the  appellant  were  before  the  court  at  the 
new  trial,  and  appellant  had  ako  obtained  permission  to  file 
amended  answers  to  his  interrogatories,  which  were  before 
the  court  at  that  time.  The  amended  answers  to  the  inter- 
rogatories denied  that  there  was  any  other  consideration  for 
the  contract  than  that  expressed  therein.  The  original  an- 
swers to  the  interrogatories  had  stated  the  consideration  of 
the  contract  to  be  the  appointment  of  Austin  Y.  Kautz  by 
Mr.  Doolittle  to  the  naval  academy,  and  the  withdrawal  of 
appellant  from  the  competitiye  examination.  There,  was 
also  in  the  record,  included  in  the  affidavit  of  counsel  for 
respondents  for  new  trial,  a  letter  from  Mr.  Doolittle  in 
which  he  denied  explicitly  having  been  moved  by  such 
consideration.  The  superior  court  entered  judgment  in 
favor  of  respondents  and  dismissing  the  cause  at  appellant's 
costs,  at  the  new  trial.  There  does  not  seem  to  be  any  evi- 
dence of  the  illegal  consideration  for  the  contract  set  out 
in  the  complaint.  The  only  inference  of  such  considera- 
tion is  found  in  the  original  answers  of  appellant  to  the  in- 
terrogatories propounded  by  respondents,  but  these  answers 
are  explained  and  the  amended  answers  do  not  sustain  such 
a  theory.  If  the  letter  of  Mr.  Doolittle  was  considered,  it 
does  not  sustain  such  a  defense.  The  written  contract 
states  a  consideration  which  is  sustained  by  the  amended 
answers  of  appellant  and  by  the  letter  from  Mr.  Doolittle. 
The  burden  of  proof  of  the  defense  was  upon  respondents. 
The  contract  sets  forth  a  good  consideration.  We  do  not 
doubt  that  appellant's  attendance  as  a  student  at  Stanford 
Universily  for  four  years  was  a  good  and  sufficient  consid- 
eration to  support  the  contract^  and  upon  his  performance 
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he  could  compel  the  performance  of  the  obligation  on  the 
part  of  the  deceased  and  his  representatives.  It  may  be  ob- 
served that  the  affirmative  defense  is  such  as  does  not  appeal 
to  a  high  moral  sense  in  the  circumstances  surrounding  the 
case  here. 

The  cause  is  reversed  and  remanded  for  further  proceed- 
ings in  the  superior  court. 

SooTT,  0.  J.,  and  AimsBS,  Dunbab  and   Gordon,  JJ.^ 
concur. 


[No.  2745.    Decided  Apiil  23,  1898.] 

S.  L.  CoNKLiN,   Respondent^  v.  Alexander  Buckley 

et  ttx.f  AppeUanta. 

MOBTOAOE8  —  FOBBGLOSURB  —  B8T0PPBL  —  ABSIGNMBNT. 

Where  defendants  In  an  action  for  the  foreclosure  of  a  mort- 
gage are  given  the  privilege  of  electing  which  one  of  two  instm- 
ments  given  upon  the  same  property  to  secure  the  same  debt 
shall  be  foreclosed,  they  cannot  raise  the  defense  that  the  instru- 
ment chosen  by  them  had  been  surrendered  and  canceled. 

Where  suit  has  been  instituted  'by  an  assignee  to  foreclose  a 
mortgage  which  had  been  duly  tran8ferred  to  him,  and  the  de- 
fendant, having  been  given  an  election  between  two  instrumenta 
given  for  the  same  debt,  chooses  the  one  for  foreclosure  which 
had  not  been  assigned,  equity  would  look  to  the  substance  of 
the  matter  and  treat  the  assignment  as  covering  the  mortgage 
so  selected  by  the  defendant. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
L.  H.  Prathbr,  Judge.    Keversed. 

James  Dawson,  for  appellants. 

Jerry  E.  Bronaugh  (George  W,  Hazen,  of  counsel),  for 
respondent. 
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The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^A  complicated  state  of  aflpairs  is  presented 
by  the  record  in  this  action,  but  it  will  not  be  necessary  to 
set  forth  particularly  all  of  the  matters  discussed  in  the 
briefs,  and  the  following  is  a  sufficient  statement  to  present 
the  substance  of  the  controversy.    The  defendants  executed 
to  the  Jarvis-Conklin  Mortgage  Trust  Company  a  mortgage 
upon  certain  lands  to  secure  a  note  in  the  sum  of  $1,400, 
bearing  date  of  April  3,  1889,  providing  for  interest  at  the 
rate  of  ten  per  cent,  per  annum  from  date.    For  some  rea- 
son the  company  objected  to  the  form  of  these  instnmients, 
and  by  virtue  of  an  agreement  entered  into  between   the 
parties  they  were  surrendered  and  the  record  of  the  mort- 
gage canceled  in  consideration  of  the  execution  of  another 
set  of  instruments  for  the  same  debt,  but  in   a   different 
form;    a  note  or  bond  in  the  sum  of  $1,660  was  executed, 
bearing  date  as  of  the  first  day  of  January  ,1889,  and  provid- 
ing for  interest  at  the  rate  of  six  per  cent,  per  annum,  paya- 
ble semi-annually  from  said  date  until  its   maturity   five 
years  thereafter,  according  to  ten  coupons  attached,  with  a 
provision  for  interest  at  the  rate  of  twelve  per  cent,  per  an- 
num in  case  of  non-payment,  etc.,  and  they  executed  a  real 
estate  mortgage  upon  the  same  property  to  secure  the  pay- 
ment of  it.    The  complaint  in  this  action  sets  up  these  latter 
instruments  and  alleges  an  assignment  thereof  to  the  plain- 
tiff, and  prays  for  foreclosure.    The  answer  set  up  the  giv- 
ing of  the  note  and  mortgage  in  the  sum  of  $1,400  as  afore- 
said and  alleged  its  cancellation,  and  also  alleged  that  there 
was  no  consideration  for  the  second  set  of  instruments,  but 
it  was  shown  that  they  were  all  given  for  one  and  the  same 
debt,  and  it  appears  without  any  real  controversy  that  the 
consideration  for  the  surrender  of  the  first  instruments  was 
the  execution  of  the  second.    In  consequence  of  several  ob- 
jections being  raised  upon  the  trial  by  the  defendants  to 
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the  second  set  of  instruments,  such  proceedings  were  had 
that  the  defendants  were  allowed  to  elect  which  one  of  the 
two  mortgages  should  be  foreclosed,  and  they  elected  to 
have  the  one  foreclosed  which  was  first  executed  to  secure 
the  note  for  $1,400,  and  they  have  appealed  from  the  de- 
cree against  them.  One  of  the  contentions  is  that  it  was 
not  within  the  power  of  the  court  to  decree  a  foreclosure 
of  this  mortgage  because  it  had  been  surrendered  and  can- 
celed; in  other  words,  that  the  defendants  were  not  bound 
by  their  election  and  could  not  confer  any  power  upon 
the  court  to  foreclose  it.  A  question  was  raised  also  as  to 
the  sufficiency  of  the  proof  of  the  assignment  to  the  plain- 
tiff, but  it  was  competent  to  show  a  transfer  to  him  of  the 
note  and  mortgage  declared  upon  in  the  complaint,  and  the 
prior  note  and  mortgage  which  the  defendants  elected  to 
be  bound  by  having  been  given  for  the  same  debt  as  the 
one  alleged  in  the  complaint,  but  in  a  different  form,  equity 
would  look  to  the  substance  of  the  matter  and  regard  the 
first  instrument  as  assigned  to  the  plaintiff.  Some  other  ques- 
tions were  raised  as  to  the  validity  of  the  mortgage  first  ex- 
ecuted, relating  to  the  manner  and  sufficiency  of  its  execu- 
tion, but  it  is  unnecessary  to  set  them  forth.  Under  the  pro- 
ceedings and  proof  shown  there  was  no  merit  in  any  of  the 
defenses  alleged,  and  the  defendants  having  elected  in  the 
action  to  be  bound  by  the  first  mortgage  were  bound  by  it, 
and  no  room  is  left  to  question  the  plaintiff's  right  to  recov- 
er. The  defendants  got  all  that  they  were  entitled  to  when 
thev  were  allowed  to  elect  between  these  instruments,  but  it 
appears  that  the  court  thereafter  rendered  judgment  for  too 
large  a  sum.  Judgment  was  given  for  $1,400  with  interest 
thereon  at  ten  per  cent,  per  annum  from  April  3, 1889,  the 
time  that  note  was  executed.  It  is  shown  that  certain  pay- 
ments had  been  made  by  the  defendants,  which  had  been 
credited  upon  the  instruments  described  in  the  complaint 
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There  seems  to  be  some  controversy  as  to  the  aggregate 
amount,  viz.,  whether  it  was  $450  or  $495,  and  it  does  not 
appear  clearly  at  what  times  said  payments  were  made,  but 
we  understand  it  to  be  conceded  that  they  were  made  to 
take  up  the  six  per  cent  coupons  on  the  note  for  $1,650, 
and  that  those  were  all  paid  at  or  about  their  maturity. 
But  in  its  judgment  the  court  allowed  interest  upon  the 
^1,400  note  up  to  the  time  of  the  decree  and  only  deducted 
the  amount  of  these  payments  without  allowing  any  inter- 
est thereon,  which  would  make  a  substantial  difference  be- 
tween the  amount  so  found  and  that  justly  due.  This  is 
practically  conceded  in  respondent's  brief,  and  he  says  if 
this  court  should  find  the  decree  excessive,  he  consents  to  a 
modification.  If  there  is  proof  in  the  record  to  determine 
the  actual  amount  due  it  has  not  been  called  to  our  atten- 
tion and  we  will  not  investigate  it,  but  will  remand  the 
-cause  to  the  lower  court  with  instructions  to  set  aside  the 
decree  and  all  proceedings  thereunder,  and  render  a  new 
•one  in  favor  of  the  plaintiff  for  the  amount  due  after  credit- 
ing the  defendants  on  the  $1,400  note  with  the  amount  of 
the  payments  made  at  the  time  they  were  made,  and  proofs 
may  be  taken  to  determine  the  same,  if  necessary.  The  ap- 
pellants will  recover  costs  from  the  time  the  decree  appealed 
from  was  rendered,  and  the  costs  of  this  appeal. 
Eeversed  and  remanded  accordingly. 

Andebs,  Dunbab,  Reavis  and  Gordon,  JJ.,  concur. 
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[No.  2547.    Decided  April  26. 1808.] 

MoRAN    Bros.    Company,   Respondent,   v.   Northern 
iV  26^1  Pacific  Railroad  Company,  Appellant. 

83    6861 

APPEAL — OBJECTIONS     NOT    RAISED     BELOW — CABBIBS8    OP    GOODS  — 

TENDER  OF  CHAROEB — RBPLETIN. 

An  objection  that  the  pleadings  do  not  show  that  a  tender 
was  kept  good  cannot  be  raised  for  the  first  time  on  appeal. 

Whore  the  carrier  demands  a  sum  in  excess  of  the  sum  due 
for  freight  charges,  the  consignee  need  not  tender  any  sum  before 
bringing  suit  to  recover  the  goods. 

If  a  carrier  has  negligently  delayed  delivery  of  goods,  or  other- 
wise subjected  itself  to  liability  for  damages  in  respect  to  the 
property  carried,  equal  to  or  greater  than  the  amount  of  the 
freight,  the  consignee  may  maintain  replevin  without  a  tender, 
and  the  claim  for  freight  and  the  claim  for  damages  may  be 
adjudicated  in  the  replevin  suit. 

Appeal  from  Superior  Court,  King  County. — ^Hoiu 
Richard  Osborn,  Judge.     Affirmed. 

Crowley  £  Orosscup,  for  appellant. 
Preston,  Carr  &  Oilman,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Respondent  commenced  an  action  against 
appellant,  claiming  delivery  of  personal  property  of  the 
value  of  $200,  and  also  to  recover  the  sum  of  $150  dam- 
ages for  detention  of  the  same.  The  complaint  alleged  the 
incorporation  of  appellant  and  that  appellant  wrongfully 
and  unlawfully  detained  the  property  from  the  possession 
of  respondent,  and  that  possession  thereof  had  been  de- 
manded. A  demand  for  judgment  was  made  for  the  pos- 
session of  the  property  and  the  sum  of  $150  damages.  The 
answer  denied  that  respondent  was  entitled  to  possession  of 
the  property  or  that  appellant  wrongfully   detained    the 
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same,  and  denied  that  respondent  had  been  damaged  by  the 
detention,  and  as  afltenative  defense  the  answer  stated 
that  defendant  was  a  common  carrier  of  freight  and  pass- 
engers for  hire,  operating  a  line  of  railroad  between  St. 
Paul,  Minnesota,  and  Seattle,  Washington,  and  that  it  re- 
ceived the  personal  property  described  in  the  complaint  of 
an  eastern  connecting  carrier  in  the  state  of  Minnesota; 
that  appellant  paid  the  connecting  carrier  in  the  usual 
course  of  business  back  freight  charges  in  the  sum  of 
$57.40,  and  that  appellant's  charges  for  transporting  the 
property  from  the  Minnesota  transfer  to  Seattle,  Washing- 
ton, were  the  regular  and  reasonable  charges  therefor,  viz., 
the  sum  of  $140.70;  and  appellant  demanded  the  sum  of 
$198.10  for  so  carrying  such  personal  property,  and  claim* 
ed  a  lien  thereon  for  the  freight  chains  so  earned,  or  the 
return  of  the  property  to  its  possession.  Respondent,  reply- 
ing, admitted  the  carriage  of  its  personal  property  as  set  up 
in  the  affirmative  defense,  denied  that  the  value  of  the  trans- 
portation thereof  was  any  greater  than  $75,  and  alleged  that 
prior  to  the  commencement  of  the  action  respondent  ten- 
dered to  appellant  the  sum  of  $75.  Upon  these  issues  the 
case  was  tried  by  a  jury,  which  returned  a  verdict  that  re- 
spondent was  entitled  to  the  possession  of  the  property  de- 
scribed in  the  complaint,  and  judgment  was  entered  upon 
the  verdict. 

Two  assignments  of  error  are  made;  that  the  verdict  is 
contrary  to  law,  and  that  the  court  erred  in  entering  judg- 
ment on  the  verdict  The  record  does  not  disclose  that  ap- 
pellant urged  the  particular  errors  in  the  superior  court  re- 
lied on  here.  It  has  frequently  been  observed  in  this  court 
that  objections  not  going  to  the  jurisdiction,  in  order  to 
be  available  on  appeal  as  a  ground  for  reversal,  must  be 
presented  and  ruled  upon  by  the  trial  court.  Rawson  v, 
BUsworthy  13  Wash.  668  (48  Pac.  934);    Price  v.  Scott, 
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13  Wash.  673  (43  Pac.  634);  Jenkins  v.  Columbia  Land 
&  Imp.  Co.,  13  Wash.  502  (43  Pac,  328);  State  v.  OwenSy 
15  Wash.  468  (46  Pac.  1039);  Trust  Co.  v.  OaUiher,  12 
Wash.  507  (41  Pac.  887);  Weigh  v.  Cascade  Ins.  Co., 
12  Wash.  449  (41  Pac.  53).  That  it  was  not  stated  the 
tender  of  $75  was  kept  standing  would  have  been  good 
ground  for  demurrer,  perhaps,  but  no  objection  was  made 
to  it.  (■ 

"  Where  there  is  a  defect,  imperfection,  or  omission  in 
any  pleading,  whether  in  substance  or  form,  which  would 
have  constituted  a  fatal  objection  on  demurrer,  yet  if  the 
issue  joined  is  such  as  necessarily  required  on  trial,  proof 
of  the  fact  so  defectively  or  imperfectly  stated  or  omitted, 
and  without  which  it  is  not  to  be  presumed  that  either  the 
judge  would  have  directed  the  jury  to  give,  or  the  jury 
would  have  rendered,  the  verdict  found,  such  defect,  imper- 
fection, or  omission  is  cured  by  the  verdict."  28  Am.  & 
Eng.  Enc.  Law,  417. 

Where  the  sufficiency  of  a  pleading  is  not  questioned  un- 
til after  the  verdict  the  same  degree  of  strictness  will  not 
be  applied  as  when  questioned  by  demurrer,  and  a  pleading 
will  be  good  after  verdict  if  it  contains  allegations  from 
which  every  fact  necessary  to  maintain  the  action  or  es- 
tablish the  defense  may  be  fairly  inferred.  Though  ma- 
terial facts  are  entirely  omitted,  yet  if  they  are  necessarily 
concomitants  of  the  material  facts  alleged,  so  that  in  their 
findings  the  jury  must  have  found  the  facts  omitted,  the  de- 
fect IB  cured  by  verdict. 

Where  the  carrier  demands  a  sum  in  excess  of  the  sum 
due  for  freight  charges,  the  consignee  need  not  tender  any 
sum  before  bringing  suit.  Adams  v.  Clark,  9  Cush.  215 
(57  Am.  Dec.  41);  I  sham  v.  Oreenham,  1  Handy,  867; 
8  Am.  &  Eng.  Enc.  Law,  978. 

If  the  carrier  has  negligently  delayed  delivery  of  goods 
or  otherwise  subjected  itself  to  liability  for  damages  in 
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respect  to  the  property  carried  equal  to  or  greater  than  the 
amount  of  the  freight,  the  consignee  may  obtain  replevin 
without  a  tender,  and  the  claim  for  freight  and  the  claim 
for  damages  may  be  adjudicated  in  the  replevin  suit.  Cob- 
bey,  Eeplevin,  §  615;    8  Am.  &  Eng.  Enc.  Law,  977. 

The  objections  to  the  pleading  should  have  been  ruled 
upon  by  the  superior  court.    The  judgment  is  affirmed. 

Scott,  C.  J.,  and  Dunbab  and  Aimsss,  JJ.,  concur. 

Gordon,  J. — ^I  concur  in  the  result.  Upon  the  pleadings 
in  this  case,  I  think  the  defendant  would  have  been  enti- 
tled to  judgment.  The  reply  admits  that  the  sum  of  $75 
was  lawfully  due  defendant  for  freight  charges  upon  the 
property  replevied,  and,  until  this  was  paid  or  legal  tender 
was  made,  defendant  was  entitled  to  retain  possession.  But 
defendant  did  not  see  fit  to  avail  itself  of  this  defect  in  the 
pleadings,  and  the  record  contains  no  bill  of  exceptions, 
statement  of  facts,  or  motion  for  a  new  trial.  Not  a  ruling 
of  the  trial  court  is  assigned  as  error,  nor  does  it  appear 
that  any  objection  to  the  pleadings  or  to  the  evidence  was 
made  at  the  trial.  Under  these  circumstances,  we  are  bound 
to  presume,  in  support  of  the  judgment  of  the  superior 
court,  that  evidence  without  which  it  could  not  legally  have 
been  rendered  was  duly  given  at  the  trial.  Error  must  be 
aflSrmatively  shown,  and  defects  or  irregularities  not  af- 
fecting the  jurisdiction  cannot  be  raised  for  the  first  time 
in  the  appellate  court. 
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LNo.  2908.    Decided  April  27,  1898.] 

The  State  op  Washington,  Reapondentt  v.  Johnny 
Tommy,  an  Indian,  and  Charley  Moses,  an  Indian, 
Appellants, 

MUBDBB 8UFFI0USNCY  OF  INFOBMATION  —  OATH     TO  JURY  —  IH8TRU0- 

TIONB  —  8BPABATI0N  OF  JUBY  — RBCOBD  —  APPEAL. 

An  information  charging  murder  sufficiently  describes  the 
crime,  when  it  alleges  that  defendant  ''did  purposely  and  of  de- 
liberate and  premeditated  malice,  kill  one  Kelly  Annan,  as  fol- 
lows'* (describing  the  manner  of  killing),  although  the  informa- 
tion does  not  allege  that  the  particular  acts  or  instrumentalities 
of  the  killing  were  done  unlawfully,  with  deliberate  and  premed- 
itated malice. 

An  oath  obligating  the  Jury  to  try  a  criminal  case  before 
them  ^'according  to  the  law  and  the  evidence  as  given  on  the 
trial,*'  is  not  prejudicial  error,  even  if  they  are  erroneously  in- 
structed as  to  the  law  upon  a  matter  which  is  necessarily  harm- 
less to  defendant. 

The  action  of  the  trial  court  in  overruling  an  application  for 
continuance  will  not  be  considered  on  appeal,  in  the  absence  of 
a  statement  of  facts. 

AHeged  errors  in  instructions  as  to  evidence  will  not  be  con- 
sidered on  appeal,  in  the  absence  of  a  statement  of  facts. 

In  a  prosecution  of  two  defendants  Jointly,  the  failure  of  the 
court  to  instruct  that  a  confession  of  one  cannot  be  considered 
against  his  co-defendant,  is  not  error,  when  the  state  expressly 
disavowed  in  open  court  any  application  of  the  confession  as 
against  the  one  not  Joining  in  it  and  when  there  were  instruc- 
tions as  to  what  must  be  found  against  each  defendant  to  war- 
rant a  verdict  against  him. 

The  Jury  in  a  criminal  case  may,  at  any  time  before  the  sub- 
mission of  the  cause  to  them,  be  allowed  to  separate,  under  the 
authority  of  Code  Proc.,  §  359  (Bal.  Code,  §  4999.) 

Appeal  from  Superior  Court,  Skagit  County. — ^Hoiu 
J.  P.  HoxjBEB,  Judge.     Affirmed. 
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Sinclair  &  Smithy  and  Chambers  &  Smithy  for  appel- 
lants. 

/.  E.  Schraugery  Prosecuting  Attorney  (E.  P.  Barker, 

of  counsel),  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — ^The  appellants  were  tried  for  the  crime  of 
murder  in  the  first  degree.    The  information  was  as  follows : 

"  Comes  now  I.  E.  Shrauger,  prosecuting  attorney  for 
Skagit  county,  state  of  Washington,  and  informs  this  court 
by  this  information,  that  the  above  named  Johnny  Tommy 
(an  Indian)  and  Charley  Moses  (an  Indian),  then  and  there 
being,  did  on  or  about  the  5th  day  of  May,  1897,  within  one 
year  last  past,  in  the  county  of  Skagit,  state  of  Washing- 
ton, purposely  and  of  deliberate  and  premeditated  malice, 
kill  one  Kelly  Annan  (an  Indian),  as  follows,  to-wit:  The 
said  Johnny  Tommy  (an  Indian)  and  Charley  Moses  (an 
Indian)  did  then  and  there  being  knock  the  said  Kelly  An- 
nan (an  Indian)  down  with  an  axe,  then  and  there  being, 
did  cut  his  throat  with  a  pocket  knife,  and  then  and  there 
being  did  tie  a  weight,  viz.,  a  sack  of  sand,  to  the  body  of 
the  said  Kelly  Annan  (an  Indian)  and  throw  the  said  Kelly 
Annan  (an  Indian)  into  the  Skagit  river,  from  which  said 
wounds  and  acts  the  said  Kelly  Annan  (an  Indian)  died,  in 
said  Skagit  county,  state  of  Washington;  contrary  to  the 
statutes,"  etc. 

Upon  the  trial  of  the  cause  the  appellants  were  found 
guilty  of  manslaughter  and  sentenced  to  a  term  in  the 
penitentiary.  A  demurrer  was  duly  interposed  to  the 
information  on  the  grounds,  first,  that  the  same  does 
not  substantially  conform  to  the  requirements  of  the  law;  ^ 
second,  that  more  than  one  crime  is  charged  therein;  third, 
that  the  facts  charged  therein  do  not  constitute  a  crime;  and 
fourth,  that  the  same  contains  matters  which,  if  true,  con- 
stitute a  defense  and  a  legal  bar  to  this  action.  The  ap- 
pellant^ however,  assigns  for  his  first  error  the  fact  that  the 
court  overruled  the  demurrer  to  the  information  because 
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the  same  does  not  state  facte  sufficient  to  constitute  a  crime. 
The  substance  of  the  argument  is  that  the  indictment,  while 
it  alleges  that  the  defendants  purposely  and  of  deliberate 
and  premeditated  malice  killed  Kelly  Annan,  does  not  al- 
lege that  the  particular  acts  or  instrumentalities  of  the 
killing  were  done  with  malice  deliberate  and  premeditated 
or  that  they  were  unlawfully  done.  We  do  not  think  this 
contention  can  be  sustained.  If  the  killing  was  done  with 
malice  it  must  necessarily  follow  that  the  particular  acts 
which  constituted  the  murder  must  have  been  done  with 
malice.  No  good  purpose  can  be  subserved  by  holding  to 
these  technical  requirements  of  the  common  law.  This 
court  has  held  time  and  again  that  these  requirements  have 
been  displaced  by  the  liberality  and  common  sense  provi- 
sions of  our  statutes.  It  is  tfue  that  the  statute  requires 
particularity  in  the  crime  charged,  but  this  indictment 
would  not  have  furnished  the  defendants  with  any  more 
particular  notice  of  the  real  crime  that  was  charged  had 
it  been  burdened  with  the  repetition  of  language  which  the 
appellants  claim  should  have  been  employed.  Our  statute 
provides  that  the  indictment  or  information  is  sufficient  if 
it  can  be  understood  therefrom  tiiat  the  act  or  omission 
charged  as  the  crime  is  clearly  and  distinctly  set  forth  in 
ordinary  and  concise  language,  without  repetition,  and  in 
such  manner  as  to  enable  a  person  of  common  understaxid- 
ing  to  know  what  is  intended.  Tested  by  the  requirements 
of  the  statute,  this  information  is  sufficient  to  convey  to 
the  defendant  notice  of  the  exact  crime  with  which  he  is 
charged,  for  no  one  would  have  the  hardihood  to  say  that  a 
person  of  reasonable  understanding  would  not  know  what 
was  intended  by  this  information.  The  case  of  State  r.  Dat/y 
4  Wash.  108  (29  Pac.  984),  cited  by  the  appellant,  is  not  in 
point,  for  there  the  objection  which  was  sustained  to  the 
indictment  was  that  it  did  not  allege  that  the  defendant 
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purposely  and  of  his  deliberate  and  premeditated  malice 
killed  the  deceased. 

The  next  objection  is  to  the  form  of  the  oath  adminis- 
tered to  the  jury,  which  was  as  follows : 

"  You  and  each  of  you  do  solemnly  swear  that  you  will 
well  and  truly  try  and  a  true  deliverance  make  in  the  case 
now  on  trial  before  this  court,  in  which  the  state  of  Wash- 
ington is  plaintiff  and  Charley  Moses  and  Johnny  Tommy 
are  defendants,  according  to  the  law  and  the  evidence  as 
given  you  on  the  trial;    so  help  you  God." 

We  think  there  can  be  no  objections  to  this  oath.  It  is 
contended,  however,  by  the  appellant  that  the  oath  was 
prejudicial  when  taken  in  connection  with  instruction  No. 
38,  which  was  as  follows: 

"  I  further  instruct  you  that  if  you  find  from  the  evi- 
dence in  this  case  and  beyond  a  reasonable  doubt  that  Char- 
ley Moses  made  an  admission  or  confession  of  guilt  to  any 
one,  either  by  word  or  conduct,  and  you  further  find  that 
such  confession  or  admission  was  freely  and  voluntarily 
made  and  that  there  was  no  undue  influence  brought  to 
bear  upon  him  to  induce  him  to  do  so,  then  I  instruct  you 
that  you  are  entitled  to  take  such  fact  into  consideration 
and  give  to  it  such  weight  as  you  think  it  entitled  to  under 
the  circumstances  at  the  time;    but  if  you  believe  that  such 
admissions,  if  any,  were  made  under  threats,  duress  or  un- 
due influence,  then  I  instruct  you  that  if  you  so  find,  it 
Tvould  be  your  duty  to  wholly  disregard  such  testimony  and 
not  allow  it  to  have  any  influence  upon  your  deliberations 
in  this  case." 

Without  passing  upon  the  legality  of  these  instructions, 
it  is  sufScient  to  say  that  the  testimony  introduced  in  rela- 
tion to  this  confession  was  admitted  without  objection,  save 
that  it  should  not  apply  to  the  other  defendant,  and  the 
hrief  portion  of  the  statement  which  was  sent  up,  and 
u^hich  includes  the  testimony  in  regard  to  the  confession, 

X8— 10  WASH. 
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shows  that  there  was  no  testimony  whatever  in  relation  to 
confession  under  compulsion  or  fear,  and  the  error,  if  any 
was  committed,  must  necessarily  have  been  harmless  to  the 
defendants;  if  either  side  was  prejudiced  by  the  instruction 
it  was  the  state. 

The  third  assignment  is  to  the  effect  that  the  court  erred 
in  overruling  defendants'  motion  for  a  continuance.  An 
affidavit  of  continuance,  which  it  is  not  necessary  to  set  forth 
here,  was  filed  and  overruled.  In  the  absence  of  a  state- 
ment of  facts  we  are  unable  to  say  that  the  court  abused  its 
discretion  in  overruling  this  affidavit  It  was  objected  that 
the  court  erred  in  instructing  the  jury  that  "  any  evidence 
with  reference  to  any  settlement  of  the  alleged  killing  ac- 
cording to  the  Indian  customs  is  no  defense  to  this  action. 
Such  evidence,  if  any  you  find,  was  admitted  in  this  case 
for  another  purpose."  In  the  absence  of  a  statement  of 
facts  there  is  no  way  in  which  this  court  can  determine 
whether  or  not  such  instruction  was  erroneous. 

It  is  also  contended  that  the  court  erred  in  instructing 
the  jury  in  relation  to  the  confession  which  we  have  just 
noticed,  without  proceeding  further  and  instructing  the 
jury  that  the  alleged  confession  of  Charley  Moses  could  not 
be  considered  by  them  as  against  Johnny  Tommy,  and  es- 
pecially as  the  state  disavowed  any  application  of  the  con- 
fession to  him.  For  the  very  reason,  it  seems  to  us,  that 
the  state  did  disavow  such  application  it  was  not  necessary 
for  the  court  to  instruct  the  jury  that  Johnny  Tonamy  would 
not  be  held  responsible  for  any  confessions  made  by  Char- 
ley Moses.  The  court  was  explicit  in  its  instructions  both 
as  to  what  must  be  found  against  Johnny  Tommy  and  Char- 
ley Moses,  before  either  of  them  could  be  found  guilty, 
and  we  are  satisfied  from  the  record  that  there  was  no  mis- 
understanding in  the  minds  of  the  jury  on  this  proposition. 

Another  assignment  of  error  is  the  action  of  the  court  in 
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allomng  the  jtuy  to  separate  without  the  consent  of  the  ap- 
pellants, and  many  cases  are  cited  from  this  court  to  sus- 
tain the  objection,  but  we  do  not  think  any  of  them  are  in 
point.  The  statute,  §  359,  of  2  Hill's  Code  (Bal.  Code, 
§  4999),  provides  especially  that  the  jury  may  separate  at 
any  time  before  the  submission  of  ihe  cau^  to  them  under 
proper  admonition  of  the  court  In  this  case  the  cause  had 
not  been  submitted  to  the  jury;  in  fact,  the  separation 
was  immediately  upon  the  swearing  in  of  the  jury,  and  we 
think  the  record  fairly  shows  that  it  was  made  by  consent 
of  the  defendants^  attorneys.  We  think  there  is  nothing 
in  the  contention  that  there  was  not  sufiScient  in  the  in- 
formation to  charge  the  defendants  with  manslaughter, 
and  that  the  instruction  of  the  court  in  regard  to  that  was 
erroneous.  As  we  have  before  indicated,  malice  was 
charged  in  the  information.  The  killing  having  been 
shown,  the  law  presumes  malice.  This  question  was  dis- 
cussed at  considerable  length  in  State  v.  Payne,  10  Wash. 
658  (39  Pac.  167),  and  we  are  satisfied  with  the  conclusions 
reached  in  that  case. 

The  examination  of  the  entire  record  convinces  us  that 
no  prejudicial  error  was  committed,  and  the  judgment  will 
therefore  be  affirmed. 

Scott,  C.  J.,  and  Andebs,  Gordon  and  Keavts,  JJ., 
concur. 
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W.  M.    Snydkb,  Appellant,   v.  Robert   Parker,  Re- 

spondent. 

APPBAL  —  SUFPICIBMCT  OF  BYIDBMCS  —  BQUITABLB  XOBTOAGB  —  BJECT- 

MBNT. 

Tho  yerdict  of  a  jury  finding  that  a  deed  absolute  in  form  is 
in  fact  a  mortgage  will  not  be  disturbed,  when  there  is  substantial 
testimony  upon  which  to  base  the  verdict 

A  deed  absolute  in  form,  but  intended  as  a  mortgage  to  secure 
a  debt,  passes  no  title  to  the  grantee,  and  hence  does  not  afford 
such  title  as  to  uphold  an  action  of  ejectment. 

Appeal  from  Superior  Court,  Snohomish  County. — ^Hon. 
Fbaitk  T.  Reid,  Judge.    Affirmed. 

Coleman  &  Harty  for  appellant 
George  E.  Banhs,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Action  to  recover  possession  of  land.  Ap- 
pellant claimed  title  under  a  warranty  deed  executed  Octo- 
ber 1,  1895.  The  deed  was  absolute  in  form.  The  com- 
plaint alleged  that  on  the  first  of  October,  1895,  appellant 
leased  the  premises  to  respondent  for  a  term  of  one  year 
and  that  the  term  had  expired  and  respondent  refused  to 
surrender  possession.  Respondent  answered,  denying  ap- 
pellant's title  and  setting  up  that  the  deed,  though  abso- 
lute in  form,  was  in  fact  a  mortgage  to  secure  the  payment 
of  a  debt.  The  action  was  tried  with  a  jury  and  a  verdict 
was  returned  in  favor  of  respondent  A  motion  was  made 
for  a  new  trial  and  denied,  and  judgment  entered  upon  the 
verdict,  from  which  appeal  is  taken.  The  principal  error 
assigned  is  denying  appellant's  motion  for  judgment  on  the 
evidence.    We  have  examined  the  evidence  brought  up  in 
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the  record  and  cannot  conclude  there  is  not  sufficient  to 
justify  the  verdict  of  the  jury.  Respondent  was  in  poBses- 
sion  of  the  premises  at  the  time  of  the  execution  of  the 
instrument  There  seems  to  have  been  no  stipulation  rela- 
tive to  possession  between  the  parties  at  the  time  of  its  exe^ 
cution.  It  was  not  to  be  recorded  for  six  months  after  its 
execution  for  the  reason  that  respondent  noight  have  an  op- 
portunity to  n^otiate  a  loan  or  execute  a  mortgage  upon 
the  premises  to  pay  the  debt  for  which  the  deed  was  exe- 
cuted. Respondent  testified  that  the  deed  was  executed  to 
secure  a  debt;  appellant  on  the  contrary  that  it  was  exe^ 
ciited  in  payment  of  the  debt  There  was  a  written  memor- 
andum^ unsigned,  but  upon  the  envelope  enclosing  the  deed, 
v^hich  was  delivered  to  the  appellant  at  the  time  of  its  execu- 
tion, which  recited  that  the  deed  was  to  be  delivered  to  re- 
spondent by  appellant  upon  the  payment  by  respondent  to 
the  First  National  Bank  of  Snohomish  of  the  sum  of 
$1,018.80,  with  interest  thereon  at  one  per  cent  per  month 
from  March  27,  1894,  and  the  further  sum  of  $100  attor- 
neys' fees  in  a  suit  of  respondent  against  one  Stevens  with- 
in one  year  from  the  same  date,  and  also  that  the  deed  was 
not  to  be  recorded  within  six  months  of  the  date,  unless  re- 
spond^it  died.  The  bank  mentioned  also  held  a  mortgage 
executed  by  Stevens  to  respondent  as  collateral  security  for 
the  same  debt.  Under  the  terms  of  the  memorandum  this 
mortgage  was  to  be  reassigned  by  the  bank  to  respondent 
upon  payment  of  the  sum  mentioned.  The  debt  was  evi- 
denced by  a  promissory  note  which  was  not  canceled.  We 
are  not  satisfied  that  there  is  any  error  in  the  instructions  of 
the  superior  couirt  to  the  juiy,  and  there  was  substantial 
testimony  upon  which  the  jury  found  that  the  instrument, 
although  absolute  in  form,  was  in  fact  a  mortgage. 

The  only  remaining  question  is  the  legal  effect  of  such 
an  instrument    Appellant  has  cited  some  early  California 
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cases,  particularly  that  of  Hughes  v,  Davis,  40  Cal.  117, 
to  maintain  the  proposition  that  a  mortgage  in  the  form 
of  an  absolute  deed  conveys  the  legal  title  to  the  grantee. 
But  the  later  cases  from  California  do  not  sustain  such  doe- 
trine.  In  Healy  v.  O'Brien^  66  Cal.  517  (6  Pac.  886), 
the  court  says,  when  the  deed  sued  on  in  ejectment  is  shown 
to  be  a  mortgage,  if  answer  seeks  to  redeem,  judgment 
should  provide  for  foreclosure  and  sale.  In  Smith  v. 
Smith,  80  Cal.  323  (21  Pac.  4),  the  court  said: 

"  It  is  the  settled  rule  in  California  that  if  a  deed  absolute 
in  form  was  made  merely  to  secure  the  payment  of  money 
to  the  grantee,  it  is  a  mortgage,  and  does  not  pass  the  title. 
Such  a  deed  gives  a  mere  lien  upon  the  property  just  as  if 
the  parties  had  put  their  agreement  in  the  form  of  a  mort- 
gage, and  consequently  does  not  give  the  right  of  poBsea- 
sion  to  the  grantee." 

The  same  views  are  expressed  in  Murdoch  v.  ClarkSj  90 
Cal.  427  (27  Pac.  275).  1  Jones  on  Mortgages,  §  20,  cites 
authorities  and  comes  to  the  conclusion  that 

'^  Even  an  absolute  deed  without  any  defeasance,  if  in 
fact  made  to  secure  a  debt,  so  that  in  equity  it  is  a  mort- 
gage, passes  no  title  to  the  grantee." 

See,  also,  §§  669  and  717.  The  statute  of  this  state,  3 
Hill's  Code,  §  539  (Bal.  Code,  §  5516)  declares: 

'*  A  mortgage  of  real  properly  shall  not  be  deemed  a  con- 
veyance so  as  to  enable  the  owner  of  the  mortgage  to  re- 
cover possession  of  the  real  property,  without  a  foreclosure 
and  sale  according  to  law." 

It  is  an  elementary  principle  that  in  ejectment  the  plain- 
tiff must  recover  on  the  strength  of  his  own  title.  The  in- 
strument in  suit  having  been  found  a  mortgage,  appellant 
should  not  recover  possession  under  its  terms. 

The  judgment  of  the  superior  court  is  afltoned. 

Scott,  C.  J.,  and  Anders,  Dtjwbab  and  Gobdon,  J  J., 
concur. 
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(Na  2777.    Decided  AdHI  28, 1808.  i 

Thomas  A.  Casey  et  al.,  Appellants j  v.  William  Mali- 

DORE^  Respondent. 

NEW  TBIAL  —  IICPOBITIOK  OF  TBBMB — WAIVER  OF   C08TB. 

Where  a  new  trial  is  granted  plaintiff,  hecause  of  error  of  the 
court  in  ruling  that  his  complaint  does  not  state  a  cause  of  action, 
the  plaintiff  Is  entitled  to  the  new  trial  unconditionally,  and  it 
is  error  to  impose  terms  that  his  motion  will  be  granted  on  con- 
dition cf  his  filing  a  waiver  of  costs  to  date. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson,  Judge.    Reversed. 

6.  Zf.  McKaj/y  for  appellants. 
Byers  &  Byers,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  is  substantially  an  appeal  from  an 
order  denying  a  motion  for  a  new  trial.  When  the  cause 
came  on  for  trial  the  defendant  objected  to  the  introduc- 
tion of  any  evidence  on  the  ground  that  the  complaint  did 
not  state  a  cause  of  action,  and  this  motion  was  sustained. 
Thereafter  the  plaintiffs  moved  for  a  new  trial,  and  the 
motion  was  granted  on  condition  that  the  plaintiffs  should 
withinj  ten  days  file  a  waiver  of  costs  to  date.  This  order 
was  made  on  the  28th  day  of  May.  On  June  8th  follow- 
ing the  court  rendered  a  judgment  for  the  defendant,  recit- 
ing therein  the  previous  orders  and  that  the  terms  of  the 
order  providing  for  a  new  trial  had  not  been  complied 
with,  and  that  the  motion  was  therefore  denied.  There- 
after  the  plaintiffs  moved  to  vacate  this  judgment,  setting 
up  the  foregoing  proceedings  and  making  a  showing  that 
they  had  attempted  to  comply  with  the  order  providing 
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for  a  new  trial  in  substance  as  follows^  viz.,  that  the  ofBce 
of  the  plaintiffs'  attorney  was  in  Tacoma;  that  on  the  29th 
or  30th  day  of  May,  said  attorney  received  notice  of  the 
conditional  order  for  a  new  trial,  the  matter  having  for 
some  days  prior  to  May  28th  been  held  by  the  court  under 
advisement;  that  some  further  correspondence  was  neces- 
sary; that  the  plaintiffs  resided  at  Buckley  and  it  was  also 
necessary  to  communicate  with  them;  that  on  the  morn- 
ing of  the  7th  of  June  said  attorney  duly  mailed,  etc.,  a 
letter  addressed  to  the  judge  who  had  acted  in  said  matter 
containing  a  waiver  of  the  said  costs,  and  that  it  should 
have  been  delivered  to  him  either  that  day  or  the  next 
morning,  and  that  it  was  delivered  to  him  before  the  judg- 
ment was  entered  on  said  day.  The  motion  to  vacate  was 
denied  and  the  plaintiffs  took  this  appeal. 

A  compliance  with  the  order  for  a  new  trial  would  have 
required  a  filing  of  the  waiver  of  costs  with  the  clerk  of  the 
court  on  or  before  June  7th.  It  was  not  a  correct  practice 
to  send  it  to  the  judge  at  all.  But,  overlooking  this,  there 
was  no  proof  that  it  had  been  received  by  the  judge  before 
June  8th,  and  the  time  expired  on  the  7th.  Nor  was  there 
a  sufficient  showing  of  diligence  to  warrant  our  holding 
that  there  was  an  abuse  of  discretion  upon  the  part  of  the 
court,  if  that  question  could  be  considered  under  the  cir- 
cumstances, and  the  action  of  the  court  in  denying  the  mo- 
tion for  a  new  trial  and  in  refusing  to  vacate  the  judgment 
would  have  to  be  sustained,  if  considered  with  reference  to 
the  showing  as  to  a  compliance  with  the  order.  But  it  is 
contended  that  the  court  had  no  right  to  impose  terms  at 
all  as  a  condition  of  granting  the  motion  for  a  new  trial. 
The  motion  was  founded  upon  subd.  8  of  §  400,  2  Hill's 
Code  (Bal.  Code,  §  5071),  viz.,  an  error  in  the  ruling  of 
the  court  that  the  complaint  did  not  state  a  cause  of  ac- 
tion.   And,  if  the  ruling  was  erroneous,  a  new  trial  should 
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have  been  granted  nnconditionally.  The  action  was  in  re- 
plevin and  was  brought  to  recover  "  one  hundred  cords  of 
shingle  bolts  and  all  cedar  timber"  situated  on  certain  real 
estate  described  in  the  complaint.  One  of  the  objections 
raised  was  that  the  complaint  failed  to  allege  the  partner- 
ship of  the  plaintiffs,  but  it  was  allowed  to  be  amended  in 
this  respect.  The  second  was  that  the  action  was  brought 
to  recover  standing  timber,  and  that  this  could  not  be  re- 
plevied; and  the  third  was  that  it  did  not  appear  that  the 
property  was  situated  in  King  county.  Whatever  the  con- 
struction of  the  complaint  should  be  as  to  the  cedar  timber, 
whether  cut  or  standing,  clearly  the  shingle  bolts  were  per- 
sonal property,  and  the  complaint  as  to  them  stated  a  cause 
of  action;  the  particular  land  upon  which  they  were  situ- 
ated was  described,  with  the  allegation  also  that  it  was  in 
King  county,  where  the  action  was  brought.  It  was  error 
to  sustain  the  objection  to  the  introduction  of  any  evidence. 
The  subsequent  action  of  the  court  in  refusing  to  set  aside 
the  verdict  and  in  rendering  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial  without  terms. 

Anders,  Duwbab,  Goedon  and  Rbavis,  JJ.,  concur. 


INo.  2634.  Decided  May  2,  1898.] 

Prussian  National  Insurancb  Company,  op  Stet- 
tin, Germany,  Respondent,  v.  Northwest  Fire  and 
Marine  Insurance  Company  of  Portland,  Ore- 
gon, Appellant. 

APPKALABLK  OBDBR  —  GABKIBHMBNT — MOTION  TO  QUASH. 

An  order  overruUng  a  motion  to  quash  a  service  of  summons 
IS  not  such  a  final  order  as  determines  the  action,  and  henco 
is  not  appealable. 
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Where  an  action  is  brought  in  this  state  against  an  insolvent 
foreign  corporation,  for  which  a  receiver  has  been  appointed  in 
a  foreign  jurisdiction,  to  whom  all  its  assets  have  been  assigned, 
and  a  writ  of  garnishment  has  been  issued  against  a  resident 
debtor  of  the  corporation  to  recover  upon  a  note  and  mortgage, 
such  corporation  cannot  by  special  appearance  move  to  quash 
the  writ  of  garnishment,  as  whatever  interest  it  has  in  the  mort- 
gage debt  may  be  asserted  in  conjunction  with  the  defense  to 
the  garnishment  set  up  by  the  payors  of  the  note. 

Appeal  from  Superior  Court,  Thurston  County. — ^Hon. 
Charles  H.  Ates,  Judge.     Affirmed. 

Haight  &  OwingSj  for  appellant 
Murray  &  Chruftian^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Keavis,  J. — ^Appellant  was  a  corporation  organized  un- 
der the  laws  of  Oregon.  Its  business  was  that  of  fire  and 
marine  insurance.  In  January,  1895,  it  filed  its  petition  in 
an  Oregon  court  to  wind  up  its  affairs  and  distribute  its  as- 
sets among  its  creditors  as  an  insolvent  corporation.  A  re- 
ceivership was  prayed  for,  and  a  decree  dissolving  the  cor- 
poration and  directing  the  settlement  of  its  business  and 
the  distribution  of  its  property.  An  order  was  made  ap- 
pointing a  receiver  and  directing  the  company  to  transfer 
in  proper  form  all  its  property,  real  and  personal,  to  the 
receiver,  so  as  to  vest  the  tide  in  him.  The  transfer  was 
made  with  the  consent  of  the  company,  the  purpose  stated 
being  to  protect  all  its  creditors.  The  transfer  was  duly 
approved  by  the  court  Among  the  assets  so  assigned  was 
a  note  of  $8,000  secured  by  a  mortgage  on  real  property 
in  Seattle.  The  note,  among  other  securities,  was  held  by 
the  state  treasurer  of  Washington  for  security  of  the  policy 
holders  in  this  state,  and  to  enable  appellant  to  transact 
business  here  according  to  the  laws  of  the  state.  A  notice 
of  the  assignment  was  given  to  the  state  treasurer  on  the 
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20th  of  December  ,1895.  December  21,  1895,  an  action 
was  instituted  by  Thomas  Shaw,  on  behalf  of  himself  and 
all  others  interested,  against  appellant  and  its  receirer  and 
the  state  treasurer  of  Washington  in  the  superior  court  of 
Thurston  coimty,  for  the  purpose  of  disposing  of  the  assets 
deposited  with  the  treasurer  to  secure  policy  holders  and  as- 
certaining the  indebtedness  secured  thereby.  A  decree  was 
entered  fixing  such  liabilities  and  directing  the  transmis- 
sion of  the  note  and  mortgage  to  the  Oregon  receiver,  which 
was  done  about  December  21  or  23,  1895. 

The  plaintifP  in  this  action  is  a  corporation  organized  un- 
der the  laws  of  Germany.  It  filed  its  complaint  in  the  su- 
perior court,  alleging  that  appellant  was  indebted  to  it  on 
a  balance  due  on  re-insurance  contracts.  Summons  was 
served  upon  the  appellant  by  delivering  a  copy  to  its  attor- 
ney appointed  and  acting  for  appellant  to  accept  service  of 
process  under  the  laws  of  this  state.  Upon  affidavit  made 
in  behalf  of  plaintiff  (respondent)  a  writ  of  garnishment 
was  issued  and  served  upon  the  payors  of  the  $8,000  prom- 
issory note  above  mentioned  at  their  residences  in  Seattle. 
The  garnishees  appeared  and  answered  denying  any  indebt- 
edness to  appellant.  Respondent  controverted  the  answer 
of  the  garnishees.  Appellant  then  specially  appeared  and 
moved  to  quash  the  service  of  summons  made  by  respond- 
ent upon  the  attorney  of  appellant,  and  also  specially  ap- 
peared and  moved  to  quash  the  writ  of  garnishment  issued 
and  served  upon  the  payors  of  the  promissory  note,  and  by 
affidavits  filed  in  the  superior  court  substantially  set  out  the 
facts  hereinbefore  stated.  The  superior  court  overruled  the 
motion  to  quash  the  service  of  summons  and  also  the  mo- 
tion to  quash  the  writ  of  garnishment,  from  both  of  which 
orders  appellant  appealed.  Bespondent  moves  to  dismiss 
the  appeal  from  each  order,  on  the  ground  that  they  are  not 
appealable.    We  think  the  motion  to  dismiss  the  appeal  on 
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the  order  refusing  to  quash  the  summons  must  be  granted* 
It  is  not  such  a  final  order  as  determines  the  action. 

Upon  the  facts  stated  by  appellant  the  receiver  appointed 
for  appellant  by  the  Oregon  court  has  the  rightful  posses- 
sion of  the  $8,000  promissory  note,  the  amount  of  which 
had  been  garnished.  We  do  not  decide  here  whether  the 
special  appearance  made  by  appellant  in  the  motion  to  dis- 
charge the  writ  of  garnishment  is  an  appearance  in  the  ac- 
tion as  required  by  §  6376,  Ballinger^s  Code  (Code  Proc. 
§318).  But  appellant's  interest,  whatever  it  may  be,  in 
the  possession  and  realization  upon  the  $8,000  note  is  iden- 
tical with  the  receiver's  and  a  defense  to  the  garnishment  of 
the  payors  of  the  note  can  be  made  in  conjunction  with  the 
garnishees.  We  can  see  no  reason  for  the  special  appear- 
ance and  motion  made  by  appellant  in  the  superior  court 
The  order  of  the  superior  court  refusing  to  grant  the  motion 
to  quash  the  writ  of  garnishment  made  by  appellant  is  af- 
firmed. 

SooTT,  C.  J.,  and  Ain>EBS,  Dunbab  and  Gk)EDON,  JJ., 
concur. 


[No.  2666.    Decided  May  2«  1898.] 

w  284  Edward   F.  White    et  ux.,  Respandenia,  v.  City  op 

^  2841  Ballard,  Appellant 
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Whether  a  city  was  negligent  in  the  construction  of  a  street 
is  a  question  for  the  jury  and  their  verdict  will  not  be  disturbed, 
when  the  evidence  shows  that  the  planking  on  the  driveway  of 
the  street  narrowed  at  a  certain  point  from  sixteen  to  eight  feet 
in  width,  that  the  street  at  that  place  was  elevated  more  than 
four  feet,  without   a   guard   rail   along  the  side,  and   that  an 
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ordinarily  safe  horse,  accustomed  to  bicycles,  became  frightened 
at  a  t>icycle  while  upon  such  portion  of  the  street  and  backed 
over  Che  side  of  the  highway  into  the  depression  below,  injuring 
one  of  the  occupants  of  the  buggy  to  wliich  it  was  attached. 

Where  a  horse  is  accustomed  to  bicycles  and  ordinarily  under 
the  control  of  the  driver,  it  is  not  contributory  negligence  on 
his  part  to  neglect  to  alight  from  his  buggy  and  hold  the  horse's 
head  upon  meeting  passing  bicycles. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Obai70£  Jacobs,  Judge.    Afiirmed. 

P.  F.  DaviSy  for  appellant. 

BrinkeVy  Jones  &  EichardSy  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Plaintiffs  (respondents)  on  the  29ih  of 
March,  1896,  were  driving  along  A  street,  in  the  city  of 
Ballard,  on  their  way  from  Fremont.  Shilshole  avenue  in- 
tersects this  street  at  an  angle,  and  is  a  continuation  of  A 
street.  Where  A  street  enters  Shilshole  avenue  at  the  turn 
on  the  right  ia  a  building  which  obstructs  the  view  down 
the  avenue,  so  that  the  driver  of  a  vehicle  cannot  see  before 
entering  the  avenue  who  may  be  traveling  or  what  vehicles 
may  be  on  the  avenue.  From  the  point  of  intersection  of 
A  street  with  the  avenue  there  is  a  distance  of  fifty-six  feet 
of  street,  planked  sixteen  feet  wide,  and  this  street  sixteen 
feet  wide  then  terminates  at  a  point  where  the  planking 
narrows  to  eight  feet  in  width.  On  the  eight-foot  planking 
teams  cannot  pass  each  other.  On  the  left  the  ground  drops 
off  a  distance  of  four  feet  and  four  inches,  and  on  the  right 
it  drops  off  a  distance  of  two  feet.  One  must  pass  a  team  on 
this  sixteen-foot  roadway  elevated  above  the  ground  within 
a  distance  of  fifty-six  feet.  Plaintiffs  were  driving  in  a 
one-horse  top  buggy.  After  driving  onto  the  planking  six- 
teen feet  wide,  the  driver  observed  several  bicycles  on  the 
eight-foot  planking,  and  stopped  his  horse  for  them  to  pass. 
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As  the  last  bicycle  approached  the  horse's  head  the  horse 
became  frightened.  The  driver  called  to  him,  and  touched 
him  with  his  whip,  but  the  horse  continued  backing  about 
thirty-five  feet  diagonally  across  the  road,  getting  off  the 
planking  to  the  depression  below,  and  the  accident  ensued 
by  which  the  plaintiff  Eetta  White  was  injured.  There 
was  no  guardrail  where  the  accident  occurred.  The  position 
of  plaintiffs  is  that  the  construction  of  the  street  was  n^li- 
gent;  that  plaintiff  could  not  see  what  was  on  the  avenue 
before  entering  it;  that  there  was  not  sufficient  space  to 
turn  when  the  horse  became  frightened;  that  the  bicycles 
could  not  be  passed  on  the  eight-foot  planking;  that  it 
could  be  reasonably  foreseen  that  an  ordinary  horse  might 
back  if  frightened;  and  that  there  was  not  sufficient  guard 
or  space  to  allow  the  driver  to  regain  control  of  his  horse. 
The  evidence  shows  that  the  horse  was  accustomed  to  bicy- 
cles on  the  streets  of  Seattle,  and  was  an  ordinarily  safe 
horse.  The  question  of  negligent  construction  and  condi- 
tion of  the  street,  upon  these  facts,  was  certainly  one  for 
the  jury,  and  there  is  substantial  evidence  to  sustain  their 
deduction  of  such  negligence.  The  bicyclists  who  occasion- 
ed the  fright  of  the  horse  were  not  guilty  of  any  negli- 
gence or  wrong.  It  was,  then,  a  question  for  the  jury  to 
determine  whether  the  negligent  condition  of  the  street 
was  the  proximate  cause  of  the  injury.  We  are  satisfied  with 
the  instructions  of  the  superior  court  given  to  the  jury  up- 
on the  question  of  negligence.  It  would  be  of  but  little 
value  to  review  the  almost  infinite  number  of  cases  upon 
this  question.  Streets  must  be  so  constructed  that  the  (wr- 
dinary  horse,  with  the  ordinary  disposition,  allowing  for 
the  ordinary  incidents  of  caprice  or  fright,  can  be  driven 
with  reasonable  safety  on  them. 

Appellant  complains  that  certain  instructions  were  not 
given  upon  the  question  of  contributory  negligence  on  the 


THOMAS  V.  MoOUE,  287 


May,  1898.]  Syllabus. 


part  of  the  plaintiffs.  There  is  no  tangible  evidence  of  such 
negligence  on  the  part  of  the  driver  of  the  horse.  There 
were  several  elements  that  entered  into  the  causation  of  the 
accident.  If  the  driver  of  the  horse  had  seen  the  bicycles 
before  entering  the  avenue,  he  might  have  stopped,  but  the 
obstruction  prevented  this.  If  the  driver  had  alighted  from 
the  buggy,  and  taken  the  horse  by  the  head,  the  accident 
would  probably  not  have  occurred;  but  with  a  horse  ac- 
customed to  passing  bicycles,  and  ordinarily  under  the  con- 
trol of  the  driver,  he  would  not  be  required  to  alight  from 
his  buggy  under  the  penalty  of  contributing  to  the  accident 
unless  he  did  so.  We  do  not  think  it  can  be  said  that  the 
damages  ($2,250)  awarded  by  the  jury  were  excessive. 
There  being  no  error  in  the  instructions  of  the  court,  and 
substantial  evidence  to  support  the  verdict  of  the  jury,  we 
can  see  no  error  in  the  judgment,  and  it  is  aflBrmed. 

Anders,  Dtjnbab  and  Gobdon,  JJ.,  concur. 


[No.  2486.    Decided  May  5, 1898.] 

John  H.  Thomas,  Appellant,  v.  Henry  McCue  et  u«., 

Respondents, 

RB8CIS8TOM   OP   CONTBACT  —  LACHES. 

Where  one  party  to  a  contract  intends  to  rescind  it  on  account 
of  a  breach  of  it  by  the  other,  he  must  elect  to  do  so  speedily  on 
the  discovery  of  the  breach;  for  delay  is  evidence  of  a  waiver  of 
the  misconduct  of  the  other  party  and  is  itself  deemed  an  election 
to  treat  the  contract  as  valid  and  binding. 

Appeal  from  Superior  Court,  Whatcom  County.— Hon. 
John  R.  Winn,  Judge.    Affirmed. 

J,  W,  Rayburn  (T.  L.  Stiles,  of  counsel),  for  appellant. 
8,  M.  Bruce,  and  0.  P.  Brovm,  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

AwDEBS,  J. — On  February  1,  1890,  the  respondents  and 
the  appellant  entered  into  a  contract  im  writing  wherein 
and  whereby  the  former  covenanted  to  sell,  and  the 
latter  to  purchase,  a  certain  tract  of  land  in  the 
county  of  Whatcom  and  state  of  Washington,  described 
as  lots  Nos.  4  and  5,  and  the  west  half  of  the  south- 
west quarter  of  section  27,  Tp.  No.  38,  N.  of  range 
No.  3  east,  containing  159.50  acres.  The  appellant 
agreed  to  pay  for  the  same  in  the  following  manner: 
$2,000  in  cash  to  be  paid  on  or  before  thirty  days 
from  date;  $9,472.18  on  or  before  one  year  from  the  date 
of  said  first  payment,  and  $9,472.18  on  or  before  two 
years  from  the  date  of  said  first  payment,  together  with 
interest  thereon  at  8  per  cent,  per  annum  from  date.  The 
appellant  was  by  the  contract  constituted  an  attorney  in 
fact  of  the  respondents  to  dedicate  to  the  public  any  plat 
that  he  or  his  assigns  might  lay  on  the  land  at  his  own  ex- 
pense, the  manner  of  such  platting  being  left  to  the  judg- 
ment of  appellant.  The  respondents  reserved  the  right 
to  retain  one-eighth  of  the  number  of  lots  laid  out  in  each 
block  with  a  proportionate  number  of  comer  lots,  and,  as 
a  part  of  said  one-eighth,  they  also  reserved  the  right  to 
100  feet  square  at  the  mineral  springs  on  said  land,  to  be 
selected  so  as  not  to  interfere  with  streets  laid  out,  if  pos- 
sible. It  was  also  provided  that  the  appellant  should,  at 
any  time  after  the  payment  of  said  $2,000,  have  a  right 
to  a  deed  to  any  block  that  was  not  on  the  water  front  and 
not  reserved  by  the  respondents,  on  paying  therefor  at  the 
rate  of  $300  per  acre,  and  that  appellant  might  deduct  from 
the  last  payment  the  amount  then  due  to  the  Guarantee 
Loan  and  Trust  Company  on  a  mortgage  then  on  said 
premises.  Respondents  also  reserved  the  privilege  of  oc- 
cupying the  house  and  meadow  for  themselves,  if  they  so 
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desired,  for  a  period  of  one  year  from  the  date  of  the  con- 
tract The  appellant  was  also  to  pay  all  taxes  or  assess- 
ments thereafter  levied  or  imposed  upon  the  premises.  In 
regard  to  performance  and  payments  the  contract  con- 
tained these  provisions: 

"  Whereas  it  is  the  intention  of  the  parties  hereto  and 
they  hereby  covenant  and  agree  that  the  times  mentioned 
for  the  performance  or  the  payment  of  the  said  sums  and 
interest  thereon,  as  specified,  is  essential  herein,  and  that 
no  estimate  can  be  made  of  the  damage  which  would  accrue 
to  said  obligors  by  default  in  the  performance  thereof,  at 
the  stated  times,  and  whereas  it  is  hereby  mutually  coven- 
anted and  agreed,  in  consideration  of  tiie  premises,  that 
default,  either  in  the  payments,  the  whole  or  any  part  of 
said  unpaid  purchase  money,  with  interest  thereon  prompt- 
ly, according  to  the  time  above  mentioned,  or  default  in  tiie 
payment  of  the  taxes  or  assessments  aforesaid  at  their  ma- 
turity, shall  in  and  of  itself,  without  notice  and  without 
proceeding  in  any  Court  work  a  forfeiture  of  all  money 
paid  and  of  all  rights  of  the  property  or  possession,  of,  in, 
or  to  said  premises,  or  any  part  thereof,  or  improvemento 
thereon  at  law  or  in  equity.  Now  therefore  if  said  John 
H.  Thomas  or  his  assigns  shall  pay  each  and  all  of  said  pay- 
ments, with  interest  thereon  at  maturity,  and  shall  in  the 
mieantime  pay  all  taxes  on  said  premises;  and  the  said 
Henry  If  cCue  shall,  on  the  completion  of  said  payments, 
make,  execute  and  deliver  or  cause  to  be  made,  executed 
and  delivered,  a  good  and  sufS^cient  warranty  deed  to  the 
said  John  H.  Thomas,  or  his  assigns  for  said  property,  or 
for  said  block  or  blocks,  as  abo^  e  set  forth,  then  this  obli- 
gation to  be  void,  otherwise  to  remain  in  full  force  and 
virtue," 

the  agreement  being  in  the  form  of  a  bond  on  the  part  of 
the  respondents.  This  contract  was  recorded  in  the  office 
of  the  county  auditor  of  Whatcom  county  on  the  day  of 
its  execution.  Within  a  very  short  time  thereafter,  Cannon 
and  Steele  instituted  an  action  in  the  superior  court  of 

19—19  WASH. 
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Whatcom  county  to  obtain  a  decree  declaring  them  to  be 
the  real  owners  of  the  contract  and  appellant  their  trustee. 
This  action,  it  appears,  was  not  brought  to  trial,  and  was 
dismissed  on  March  31,  1891.  After  the  commencement 
of  this  action  and  on  May  29,  1890,  the  respondents 
brought  an  action  against  the  appellant  to  have  the  con- 
tract rescinded  and  declared  a  cloud  upon  their  title,  and 
then  removed,  on  the  ground  that  the  appellant  had,  by 
fraudulent  misrepresentations  as  to  certain  facts,  over- 
reached them  in  the  contract.  A  lis  pendens  was  filed  in 
the  case  by  the  plaintiffs.  This  action  was  continued  from 
time  to  time  and  was  finally  dismissed  and  the  costs  paid 
by  the  respondents  on  January  4,  1893.  Prior  to  that  time 
and  on  March  25,  1892,  the  respondents  sold  and  conveyed 
to  the  Bellingham  Bay  &  Eastern  R.  R.  Co.  a  right  of 
way  over  a  portion  of  lot  five,  consisting  of  about  three 
acres.  On  April  12,  1893,  the  respondents  instituted  an- 
other action  against  the  appellant  for  the  purpose  of  ob- 
taining a  judgment  for  the  amount  of  the  last  installment 
of  the  purchase  price  and  interest  and  asked  that  such 
judgment  be  made  a  lien  on  the  appellant's  interest  in 
the  land  mentioned  in  the  contract;  and  on  the  4th  of 
May  following  judgment  was  rendered  against  the  appel- 
lant by  default  for  the  amount  found  due;  execution  was 
subsequently  issued  thereon  and  the  land  sold  by  the  sheriflF 
and  bid  in  by  the  respondent,  Henry  McCue,  for  the 
amount  of  the  judgment  and  costs,  and  said  judgment  was 
thereupon  satisfied  of  record.  On  February  28,  1890,  ap- 
pellant paid  the  first  installment  of  the  purchase  price, 
being  $2,000,  by  depositing  the  same  in  the  BeUingham 
Bay  National  Bank  of  Sehome  in  accordance  with  the 
terms  of  the  contract,  and  on  December  28th  of  the  same 
year  he  paid  the  taxes  then  due  on  the  land.  On  March 
3,  1891,  he  deposited  the  amount  of  the  second  install- 
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ment  in  said  bank  to  the  credit  of  Henry  McCue.  He 
did  not  at  any  time  plat  the  land  into  lots  and  blocks, 
nor  did  he  pay,  or  offer  to  pay,  the  balance  of  the  pur- 
chase price  due  February  28,  1892;  but  he  paid  the  taxes 
due  on  the  land  in  the  years  1893  and  1894.  Nothing 
further  was  done  by  appellant  in  relation  to  the  contract 
until  January  29,  1896,  at  which  tiuie  he  delivered  to  the 
respondent,  Henry  McCue,  a  quitclaim  deed  to  the  land, 
on  condition,  as  he  alleges  in  his  complaint,  that  the  latter 
would  i-epay  to  him  the  amount  of  the  purchase  money  and 
taxes  paid  imder  the  contract,  together  with  interest  thereon 
to  date.  At  the  same  time  he  demanded  of  McCue  the 
payment  of  $18,000  as  damages.  These  demands  were  not 
complied  with  and  appellant  on  the  following  day  com- 
luonced  this  action,  the  purposes  of  which  were,  as  stated 
in  his  brief,  (1)  to  rescind  the  contract  between  himself 
and  the  respondents,  and  incidentally  to  vacate  the  judg- 
ment against  him  of  May  4,  1893,  (2)  to  foreclose  a 
vendee's  lien  and  (3)  to  recover  the  sum  of  $25,000  dam- 
ages for  the  violation  of  the  written  agreement.  He  set 
up  in  his  complaint  that  the  respondent,  Henry  McCue, 
with  intent  to  cheat,  defraud  and  swindle  the  plaintiff  rep- 
resented to  him  that  the  land  above  described  and  every 
part  thereof  was  free  from  all  incumbrances  of  whatsoever 
kind  or  nature  except  a  mortgage  held  by  the  Guarantee 
Loan  and  Trust  Company,  which  representation  the  plain- 
tiff believed  to  be  true,  and  relied  upon  the  same;  and 
that  at  the  time  of  the  making  of  said  contract,  as  the 
said  McCue  well  knew,  the  land  was  subject  to  an  easement 
granted  to  the  Bellingham  Bay  Water  Company  by  a  deed 
executed  on  April  3,  1889.  The  complaint  further  stated 
the  facts  already  mentioned  and  also  that  the  plaintiff  was 
prevented  from  further  executing  the  contract  by  the  com- 
mencement of  the  actions  against  him  by  the  defendants. 
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and  the  withholdimg  from  him  of  the  possession  of  the 
land.  A  demurrer  was  interposed  to  the  complaint  upon 
several  grounds,  among  which  was  that  it  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  action.  This  de- 
murrer was  overruled  by  the  court  and  the  defendants  an- 
swered by  denying  certain  portions  of  the  complaint  and 
pleading  affirmative  defenses.  The  new  matter  in  the  an- 
swer was  denied  in  plaintiff's  reply  and  upon  the  issues 
joined  the  cause  proceeded  to  trial  by  the  court  without  a 
jury,  resulting  in  a  judgment  for  the  defendants,  dismissing 
the  complaint  at  the  cost  of  the  plaintiff,  and  the  latter  has 
brought  the  case  to  this  court  for  review  on  appeal.  Coun- 
sel for  the  respondents  insist  here,  as  they  did  in  the  court 
below,  that  the  complaint  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  it  must  be  conceded  that 
this  contention  is  not  without  considerable  force.  The  prin- 
cipal' trouble  with  the  complaint  is  that  the  pleader  under- 
took to  make  it  too  general  and  comprehensive.  If  it  was 
intended  to  bring  an  action  for  the  recovery  of  the  money 
paid  under  the  contract,  he  cannot  recover  unless  it  appears 
from  the  whole  case  that  he  is  entitled  to  a  rescission  of  the 
contract.  Distler  v,  Dabney,  7  Wash.  481  (35  Pac.  188, 
1119).  If  it  was  intended  to  state  a  cause  for  rescinding  the 
contract,  then  it  is  at  least  questionable  whether  he  should 
not  have  shown  an  offer  or  willingness  to  perform  upon 
his  part  We  think,  if  the  complaint  states  a  cause  of 
action  at  all,  it  is  one  for  a  rescission  of  the  contract  in 
question.  And,  conceding  that  the  facts  stated  are  suffi- 
cient to  entitle  him  to  a  rescission,  the  question  still  remains 
whether,  under  the  proofs  and  pleadings,  he  was  entitled 
t0|  the  relief  at  the  time  the  action  was  commenced.  And 
we  are  of  the  opinion  that  this  question  must  be  answered 
in  the  negative.  Bescission  is  a  remedy  which  is  not  to  be 
invoked  as  a  matter  of  course  or  of  absolute  right,  but^ 
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like  specific  performance,  its  exercise  rests  in  the  sound 
discretion  of  the  court  2  Warvelle,  Vendors,  p.  888.  A 
court  of  equity  in  rescinding  a  contract  proceeds  upon  the 
assumption  that  it  can  result  in  no  injustice  to  place  both 
parties  in  the  position  in  which  thej  were  prior  to  the 
making  of  the  contract;  and  this  can  only  be  fairly  done, 
in  cases  of  contracts  in  relation  to  land  whose  value  is 
largely  speculative  and  subject  to  sudden  changes,  soon 
after  the  contract  is  entered  into.  Before  a  party  can 
justly  claim  a  rescission  he  must  not  only  show  that  the 
opposite  party  is  derelict,  but  that  he  himself  is  without 
fault,  for  the  law  permits  no  one  to  take  advantage  of  his 
own  wrong  to  terminate  a  contract  whch  he  has  knowingly 
and  voluntarily  made.  There  is  another  principle  adopted 
by  the  courts  and  which  is  often  a  controlling  one  in  cases 
like  the  present,  and  that  is,  that,  where  one  party  to  a 
contract  intends  to  rescind  it  on  accoimt  of  a  breach  of  it 
by  the  other,  he  must  elect  to  do  so  speedily  on  the  dis- 
covery of  such  breach.  Delay  in  rescission  is  evidence  of 
a  waiver  of  the  misconduct  of  the  other  party  and  is  itself 
deemed  an  election  to  treat  the  contract  as  valid  and  bind- 
ing. Hogan  v.  Kylcy  7  Wash.  595  (35  Pac.  399,  88  Am. 
St.  Rep.  910);  Scheftel  v.  HaySy  58  Fed.  457;  Rugan  v. 
Sabin,  53  Fed.  415;  McLean  v.  Clapp,  141  U.  S.  429  (12 
Sup.  Ct.  29);  Orymes  v.  Sanders,  98  U.  S.  55;  Hayward 
V.  Banhy  96  U.  S.  611.  The  rule  deduced  from  the  author- 
ities in  relation  to  rescission  is  well  stated  in  2  Warvelle  on 
Vendors,  at  page  836,  as  follows: 

"  Where  a  party  intends  to  abandon  or  rescind  a  con- 
tract on  the  ground  of  a  violation  of  it  by  the  other,  he 
must  do  so  promptly  and  decidedly  on  the  first  informa- 
tion of  such  breach.  If,  with. full  knowledge  or  with  suffi- 
cient notice  or  means  of  knowledge  of  his  rights  and  of 
all  the  material  facts,  he  lies  by  for  a  considerable  time, 
or  abstains  from  impeaching  the  transaction,  so  that  the 
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other  party  is  induced  to  suppose  that  it  is  recognized,  this 
will  be  an  acquiescence,  and  the  transaction,  although 
originally  impeachable,  ceases  to  become  so  in  equity." 

In  Hay  ward  v.  Bank,  supra,  the  court  said: 

"  The  question  of  acquiescence  or  delay  may  often  be 
controlled  by  the  nature  of  the  property  which  is  the  sub- 
ject of  litigation.  *  A  delay  which  might  have  been  of  no 
consequence  in  an  ordinary  case,  may  be  amply  sufficient 
to  bar  relief  when  the  property  is  of  a  speculative  char- 
acter, or  is  subject  to  contingencies,  or  where  the  rights 
and  liabilities  of  others  have  been  in  the  meantime  varied. 
If  the  property  is  of  a  speculative  or  precarious  nature,  it 
is  the  duty  of  a  man  complaining  of  fraud  to  put  for^ 
ward  his  complaint  at  the  earliest  possible  time.  He  can> 
not  be  allowed  to  remain  passive,  prepared  to  affirm  the 
transaction  if  the  concern  should  prosper,  or  to  repudiate 
it  if  that  should  prove  to  his  advantage.'  " 

Applying  these  principles  to  the  case  before  us,  it  would 
seem  manifestly  unjust  to  the  respondents  to  permit  the 
appellant  to  rescind  his  contract  and  recover  the  amount 
paid  thereon.  The  appellant  contends,  however,  that  he  is 
absolved  from  all  obligations  under  the  contract  for  the 
reason  that  the  respondents  have  incapacitated  themselves 
either  to  convey  the  land  free  from  incumbrances  or  to 
convey  the  whole  amount  bargained  for.  He  insists  that 
he  is  under  no  obligation  either  to  accept  incumbered 
property  or  a  less  amount  of  land  than  that  specified  in 
the  contract.  But,  conceding  that  he  would  have  had  suffi- 
cient ground  for  asking  for  a  rescission  when  he  discovered 
that  the  land  was  subject  to  the  right  of  way  to  the  water 
company,  it  was  his  duty,  under  the  authorities  which  we 
have  cited,  to  avail  himself  of  his  option  at  that  time. 
And  the  same  remarks  are  equally  applicable  to  the  ob- 
jection that  the  respondents  are  unable  to  convey  all  the 
land  they  agreed  to  convey  by  their  contract.     The  proof 
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shows  that  at  the  time  this  contract  was  made  the  prem- 
ises in  controversy  were  worth  some  $200  or  $225  per 
acre,  that  in  April,  1892,  the  time  when  the  conveyance 
of  the  right  of  way  was  made  to  the  railroad  company,  it 
was  worth  only  about  $50  less.  In  October,  when  appel- 
lant says  he  first  became  aware  of  this  conveyance  it  was 
worth  $50  per  acre,  but  at  the  time  of  the  commence- 
ment of  this  action  it  was  worth  not  to  exceed  $25  per 
acre  and  not  in  demand  at  that.  If  appellant  had  asserted 
his  rights  when  he  became  aware  of  the  grievances  of 
which  he  now  complains,  there  would  have  been  an  oppor- 
tunity for  the  respondents  to  have  sold  the  land  to  other 
parties  and  repaid  the  purchase  money  without  material 
loss.  But  at  the  present  time  that  would  be  impossible 
and  a  rescission  would  entail  upon  the  respondents  the 
loss  of  many  thousands  of  dollars  occasioned  by  the  inde- 
cision and  inaction  of  the  appellant.  The  appellant  him- 
self testified  at  the  trial  that  he  did  not  make  up  his  mind 
to  rescind  his  contract  until  about  a  week  before  he  ten- 
dered the  quit  claim  deed  to  McCue  on  January  29,  1896. 
It  was  then  too  late  to  rescind,  or  treat  as  rescinded,  the 
contract  which  his  long  silence  had  ratified. 

We  have  carefully  examined  all  of  the  appellant's  assign- 
ments of  error  and  have  spared  no  labor  in  endeavoring 
to  arrive  at  a  just  decision  as  to  the  rights  of  the  respective 
parties  to  this  unfortunate  transaction,  and  we  have  been 
forced  to  the  conclusion  that  the  judgment  of  the  court 
below  was  right,  and  it  is  therefore  affirmed. 

Gordon,  Dtjnbak  and  Reavis,  JJ.,  concur. 
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John  Shkpich,  as  Ouardian^  Appellant,  v.  Kent  Lum- 
ber Company,  Respondent, 

8ALB8 — ASSIGNMENT  OF  CONTSACT  —  LIABILITY   FOB  PBICB. 

The  fact  that  persons  obligated  for  the  payment  of  the  pur- 
chase price  of  standing  timber  under  a  contract  with  the  owner 
of  the  land,  subsequently  incorporate  and  assign  all  their  interest 
in  the  contract  to  the  corporation,  would  not  render  the  corpora- 
tion liafble  for  the  purchase  price,  in  the  absence  of  a  specific 
promise  on  its  part  to  pay  the  land  owner  for  the  timber. 

Appeal  from  Superior  Court,  King  County. — ^Hoiu 
E.  D.  Benson,  Judge.    Affirmed. 

Brady  &  Oay^  and  Milo  A,  Boot,  for  appellant. 
John  0,  BarneSy  for  respondent. 

The  opinion  of  the  court  was  deUvered  by 

Reavis,  J. — Steglich  entered  into  an  agreement  with 
Lysander  and  A.  E.  Smith  on  the  ninth  of  December,  1892, 
which  substantially  states  that  Steglich,  in  consideration 
of  payments  hereinafter  mentioned,  to  be  paid  by  the 
Smiths,  did  grant,  sell,  convey  and  confirm  unto  said 
Smiths  all  the  merchantable  timber,  down  and  standing, 
on  certain  described  premises,  and  it  is  imderstood  and 
agreed  that  the  Smiths  have  the  right  and  privilege  of 
constructing  and  using  skid  roads,  train  roads  and  railroads 
on  and  across  the  premises  as  they  may  deem  necessary, 
for  a  period  of  three  years  to  remove  the  timber  on  the 
premises  and  timber  on  lands  adjoining,  and  the  Smiths 
agreed  to  pay,  as  full  compensation  for  the  timber  and 
privileges,  lumber  of  the  value  of  $200  to  be  delivered 
according  to  the  order  of  Steglich,  and  $500  to  be  paid 
in  cash  in  five  installments,   the  last  of  which  was  oa 
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March  4,  1894.     When  the  contract  was  executed  the 
Smiths  were   in  partnership,   doing  business  imder   the 
name  of  the  Kent  Mill  Company.    In  June,  1894,  a  cor- 
poration was  formed  called  the  Kent  Lumber,  Company, 
the  incorporators  of  which  were  Lysander  and  A.  E.  Smith. 
On  the  13th  of  June,  1894,  the  Smiths  sold,  assigned,  trans- 
ferred and  set  over  to  the  defendant,  the  Kent  Lumber 
Company,  all  their  right,  title  and  interest  in  and  to  the 
said  agreement.     At  the  time  the  contract  was  assigned 
to   respondent,     Kent    Lumber    Company,    the    Smiths 
had  only  paid  about  one-third  of  the  purchase  price  of  the 
timber.    Steglich  was  adjudged  insane  in  December,  1894, 
and  appellant  appointed  as  his  guardian.    The  Smiths  had 
cut  and  removed  only  a  portion  of  the  timber  when  the 
assignment  was  made.     After  his  appointment  as  guar- 
dian of  Steglich,  appellant  sought  to  enjoin  respondent 
from  cutting  and  removing  timber,  but  was  denied  a  per- 
manent injunction,  respondent  claiming  the  right  to  take 
timber  by  virtue  of  the  contract.    Li  this  action  appellant 
sought  to  recover  judgment  against  respondent  and  de- 
fendants Smith  for  the  balance  of  the  purchase  price  under 
the  contract  for  the  timber.    After  appellant's  testimony 
was  in,  the  superior  court  granted  a  motion  for  non- 
suit in   favor  of  the  respondent.    Appellant   then   dis- 
missed his  action  against  the  Smiths  without  prejudice 
and  appealed  from  the  judgment  of  nonsuit  in  favor  of 
the  respondent.    Without  a  specific  promise  to  pay  Steglich, 
or  appellant,  for  the  timber,  it  is  difficult  to  see,  under  the 
terms  of  the  agreement,  how  respondent  can  become  bound 
for  the  purchase  price.     For  a  valuable  consideration  it 
purchased  the  contract  and  in  the  absence  of  fraud  the 
presumption  is  that  it  became  obligated  to,  or  paid,  the 
Smiths  for  the  timber.     In  the  agreement  there  does  not 
seem  to  be  any  reservation  of  lien  upon  the  timber  for 
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the  purchase  price.  The  timber  was  sold  to  the  Smiths. 
They  and  respondent  cut  and  removed  it  immediately. 
Title  passed  at  any  rate  as  soon  as  it  was  severed  from  the 
land.  The  fact  that  the  Smiths  were  given  time  to  pay 
the  purchase  price  instead  of  making  a  cash  payment  does 
not  change  the  nature  of  the  agreement. 

The  judgment  of  the  superior  court  is  affirmed. 

Scorr,  C.  J.,  and  Anders,  Dunbar  and  Gordon,  JJ.,. 
concur. 


[No.  2821.    Decided  May  5,  lK98.j 

Mary  A.   Dknny   et  aZ.,   Respondents,  v.   Northern 
Pacific  Railway  Company,  Appellant. 

TIDE     LANDS  —  PBBFEBBNCB     RIGHT    TO     PUBCHA8B  —  BBS  JUDICATA  — 

PLBADING, 

A  Judgment  against  plaintiff  In  an  action  seeking  to  enjoin  de- 
fendants from  wharflng  a  strip  of  tide  land  abutting  on  lan4.  pur- 
chased by  them  of  plaintiff,  which  disputed  strip  had  been  occu- 
pied by  them  over  twenty  years,  is  conclusive  on  the  parties  and 
those  claiming  through  them,  as  to  the  title  to  the  disputed  strip. 

Under  Laws  1895,  pp.  554,  562,  §§61,  82,  providing  that  in 
contests  before  the  board  of  land  commissioners  respecting  the 
right  to  purchase  tide  lands,  no  formal  pleadings  are  necessary, 
and  that  on  appeal  to  the  superior  court  the  contest  may  be  tried 
upon  the  same  pleadings  unless  ordered  amended  by  the  court,  a 
judgment  in  another  action,  constituting  res  judicata,  may  be 
proven  without  being  pleaded. 

Where  one  holding  a  government  patent  covering  upland  and 
tide  land  conveys  a  portion  of  the  upland,  it  passes  to  the  grantee 
littoral  rights  in  the  abutting  tide  land,  and  a  possession  of  such 
abutting  tide  land  by  the  grantee  for  more  than  twenty  years* 
in  connection  with  the  state's  disclaimer  to  patented  lands,  would 
constitute  a  perfect  title  in  the  grantee. 

Under  the  provisions  of  the  statute  giving  the  upland  owner 
the  preference  right  of  purchasing  adjoining  tide  lands,  no  right  ki 
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given  the  owner  of  a  piece  of  tide  land  to  come  in  as  a  preferred 
purchaser  of  abutting  tide  land. 

Where  the  boundaries  of  a  disputed  strip  of  tide  land  have  been 
recognized  for  twenty-five  years  both  by  contract  and  the  conduct 
of  coterminous  proprietors  as  appurtenant  to  a  certain  portion  of 
the  upland,  and  the  authorities  have  platted  the  tide  land  in  con- 
formity with  such  lines,  which  have  been  adopted  by  the  contest- 
ants in  presenting  their  respective  applications  to  purchase,  the 
objection  cannot  be  raised  by  the  appellant  that  the  disputed  tide- 
land,  owing  to  the  conformation  of  the  shore,  really  abuts  upon 
other  lands  than  those  of  respondents. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Wm.  Hickman  Moobe,  Judge.    Affirmed. 

Crowley  &  Orosscupy  and  Donworth  &  HowCy  for  appel- 
lant. 

John  J.  McOilvra,  and  Blaine  &  DeVries,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — This  appeal  is  from  a  decree  of  the  superior 
court  of  King  county  rendered  in  a  cause  appealed  to  that 
court  from  the  decision  of  the  board  of  state  land  commis- 
sioners, and  involves  the  right  to  purchase  certain  tide 
lands  lying  in  front  of  the  city  of  Seattle.  Each  of  the 
parties  to  this  controversy  claims  the  right  to  purchase 
because  of  ownership  of  abutting  upland  and  of  improve- 
ments existing  on  the  tide  lands  in  question  on  and  prior 
to  March  26,  1890.  In  1853,  H.  L.  Yesler  initiated  a 
claim  under  the  donation  land  act  of  the  United  States  to 
certain  land  lying  on  the  shore  of  Elliott  bay,  which  was 
patented  to  him  in  1876.  The  area  so  patented  embraced 
land  lying  below  the  line  of  ordinary  high  tide,  the  mean- 
der line  being  located  at  half  tide.  In  1866,  Yesler  by  deed 
of  general  warranty  containing  full  covenants  conveyed  a 
strip  50  feet  in  width  and  256  in  length,  being  parts  of 
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lots  2,  3,  6  and  7  of  block  1  of  Maynard  &  Yesler's  plat>  to 
the  respondents.  Between  the  premises  thus  conveyed 
and  the  meander  line  is  a  strip  ten  feet  in  width  known, 
and  referred  to  by  all  the  parties  to  this  proceediiig,  as  the 
"  gore  "  strip.  The  line  of  ordinary  high  tide  crossed  the 
premises  so  conveyed  at  a  point  distant  some  two  hundred 
feet  above  the  meander  line  thus  established,  so  that  the 
greater  portion  of  the  premises  actually  described  in  the 
deed  from  Yesler  to  the  respondents  was  in  fact  tide  lands. 
The  respondents  entered  into  possession  under  their  deed 
and  thereafter  proceeded  to  improve  the  granted  premises 
and  also  the  tide  lands  in  front  thereof  and  extending  out 
imto  the  deeper  waters  of  the  bay.  In  the  summer  of  1889, 
while  respondents  were  engaged  in  wharfing  and  improv- 
ing a  portion  of  the  premises  here  in  controversy,  Yesler 
instituted  an  action  in  the  territorial  district  court  for  King 
county  to  restrain  and  enjoin  the  making  of  such  improve- 
ment, and  procured  a  temporary  injimction.  In  August, 
1890,  Yesler,  certain  other  parties  joining  with  him,  con- 
veyed to  A.  S.  Dunham  an  area  of  tide  lands  in  front  of 
the  land  so  patented  to  him,  the  conveyance  also  including 
the  strip  known,  and  heretofore  referred  to,  as  the  "  gore  " 
strip.  Thereafter  Dunham  conveyed  the  whole  of  said 
premises  to  the  appellant.  The  superior  court,  reversing 
the  decision  of  the  board  of  state  land  commissioQers, 
awarded  the  preference  right  to  purchase  tide  lands  in- 
volved in  this  controversy  to  the  respondents.  The  findings 
of  the  court  are  very  voluminous  and  respondents'  right 
to  purchase  is  sustained  upon  several  distinct  grounds.  The 
suit  instituted  against  the  respondents  by  Yesler  in  1889, 
terminated  in  a  judgment  made  by  the  superior  court  of 
King  county  (which  latter  court  succeeded  the  territorial 
district  court  upon  the  adoption  of  the  constitution),  and 
the  record  thereof  was  introduced  in  evidence  on  the  trial 
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of  this  cause.  From  the  pleadings  it  appears  that  Yesler 
(plaintiff  therein)  claimed  ownership  in  fee  of  the  gore 
strip,  and  consequently  the  right  to  the  tide  lands  abutting 
thereon  and  lying  westward  thereof,  and  the  respondents 
here  (defendants  therein)  also  claimed  ownership  of  the 
same  strip  by  reason  of  having  occupied  the  same  tininter- 
ruptedly  from  the  date  of  the  execution  of  the  deed  to 
them  by  Yesler  in  1866,  and  because  the  period  of  limita- 
tion to  recover  possession  of  the  gore  strip  had  run  in  their 
favor  prior  to  the  institution  of  that  action.  The  cause 
terminated  in  August,  1890,  by  entry  of  the  following 
order: 

'^  This  cause  coming  on  to  be  heard  on  final  hearing  in 
open  court  on  the  14tih  day  of  July,  1890,  the  parties  and 
their  attorneys  being  present,  after  all  the  proofs  intro- 
duced and  submitted  by  the  plaintiff,  and  plaintiff  having 
rested  his  case,  defendants  move  the  court  for  judgment 
dismissing  the  action  upon  the  pleadings  and  the  proofs 
submitted,  counsel  for  Uie  plaintiff  and  defendant  having 
been  fully  heard,  said  motion  being  granted; 

"  Wherefore  it  is  considered,  adjudged  and  decreed  by 
the  court  that  upon  said  proofs  of  the  plaintiff  and  the  said 
pleadings,  that  the  temporary  injunction  and  restraining 
order  heretofore  issued  by  the  (fourt  in  this  action  be  and 
the  same  iB  hereby  dissolved  and  that  this  action  be  dis- 
missed and  the  defendants  herein  have  and  recover  of  and 
from  the  said  plaintiff  their  costs  and  disbursements  in  this 
action  taxed  at  .  .  .  dollars,  and  that  execution  issue 
therefor." 

We  think  the  disposition  so  made  of  that  cause  con- 
stituted an  adjudication  of  the  title  to  the  gore  strip,  and 
operates  as  a  bar  and  an  estoppel  not  only  as  to  Yesler,  but 
the  appellant  claiming  through  him.  The  ultimate  ques- 
tion in  that  case  as  in  this  one  was  and  is,  who  owns  the 
upland  upon  which  these  tide  lands  abut?  We  think  the 
decision  of  that  question  in  the  former  case  concluded  both 
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Tesler  and  the  appellant  But  to  the  introduction  of  the 
record  of  the  former  suit  the  appellant  objected  and  here 
urges  that  it  is  inadmissible  because  not  pleaded.  Counsel 
cite  Bruce  v.  Foley,  18  Wash.  96  (60  Pac.  935),  decided  by 
us  November  4,  1897,  in  support  of  this  contention.  But 
the  rule  contended  for  by  appellant  and  followed  by  us 
in  that  case  is  not,  we  think,  applicable  to  the  present  con- 
troversy. The  statute  governing  the  trial  of  contests  before 
the  board  of  state  land  commissioners  between  adverse 
claimants  of  the  right  to  purchase  tide  land  does  not  require 
nor  contemplate  the  filing  of  formal  pleadings.  Laws  1895, 
ch.  178,  §  61,  p.  554.  And  §  82  of  the  same  chapter.  Laws 
1895,  p.  562,  governing  appeals  to  the  superior  court  from 
the  decision  of  the  state  board  provides  that 

"  The  hearing  and  trial  of  said  appeal  in  said  court  shall 
take  place  de  novo  before  the  court  without  a  jury,  ux>on 
the  pleadings  so  certified.  The  court  or  judge,  for  cause 
deemed  satisfactory,  may  order  the  pleadings  to  be 
amended." 

Aside  from  this,  we  think  that  the  deed  from  Yesler 
which  conveyed  the  upland,  passed  to  respondents  littoral 
rights  to  the  abutting  tide  or  shore  lands  included  in  the 
gore  strip,  and,  in  connection  with  their  possession  and 
the  disclaimer  contained  in  §  2,  art.  17  of  the  constitution, 
constitute  a  perfect  title. 

And  again,  the  preference  right  of  purchase  is  by  the 
statute  conferred  upon  "  the  owner  or  owners  of  lands 
abutting  or  fronting  upon  or  bounded  by  the  shore  of 
the  Pacific  ocean  or  any  bay,  harbor,  sound,"  etc.;  in 
other  words,  the  upland  owner.  As  already  stated,  the 
gore  strip  is  not  upland.  It  does  not  front  upon  the  shore 
and  were  we  to  conclude  that  the  appellant  owned  the 
gore  strip  it  would  not  follow  that  it  is  entitled  to  the 
preference  right  to  purchase  these  tide  lands.     As  already 
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shown,  Tesler  conveyed  the  upland  to  these  respondents, 
and  in  its  natural  condition  the  gore  strip  was  merely  tide 
or  shore  land  over  and  across  which  the  tide  ebbed  and 
flowed.  Xo  possible  construction  of  the  statute  would 
admit  of  the  right  of  the  owner  of  a  piece  of  tide  land  to 
be  preferred  as  a  purchaser  of  abutting  tide  land. 

The  final  contention  of  the  appellant  is  that,  owing  to 
the  conformation  of  the  shore  line  in  front  of  the  premises, 
the  tide  land,  which  is  the  bone  of  contention  in  the  pres- 
ent case,  in  fact  abuts  upon  other  portions  of  the  Yesler 
donation  claim,  and  is  not  appurtenant  to  the  premises 
owned  by  the  respondents.  We  think  that  appellant  cannot 
be  heard  to  urge  this  contention.  For  upwards  of  twenty- 
five  years  the  existing  lines  have  been  recognized  both 
by  contract  and  the  conduct  of  the  co-terminus  proprietors. 
The  authorities — presumably  in  conformity  therewith — 
adopted  these  lines  in  laying  out  and  platting  the  premises, 
and  the  lines  so  laid  out  were  also  adopted  by  all  the 
parties  to  this  controversy  in  presenting  their  respective 
applications  to  purchase. 

In  any  point  of  view,  we  think  the  superior  court  reached 
a  correct  conclusion,  and  its  judgment  and  decree  is 
afiSrmed. 

Scott,  C.  J.,  and  Eeavis,  Am)£BS,  and  Dunbab,  JJ., 
concur. 
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Vermont  Loan  and  Trust  Company,  Appellant^  v. 

F.  Cardin  et  aLf  Respondents. 

TKKAMOY  IN  COMMON  —  BBPtiBVIN. 

A  sarrender  of  mortgaged  community  realty  to  the  mortgagee 
by  the  father  alone  would  not  afCect  the  title  of  the  children  In 
the  share  Inherited  by  them  from  their  mother,  and  could  give  the 
mortgagee  no  better  title  than  that  of  a  tenant  in  common  with 
the  children. 

A  tenant  in  common  cannot  maintain  an  independent  action  of 
replevin  for  the  recovery  of  grain  raised  by  the  tenants  and  in  the 
possession  of  third  persons. 

Appeal  from  Superior  Courts  Whitman  County. — ^Hon. 
WiLUAM  McDonald,  Judge.    Affirmed. 

A.  E.  OaUegherj  for  appellant. 

Mark  A.  Fullerton,  for  reepoudents. 

Per  Curiam. — ^This  action  was  brought  to  recover  a 
quantity  of  grain  then)  in  the  possession  of  the  defendants. 
A  trial  was  had  before  the  court  without  a  jury,  and  the 
plaintiff  has  app^ed  from  a  judgment  against  it.  The 
plaintiff  held  a  mortgage  upon  the  land  on  which  the  grain 
was  raised,  executed  by  its  former  owners.  Said  own«s 
sold  the  land  to  one  A.  O.  Coston,  a  married  man,  and  it 
became  the  community  property  of  himself  and  wife.  The 
wife  died,  leaving  several  children,  some  of  whona  had 
attained  their  majority  and  some  were  minors.  No  admin- 
istration was  had,  and  Coeton  and  his  said  children  con- 
tinued to  reside  upon  the  land,  being  tenants  in  common. 
After  the  maturity  of  the  mortgage  debt,  but  before  a  fore- 
closure, and  while  Coston  and  his  children  were  residing^ 
upon  the  land,  he,  early  in  1895,  entered  into  a  lease  of 
the  same  from  the  plaintiff,  whereby  it  was,  in  substanoe^ 
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agreed  that  one-third  of  the  grain  to  be  grown  during 
the  life  of  the  lease^  and  the  title  to  the  whole 
of  it,  until  a  division^  should  belong  to  and  be  in  the  plain- 
tiff^ and  it  covered  the  grain  in  controversy.  The  plaintiff 
was  at  no  time  in  possession  of  the  land  prior  to  the  har- 
vesting of  the  grain.  It  could  have  had  no  constructive 
possession  under  the  lease,  ia  any  event,  further  than  as 
against  Coston,  because  he  could  not  have  surrendered 
the  rights  of  the  children.  The  grain  was  not  divided 
among  the  tenants,  and  it  was  disposed  of  in  part  to  one 
A.  Z.  Coston,  and  in  part  to  one  Taylor,  and, by  them 
deposited  in  the  defendants'  warehouse. 

It  is  not  necessary  to  determine  some  of  the  questions 
raised  with  reference  to  the  validity  of  the  lease,  one  being 
that  there  was  no  consideration  for  its  execution.  like- 
wise some  alleged  errors  relating  to  the  admission  of 
proof  will  not  be  considered,  because  that  which  was  im- 
material was  harmless,  and  that  which  was  incompetent 
will  be  disregarded.  The  question  of  a  tenant  disputing 
the  title  of  his  landlord  is  not  involved  in  the  case  as  pre- 
sented. 

The  most  favorable  claim  that  can  be  substantiated  upon 
the  part  of  the  plaintiff  is  that  it  was  a  tenant  in  common 
with  the  children.    But  as  such  it  could  not  independently 
maintain  this  action  in  replevin.     CarU  v.  Wall  (Ark.) 
16  S.  W.  293;  Titsworth  v.  Frauenthal,  52  Ark.  254  (12  S. 
W.  498);  Phipps  v.    Taylor,  15  Or.  484  (16  Pac.  171); 
McArthur  v.  Lane,  15  Me.  245.    The  plaintiff  obtained  no 
rights  under  the  lease  as  against  the  children,  and,  while 
it  contends  that  A.   O.   Coston,  disposed  of  the  entire 
^rain^  this  does  not  appear  by  the  record.     If  the  chil- 
dren's undivided  interests  in  the  grain,  or  the  interest  of 
some  of  them  therein,  was  transferred  by  them  to  A.  Z. 
Ooston  and  Taylor,  they  held  that  interest  independent 
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of  the  plaintiff,  and,  if  it  was  not  transferred,  it  is  still 
in  the  children.  It  is  immaterial  where  it  is  as  the  case 
stands.  There  was  no  showing  that  their  father  had  any 
authority  to  dispose  of  their  part  of  it 

Affirmed. 


[No.  2840.  Decided  May  10, 1898.] 

1 0      jtfM 

21  261  In  the  Matter  of  the  Application  of  Annie  Barbee  et 

al,f  for  a  Writ  of  Habeas  Corpus. 

OOMICITTMBNT  TO  BBFOBli  SCHOOL  —  JUBIBDIGTION  OP  MUHICIPAL  COUBT. 

A  municipal  court  being,  under  the  constitution,  an  inferior 
court,  and,  under  the  statute,  having  concurrent  jurisdiction  with 
justice  courts  only,  such  municipal  court  has  no  jurisdiction  to 
commit  a  child  between  the  ages  of  eight  and  sixteen  years  to  the 
reform  school,  but  is  merely  authorized  to  send  such  child,  when 
found  guilty  of  any  crime,  mendicancy,  vagrancy  or  incorrigibility 
to  the  superior  court  for  further  trial,  under  Laws  1891,  p.  195 
(BaLGode,  §§  2721-2727), providing  that  when  such  a  child  is  found 
guilty,  in  any  court  of  record  in  this  state,  of  any  crime  except 
murder  or  manslaughter,  or  is  growing  up  in  mendicancy  or  va- 
grancy or  Is  incorrigible,  the  court  may  in  Its  judgment  send  such 
child  to  the  state  reform  school;  and,  further,  if  such  child  shall 
be  convicted  before  a  justice  of  the  peace  or  other  inferior  court 
of  any  crime,  mendicancy,  vagrancy  or  incorrigibility,  it  shall  be 
the  duty  of  said  magistrate  to  send  such  child,  with  all  papers 
filed  In  his  office  forthwith  to  a  judge  of  a  court  of  record  for  far- 
ther proceedings. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
L.  H.  Prathee,  Judge.    Eeversed. 

Del  Cary  Smithy  and  Fenton  &  O^Briethf  for  appellants. 
John  A.  Pierce,  Prosecuting  Attorney,  for  respondent. 
The  opinion  of  the  court  was  delivered  by 

Andeks,  J. — The  appellant,  R.  L.  Barbee,  made  c<»n- 
plaint  in  writing  under  oath  to  the  municipal  court  of 
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Spokane,  charging  appellant  Annie  Barbee,  his  daughter, 
with  incorrigibility.  A  warrant  for  the  arrest  of  said 
Annie  was  issued  upon  said  complaint  and  she  was  brought 
before  the  judge  of  said  municipal  court  for  examination, 
and  said  court  thereupon  heard  the  testimony  of  witnesses 
both  in  behalf  of  the  state  and  said  appellant  and  upon 
the  evidence  adduced  adjudged  the  complaint  to  be  sus- 
tained, and  thereupon  entered  an  order  that  the  said  Annie 
Barbee  be  committed  to  the  state  reform  school  at  Che- 
halis.  A  copy  of  said  order  was  delivered  to  the  sheriflF 
of  Spokane  county  as  his  warrant  for  carrying  the  said 
Annie  to  said  institution  and  he  thereupon,  in  execu- 
tion of  said  warrant,  took  her  into  custody.  Immediately 
thereafter,  the  appellants  filed  in  the  superior  court  of 
Spokane  county  their  petition  for  a  writ  of  habeas  corpus. 
The  writ  was  granted  returnable  before  the  Hon.  L.  H. 
Prather,  one  of  the  judges  of  said  superior  court.  In 
obedience  to  the  writ,  the  said  sheriflF  made  his  return  to 
the  eflfect  that  he  held  the  said  Annie  Barbee  by  virtue 
of  an  order  issued  by  the  judge  of  the  municipal  court 
of  Spokane  committing  the  said  Annie  Barbee  to  the  state 
reform  school.  The  appellants  demurred  to  said  return 
and  the  same  was  overruled  by  the  court.  Thereafter  the 
cause  came  on  for  hearing  before  the  said  superior  court 
upon  the  petition  for  the  writ,  and  the  court,  after  hear- 
ing the  arguments  of  counsel  for  and  against  the  petition, 
rendered  judgment  denying  the  writ  and  remanding  the 
appellant,  Annie  Barbee,  to  the  custody  of  the  sheriff. 
From  this  judgment  and  order  this  appeal  is  prosecuted. 
Our  statute  relating  to  habeas  corpus  provides  that 

"  No  court  or  judge  shall  inquire  into  the  legality  of 
any  judgment  or  process  whereby  the  party  is  in  custody, 
or  discharge  him  when  the  term  of  commitment  has  not 
expired,  in  either  of  the  cases  following: 
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1.  Upon  any  process  issued  on  any  final  judgment  of 
a  court  of  competent  jurisdiction/*  2  HilFs  Code,  §  722 
(Bal.  Code,  §  6826). 

The  only  question,  therefore,  to  be  determined  ia 
whether  the  municipal  court  had  jurisdiction  to  make 
the  final  order  committing  the  said  Annie  Barbee 
to  the  state  reform  school,  for  if  it  had  such  juris- 
diction the  judgment  of  the  trial  court  must  be  affirmed. 
Errors  and  irregularities  in  the  procedure  in  the  trial  court 
cannot  be  inquired  into  by  habeas  corpus,  unless  they  are 
such  as  to  affect  the  power  or  jurisdiction  of  the  court  to 
act  in  the  case.  Such  matters  can  only  be  corrected  by 
app^  or  some  other  appropriate  remedy.  9  Am.  &  Eng. 
Enc.  Law,  p.  ^27,  and  notes;  In  re  Raffertyy  1  Wash. 
382  (26  Pac.  465);  In  re  Lybargery  2  Wash.  131  (25  Pac 
1075). 

The  act  creating  municipal  courts  made  them  courts 
of  record,  and  granted  them  jurisdiction 

'^  1.  Of  any  and  all  offenses  under  any  ordinance  of  their 
respective  cities.  2.  Of  all  criminal  offenses  under  the  laws 
of  the  state  of  Washington,  charged  to  have  been  com- 
mitted within  their  respective  cities,  less  than  a  felony. 
3.  The  judges  of  said  courts  shall  have  all  the  powers  of 
a  committing  magistrate  as  to  all  offenses  committed  within 
their  respective  cities," 

and  provided  that 

"Wherever  the  jurisdiction  hereby  conferred  may  be 
exercised  by  other  courts,  under  the  constitution  and  laws 
of  this  state,  the  jurisdiction  hereby  conferred  shall  be 
deemed  to  be  concurrent  with  such  other  courts."  Laws 
1891,  p.  108  (Bal.  Code,  §  744). 

The  effect  of  the  provision  last  above  quoted  is  to  give 
these  courts  concurrent  jurisdiction  with  justice  courts. 
And  this  is  further  shown  by  §  4  of  the  act  (Bal.  Code, 
§  746),  which  provides  for  a  change  of  venue  from  the 
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municipal  to  the  proper  justice  court  It  is  claimed  by  the 
learned  prosecuting  attorney  for  Spokane  county,  who  has 
filed  a  brief  in  answer  to  that  of  the  appellants,  that  inas- 
much as  the  act  providing  for  the  committing  of  juvenile 
offenders  to  the  state  reform  school  (Laws  1891,  p.  195) 
was  passed  after  the  act  declaring  mimicipal  courts  to  be 
courts  of  record  went  into  effect,  and  confers  jurisdiction 
to  commit  juvenile  offenders  to  the  reform  school  upon 
any  court  of  record,  it  necessarily  follows  that  the  munici- 
pal court  of  Spokane  was  competent  to  make  the  order 
of  which  appellants  here  complain.  This  argument  is 
based  on  §  1  of  the  act  (Bal.  Code,  §  2721),  which  reads 
as  follows: 

"When  a  boy  or  girl  of  sane  mind  between  the  ages 
of  eight  and  sixteen  ^years  shall,  in  any  court  of  record  in 
this  state,  be  found  guilty  of  any  crime  except  murder 
or  manslaughter,  or  who  for  want  of  proper  paternal  care 
is  growing  up  in  mendicancy  or  vagrancy,  or  is  incorrigi- 
ble, and  complaint  thereof  is  made  and  properly  sustained, 
the  court  may,  if  in  its  opinion  the  accused  is  a  proper 
subject  therefor,  instead  of  entering  judgment  cause  an 
order  to  be  entered  that  said  boy  or  girl  be  sent  to  the 
state  reform  school,  in  pursuance  of  the  provisions  of  this 
act,  and  a  copy  of  said  order  under  the  seal  of  said  court 
shall  be  sufficient  warrant  for  carrying  said  boy  or  girl  to 
the  said  school,  and  for  his  or  her  commitment  to  the  cus- 
tody of  the  superintendent  thereof." 

We  think  it  will  appear  from  a  careful  consideration 
of  that  section  that  it  was  the  intention  of  the  legislature 
to  provide  for  committing  juvenile  offenders  to  the  reform 
school  in  either  of  two  separate  and  distinct  classes  of 
cases.  One  is  where  complaint  is  made  of  incorrigibility, 
mendicancy  or  vagrancy,  and  is  properly  sustained,  and 
the  other  where  a  boy  or  girl  of  the  age  specified  has  been 
tried  and  found  guilty  of  any  crime  except  murder  or 
manslaughter,  that  is,  of  any  other  crime  included  in  the 
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category  of  felonies  preecribed  in  the  criminal  statutes 
of  the  state.  For  instance,  if  the  accused  should  be  tried 
and  found  guilty  of  burglary,  arson,  grand  larceny,  or  any 
other  known  felony,  the  judge  ( f  the  court  is  vested  with 
discretion  either  to  sentence  him  or  her  to  the  penitentiaiy 
or  to  commit  him  or  her  to  the  reform  school.  And  it 
is  hardly  to  be  supposed  that  the  legislature  intended  to 
confer  jurisdiction  upon  municipal  courts  to  try  such 
offenses,  especially  as  jurisdiction  of  feloniea  was  expressly 
withheld  from  such  courts,  as  we  have  seen,  by  the  act 
which  created  them.  Such  crimes  as  felonies  can  only  be 
tried  in  the  superior  court  and  upon  indictment  or  infor- 
mation. Indeed,  if  the  legislature  had  by  express  enactr 
ment  conferred  jurisdiction  of  such  ofiFenses  upon  municipal 
courts  the  act  would  have  been  unconstitutional  and  void. 
Commonwealth  v.  Horregan,  127  Mass.  450.  We  think 
the  words,  "in  any  court  of  record  in  this  state,"  must 
mean  any  court  in  which  the  crimes  of  murder  and  man- 
slaughter, as  well  as  other  felonies,  are  triable.  The  mu- 
nicipal court  is  not  such  a  one  and  we  are,  therefore,  of 
the  opinion  that  jurisdiction  was  not  conferred  upon  it 
by  this  section  to  make  the  order  complained  of.  ISTor 
did  it  have  jurisdiction  to  make  such  an  order  by  virtue 
of  any  other  section,  or  part,  of  the  act,  as  we  will  pres- 
ently see.  The  judicial  power  of  this  state  is  vested  in  a 
supreme  court,  superior  courts,  justices  of  the  peace  and 
such  inferior  courts  as  the  legislature  may  provide.  Con- 
stitution, §  1,  art  4.  Municipal  courts,  imder  the  con- 
stitution, are  manifestly  inferior  courtSy  for  the  legislature 
is  empowered  by  that  instrument  to  provide  no  other. 
Section  2  of  the  act  (Bal.  Code,  §  2722)  provides  that 

"When  a  boy  or  girl  .  .  •  between  the  ages  of 
eight  and  sixteen  years  shall  be  convicted  before  a  justice 
of  the  peace  or  other  inferior  court  of  any  crime,  mendi- 
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cancy,  vagrancy  or  incorrigibility,  it  shall  be  the  duty  of 
8aid  magistrate  before  whom  he  or  she  may  be  convicted 
to  forthwith  send  such  boy  or  girl,  together  with'all  the 
papers  filed  in  his  office  upon  the  subject,  under  the  con- 
trol of  some  officer,  to  a  judge  of  a  court  of  record.  He 
shall  then  issue  an  order  to  the  parent  or  guardian  of  said 
boy  or  girl,  or  such  person  as  may  have  him  or  her  in 
charge,  or  with  whom  he  or  she  has  last  resided,  or  any 
one  known  to  be  near  related  to  him  or  her,  or  if  she  or 
he  be  alone  and  friendless  then  to  such  person  said  judge 
may  appoint  to  act  as  guardian  for  the  purposes  of  the  cases, 
requiring  him  or  her  to  appear  at  the  time  and  place 
stated  in  said  order  to  show  cause  why  said  boy  or  girl 
should  not  be  committed  to  the  said  state  reform  school  for 
training  and  reformation." 

Section  3  (Bal.  Code^  §  2723)  provides  for  the  service 
by  the  sheriff,  or  other  qualified  officer,  of  the  order,  and 
§  4  (Bal.  Code,  §  2724)  provides  that 

"  At  the  time  and  place  mentioned  in  said  order,  or  at 
the  time  and  place  to  which  it  may  be  adjourned,  if  the 
parent  or  guardian  to  whom  said  order  may  be  addressed 
shall  appear,  then  in  his  or  her  presence,  or  if  he  or  she 
fail  to  appear,  then  in  the  presence  of  some  competent  per- 
son whom  the  said  judge  shall  appoint  as  guardian  for 
the  purposes  of  the  case,  it  shall  be  lawful  for  the  said  judge 
to  proceed  to  take  the  voluntary  examination  of  said  boy 
or  girl,  and  to  hear  the  statements  of  the  party  appearing 
for  him  or  her  and  such  testimony  in  relation  to  the  case 
as  may  be  produced,  and  if  upon  such  examination  and 
hearing  the  said  judge  shall  be  satisfied  that  the  boy  or 
girl  is  a  fit  subject  for  the  state  reform  school,  he  may 
commit  him  or  her  to  said  school  by  warrant" 

IsTow,  it  is  evident  that  the  words  "or  other  inferior 
courts"  found  in  §  2  can  refer,  so  far  at  least  as  this  case 
is  concerned,  to  no  other  than  the  municipal  court*,  and 
it  will  be  observed  that>  while  this  court,  like  a  justice  of 
the  peace,  has  jurisdiction  under  such  a  complaint  as  is 
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here  under  consideration^  in  the  capacity  of  a  committing 
magistrate,  to  send  the  party  charged  to  a  court  of  record 
for  examination,  it  has  no  jurisdiction  to  make  a  final 
order  in  the  premises  committing  him  or  her  to  the  reform 
school.  That  power  is  confided  solely  to  the  superior 
judge. 

For  the  foregoing  reasons  we  are  of  the  opinion  that  the 
judgment  of  the  court  below  should  be  reversed  and  the 
appellant,  Annie  Barbee,  discharged,  and  it  is  so  ordered* 

SooTT,  0.  J.,  and  Reavis,  Dunbab  and  Gtobdon,  JJ., 

concur. 


[No.  2890.    Decided  May  10. 1898.] 

22  650  Myer  Lewis,  Appellant,  v.  William  Bishop,  Sr.,  et 

26  284  aZ.,  Respondents. 

26    366  ^ 

g    "gg  TAXATION  —  BOABD  OF  BQUALIZATIOK  —  ILUEOAL  ACTION  —  BBMBDIBS  — 

WBIT  OP  BBVIEW — SEByiCB  OF  NOTICB  BY  MAIL  —  E8TOPPBL. 

A  board  of  county  commiasioners,  when  sitting  as  a  board  of 
equalization,  exercises  judicial  functions  in  passing  upon  the  val- 
uations of  property  returned  by  the  assessor;  and  from  its  de- 
cisions in  such  matters  there  is  no  appeal. 

The  action  of  a  board  of  equalization  in  fixing  the  valuation  of 
property  for  taxation  is  subject  to  review  by  the  courts,  under 
Laws  1896,  p.  115,  §  4  (Bal.  Code,  §  5741),  providing  for  the  issu- 
ance of  the  writ  of  review  in  cases  where  an  inferior  tribimal  or 
board  exercising  judicial  functions  has  exceeded  its  jurisdiction 
or  has  acted  erroneously,  and  there  is  no  appeal  nor  any  speedy 
and  adequate  remedy  at  law. 

The  fact  that  the  taxpayer  has  a  remedy  by  injunction  against 
the  treasurer  to  prevent  the  sale  of  his  property  for  taxes  illegally 
assessed,  in  an  action  to  foreclose  the  tax  lien,  to  be  instituted 
three  years  after  delinquency,  does  not  afford  him  such  a  speedy 
and  adequate  remedy  as  to  deprive  him  of  the  right  to  a  writ  of 
review. 
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After  the  assesaor  has  returned  his  assesBment  and  filed  the 
lists  and  books  with  the  clerk  of  the  board  of  equalization,  veri- 
fied by  his  affidavit,  as  required  by  Laws  1897,  p.  160,  §  64  (Bal. 
Code,  S  1710),  he  has  no  further  power  to  make  any  corrections 
therein  or  addition  thereto. 

Where  a  board  of  equalization,  by  formal  order,  has  proceeded 
to  raise  an  assessment  from  |3,600  to  |18,000,  they  are  estopped 
from  claiming  that  the  assessment  as  returned  by  the  assessor 
vas  in  fact  |18,000. 

Under  Laws  1897,  p.  162,  S  58  (Bal.  Code,  S  1714),  a  board  of 
equalization  has  no  power  to  increase  the  valuation  of  real  prop^ 
erty,  unless  at  least  five  days'  notice  shall  have  been  given  in 
writing  to  the  owner  or  agent. 

When  the  notice  required  by  S  58,  supra,  is  given  by  mail,  the 
owner  of  real  property  affected  by  the  proposed  increase  in  valu- 
ation is  entitled  to  ten  days'  notice,  under  Laws  1893,  p.  414,  §  21 
(Bal.  Ck>de,  S  4891),  which  provides  that  in  case  of  service  by  mail 
the  time  of  service  shall  be  double  that  required  in  a  case  of  per- 
sonal service. 

Where  the  statute  requires  notice  to  a  property  owner  of  a 
proposed  increase  in  the  valuation  of  his  property  for  taxation,  an 
increase  without  notice  is  void,  even  though  the  conclusion  of  the 
board  may  be  fair  and  in  accordance  with  substantial  justice. 

Appeal  from  Superior  Court,  Jefferson  County. — ^Hon. 
J.  G.  McClinton,  Judge.    Reversed. 

Morris  B,  Sachsy  for  appellant. 
Thomas  M.  Fisher y  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^The  appellant  instituted  this  proceeding 
in  the  superior  court  for  Jefferson  county  for  the  purpose 
of  obtaining  a  writ  of  certiorari  to  review  the  proceedings 
of  the  board  of  equalization.  The  lower  court,  on 
£nal  hearing,  gave  judgment  against  the  plaintiff, 
and  thereupon  this  appeal  was  prosecuted.  It  ap- 
pears from  the  record  that  the  plaintiff  is  a  citizen 
4yf  the  state  of  California,  and  the  owner  of  18.37  acres 
of  land  known  as  the  "  Port  Townsend  Sawmill  Property,'^ 
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and  that  said  property  was  assessed  for  the  year  1897  as 
follows:  Land,  $1,600;  improvements,  $2,000;  total, 
$3,600 — as  appears  from  the  return  of  the  assessor  for  said 
county  filed  with  the  clerk  of  the  board  of  equalization 
on  the  1st  day  of  August,  1897.  From  the  return  made 
to  the  writ  by  the  respondents  it  appears  that  the  follow- 
ing orders  were  made  by  that  board  concerning  this  prop- 
erty: 

"  On  Wednesday,  August  11th,  the  following  change 
in  value  was  ordered:  Myer  Lewis,  18  and  37-100  acres, 
in  section  1,  township  30,  range  1  W.,  from  valuation  by 
assessor  of  $3,600  to  valuation  of  $9,300." 

"  Clerk  of  board  to  notify  Myer  Lewis  that  notice  sent 
him  August  11th,  1897,  in  reference  to  assessment  on 
lands  in  section  1,  township  30,  range  1  W.,  was  in  error, 
and  that  said  assessment  is  reduced  from  $18,000  to 
$17,000.     ..." 

On  Monday,  August  16th,  the  following  proceedings 
were  had  and  done: 

"  On  motion  the  board  reconsidered  its  action,  taken 
August  11th,  1897,  in  the  matter  of  the  assessment  of 
Myer  Lewis  on  18  and  37-100  acres  in  sectiouj  1,  township 
30,  range  1  W.,  in  which  it  raised  the  assessment  on  said 
land  from  $3,600  to  $9,300;  also  order  made  August  12th, 
1897,  in  reference  to  same  matter.     ..." 

And  the  following  final  order  was  made: 

"  Ordered  by  the  board  that  the  assessment  of  Myer 
Lewis  on  18  and  37-100  acres  in  section  1,  township  30, 
range  1  W.,  be  raised  from  $3,600  to  $17,000." 

^N'otice  of  this  order  was  directed  to  be  given  by  the 
clerk  of  the  board  by  mail  to  Lewis,  addressed  to  San 
Francisco,  and  also  Port  Townsend,  citing  him  to  appeal 
on  or  before  August  21st,  to  show  cause  why  his  assess- 
ment "  should  not  be  so  raised."  These  notices  were  placed 
in  the  postoffice  at  Port  Townsend,  August  17,  1897,  ai 
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about  the  hour  of  6  p.  m.,  and  on  the  21st  of  August 
the  board  of  equalization  adjourned.  The  lower  court 
found  that  the  true  value  of  the  land,  according  to  the 
judgment  of  the  assessor,  was  $16,000;  that  after  deliv- 
ering the  assessment  roll  to  the  board  of  equalization  and 
his  attention  had  been  called  to  the  assessment  the  assessor 
added  a  cipher  to  the  $1,600,  thereby  changing  it  to 
$16,000,  and  also  changed  the  total  from  $3,600  to 
$18,000;  and  further  found  that  he  intended  to  assess 
it  at  that  sum,  and  had  set  down  the  figure  $1,600  in 
lieu  thereof  through  inadvertence  and  mistake.  The  court 
further  found 

^^that  said  defendants,  as  such  board  of  equalization,  be- 
tween the  4th  and  21st  days  of  August,  1897,  made  several 
irregular  and  inconsistent  orders  in  attempting  to  equalize 
the  assessment,  the  intent  and  result  of  which  was  to  equal- 
ize the  same  by  leaving  the  valuation  of  said  land  stand 
at  $16,000,  and  by  reducing  the  valuation  placed  by  the 
assessor  on  the  improvements  thereon  from  $2,000  to 
$1,000,  thereby  reducing  the  total  assessed  valuation  of 
aaid  land  and  improvements  of  plaintiff  from  $18,000 
to  $17,000;  .  .  .  that  said  valuation  of  $16,000 
placed  on  said  land  and  $1,000  placed  on  said  improve- 
ments were  fair  and  reasonable,  and  not  above  the  value 
placed  upon  other  property  in  the  same  neighborhood  and 
similarly  situated,  and  that  plaintiff  is  in  no  wise  wronged 
by  the  action  of  the  said  board." 

Kespondents  have  moved  to  dismiss  this  appeal,  contend- 
ing that  the  court  had  no  authority  to  issue  a  writ  of 
review  in  this  case.  In  support  of  the  motion  to  dismiss, 
it  is  urged  that  the  board  of  equalization  provided  by  §  58, 
ch.  71,  p.  162,  Laws  1897  (Bal.  Code,  §  1714),  does  not 
exercise  judicial  functions,  and  that  §  4,  p.  115,  Laws  1895 
CBal.  Code,  §  5741),  restricts  the  granting  of  the  writ  to 
cases  where 
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"  an  inferior  tribunal,  board  or  oflGlcer,  exercising  judicial 
functions,  has  exceeded  the  jurisdiction  of  such  tribunal, 
board  or  officer,  or  one  acting  illegally,  or  to  correct  any 
erroneous  or  void  proceeding,  .  .  .  and  there  is  no 
appeal,  nor  in  the  judgment  of  the  court,  any  plain,  speedy 
and  adequate  remedy  at  law." 

In  Olympia  Waterworks  v.  Thurston  Co.,  14  Wash. 
268  (44  Pac.  267),  cited  by  both  counsel,  it  was  held  that 
an  appeal  did  not  lie  from  a  decision  of  the  board  of  equal- 
ization to  the  superior  court.  In'  the  course  of  the  opinion 
it  was  said: 

"...  It  is  claimed  by  the  water  company  that  the 
equalization  of  the  valuation  is  in  the  nature  of  a  judicial 
proceeding,  and  within  the  proper  jurisdiction  of  the  courts. 
There  are  some  cases  which  so  hold,  and  there  are  others 
from  courts  of  equal  repute  which  hold  directly  to  the 
contrary.  But,  in  our  opinion,  it  is  not  necessary  for  the 
purposes  of  this  case  that  we  should  decide  as  to  the  nature 
of  the  proceeding  before  the  board  of  equalization." 

The  disposition  of  the  motion  in  the  present  case  involves 
a  determination  of  the  character  of  function  exercised  by 
such  board,  and  we  have  become  satisfied  that  the  over- 
whelming weight  of  authority  is  that  such  boards  exercise 
judicial  functions.  Cooley,  Taxation  (2d  ed.),  p.  422; 
Hagar  v.  Reclamation  District,  111  U.  S.  701  (4  Sup.  Ct- 
663);  Stanley  v.  Supervisors^  121  U.  S.  585-550  (7  Sup. 
Ct.  1234);  StuaH  v.  Palmer,  74  N.  Y.  183  (30  Am. 
Eep.  289);  State  v.  Jersey  City,  24  K  J.  Law,  662-666; 
State  V.  Morristown,  34  N.  J.  Law,  445;  Qriffin  v. 
Mixon,  38  Miss.  424.  See  authorities  given  in  note  to 
Hagar  v.  Reclamation  District,  111  U.  S.  710  (4  Sup.  Ot* 
670). 

In  further  support  of  the  motion  to  dismiss,  it  is  urged 
that  the  plaintiff  has  a  remedy  against  the  treasurer  to 
prevent  the  sale  of  the  property,  if  improperly  assei^ed. 
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We  think,  howefver,  that  the  remedy  which  would  be 
afforded  by  injunctive  relief  in  such  eases  is  neither  speedy 
nor  adequate,  and  it  is  doubtful  if  that  remedy  could  be 
inyoked  until  some  actual  interference  was  threatened. 
ITor  does  the  fact  that  the  law  requires  the  tax  lien  to  be 
foreclosed  by  action  in  court  constitute  a  sufficient  objec- 
tion to  the  allowance  of  the  writ.  Under  the  present  rev- 
enue act,  proceedings  to  foreclose  the  tax  lien  cannot  be 
instituted  until  three  years  after  the  1st  day  of  December 
next  following  the  date  of  delinquency.  Sess.  Laws  1897, 
p.  182,  §  96  (Bal.  Code,  §  1751).  And  to  require  the 
taxpayer  to  await  the  institution  of  an  action  to  foreclose 
the  tax  lien  before  he  can  urge  the  objection  to  the  tax 
would,  in  many  cases,  amount  to  a  denial  of  justice,  and 
it  might  often  occur  that  it  would  be  more  to  the  advantage 
of  the  property  owner  to  submit  to  the  unjust  and  illegal 
tax  than  to  await  the  institution  of  the  action  to  foreclose. 
A  tax  upon  real  estate  is  a  first  lien  upon  the  property 
(§  78,  supra,  Bal.  Code,  §  1734)  and  its  existence  might 
interfere  materially  with  the  right  of  the  owner  of  the 
property  to  dispose  of  or  incumber  it.  It  follows  that  the 
motion  to  dismiss  must  be  denied. 

Passing  to  the  merits,  the  first  question  to  be  consid- 
ered is  the  right  of  the  assessor  to  alter  or  change  the 
assessment  after  he  has  returned  it  and  filed  the  lists  and 
books  with  the  clerk  of  the  board.     Laws  1897,  p.  160, 
§  54  (Bal.  Code,  §  1710)  requires  him  to  file  the  same 
on  or  before  the  first  Monday  in  August,  and  to  verify 
it  by  his  affidavit.     We  think  that  when  this  has  been 
done  it  is  beyond  the  power  of  the  assessor  to  make  any 
corrections  therein  or  additions  thereto.     The  statute  no- 
where authorizes  him  to  interfere  with  the  rolls  after  the 
same  have  been  filed,  and  there  are  many  reasons  why  he 
should  not  be  permitted  to  do  so.     ^o  notice  of  his 
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assessment  is  required  to  be  given  to  the  property  owner. 
The  law  fixes  the  time  when  the  assessor  shall  file  in  a 
public  office  his  return  of  the  assessment  That  operates 
as  notice,  and  affords  opportunity  to  the  propwty  owner 
to  ascertain  what  his  assessment  is.  If  satisfied  therewith, 
he  need  give  the  matter  no  further  consideration,  unless 
thereafter  he  receives  notice  of  any  proposed  increase. 

The  various  orders  made  by  the  respondents  in  this  case 
were  inconsistent,  but  by  their  final  order  all  former  action 
in  reference  to  plaintiff's  property  was  rescinded,  and  as 
a  substitute  for  former  orders,  and  in  lieu  thereof,  they 
proceeded  to  raise  the  assessment  from  $3,600  to  $17,000. 
Eespondents  are  not,  therefore,  in  the  position  to  say  that 
the  assessment  as  returned  by  the  assessor  was  $18,000 
or  anything  excepting  what  they  finally  recognized  it  to 
be,  viz.,  $3,600. 

The  remaining  question  is,  in  proceeding  to  raise  the 
assessment  did  they  exceed  their  jurisdiction?  Laws  1897, 
p.  162,  §  68,  provides: 

"  First.  They  shall  raise  the  valuation  of  each  tract  or 
lot  of  real  property  which  in  their  opinion  is  returned 
below  its  true  and  fair  value  to  such  price  or  sum  as  tiey 
believe  to  be  the  true  and  fair  value  thereof,  after  at  least 
five  days'  notice  shall  have  been  given  in  writing  to  the 
owner  or  agent." 

The  so-called  notice  mailed  to  plaintiff  was  wholly  insuffi- 
cient under  this  statute,  and  amounted  to  no  notice  what- 
ever; in  fact,  no  effort  to  sustain  it  has  been  made  in  this 
court.  It  was  not  mailed  until  the  17th,  and  required 
the  plaintiff  to  show  cause  on  or  before  the  21st.  Had  it 
been  actually  served  on  the  17th,  it  would  still  have  been 
insufficient,  because  the  time  afforded  was  but  four  days, 
when  the  statute  entitled  the  plaintiff  to  five  days'  notice. 
But  we  think  where  such  notice  is  given  by  mail  it  is 
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governed  by  §  21,  cL  127,  p.  414,  Seas.  Laws  1898  (Bal. 
Code,  §  4891)  which  requires: 

"  In  case  of  service  by  mail,  the  papers  shall  be  depos- 
ited in  the  postoffice,  addressed  to  the  person  on  whom  it 
is  served,  at  his  place  of  residence,  and  the  postage  paid; 
and  in  such  case  the  time  of  service  shall  be  double  thai 
required  in  a  case  of  personal  service." 

But  it  is  claimed  by  respondents  that  the  proceedings 
show  an  honest  effort  to  get  the  proper  value  and  a  fair 
and  just  assessment,  and  that  substantial  justice  has  been 
done;  that  there  is  no  claim  that  the  property  was  assessed 
at  a  higher  rate  than  the  adjoining  property;  or  that  the 
value  of  the  improvements  placed  upon  the  land  was  not 
fair  and  reasonable.  It  is  sufficient  answer  to  say  that 
the  statute,  in  accord  with  the  spirit  of  the  constitution, 
contemplates  that  the  property  owner  shall  have  a  right 
to  be  heard  before  the  value  of  his  property  as  fixed  by 
the  assessor  is  raised,  and  it  is  no  justification  of  the  action 
of  the  respondents  proceeding  without  notice,  where 
notice  was  required  to  be  given,  to  say  that  the  conclusion 
reached  by  them  was  fair  and  accords  with  substantial 
justice.  It  will  be  time  enough  to  determine  those  ques- 
tions after  the  opportunity  for  hearing  which  the  law  has 
afforded  the  parties  has  been  given.  The  granting  of  the 
writ  in  the  present  case  is  simply  to  place  the  parties  in 
the  position  that  they  were  in  before  the  board  of  equali- 
zation took  any  action  in  the  premises,  and  under  such 
circumstances  the  statute  affords  ample  provision  for  the 
corrfction  of  any  mistakes  that  may  have  occurred,  and 
makes  it  possible  that  plaintiff's  property  shall  be  charged 
with  its  just  burden  of  taxation. 

The  judgment  dismissing  the  writ  must  be  reversed, 
and  the  cause  remanded  for  further  proceedings. 

Soon,  C.  J.,  and  Andees,  Duistbae  and  Keavis,  JJ., 
concur. 
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19  fflo  George  M.  Faulkner,  Appellant,  v.  City  op  Seattle, 

19  320  Respondent 

MUNICIPAL  COBPOBATIONB  —  INDEBTSDNB88 — BONDS  ON    SPECIAL    FTTNB 
—  WATBBWOBKB — CHANGE  OF   SYSTEM — ELECTIONS. 

The  issuance  of  l)ondB  for  the  construction  of  a  waterworks 
system  payable  from  a  fund  to  be  created  from  a  certain  percent- 
age of  the  gross  revenues  of  the  system,  would  not  create  a  debt 
against  the  city,  although  it  might  ultimately  prove  that  the  pro- 
portion of  revenues  from  the  system  allowed  for  current  expenses 
in  its  operation  would  be  inadequate  to  fully  meet  such  expenses. 

The  fact  that  a  special  fund,  which  is  to  be  provided  for  the 
construction  of  a  system  of  waterworks,  is  not  in  existence, 
would  not  make  expenditures  incurred  on  the  credit  of  that  fund 
and  which  are  provided  as  payable  therefrom,  an  indebtedness 
against  the  city. 

The  submission  of  a  proposition  to  the  voters  of  a  city  for  an 
extensive  addition  to  its  system  of  waterworks  and  for  a  change 
from  a  pumping  to  a  gravity  system,  is  governed  by  Laws  1893,  p. 
12,  S  2,  which  provides  that  a  plan  therefor  may  be  submitted  to 
the  people  and  adopted  by  majority  vote,  if  no  indebtedness  is 
created  against  the  city;  and  such  addition  does  not  come  within 
the  purview  of  Laws  1895,  p.  18  (BaL  Code,  §§  835-887),  requiring 
a  three-fifths  vote  in  favor  of  a  change  of  system,  as  the  latter 
statute  contemplates  and  governs  changes  in  a  system  in  pro- 
cess of  construction. 

Appeal  from  Superior  Courts  King  County. — ^Hon. 
Wm.  Hickman  Moobe,  Judge.    AflBrmed. 

W.  T.  Scott,  for  appellant. 

W.  E.  Humphrey,  and  Edward  Yon  Tohel  (John  K. 
Brown,  of  counsel),  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  action  was  brought  to  enjoin  the  city 
from  proceeding  with  the  construction  of  a  water  works 
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improvement  known  as  the  "  Cedar  River  Gravily  System." 
The  appeal  is  from  a  judgment  sustaining  a  general  demur- 
rer to  the  complaint.  In  October,  1895,  an  ordinance 
was  i)a88ed  providing  for  an  election  to  submit  the  ques- 
tion as  to  whether  the  city  should  make  certain  additions 
to  an  existing  pumping  system  then  in  use  and  owned  by 
the  city,  the  proposed  additions  being  set  forth  in  detail, 
together  with  the  proposed  manner  of  payment  for  the 
construction  thereof.  The  election  resulting  favorably 
to  the  proposed  scheme,  thereafter  another  ordinance  was 
passed  providing  for  the  condemnation  and  acquisition  of 
property  for  the  purpose  of  constructing  said  system  as 
L.LIin  4e  prZ:  o„W«,  ..d  .'propJLg  on. 
thousand  dollars  to  pay  certain  preliminary  expenses.  The 
ordinance  further  provided  for  the  letting  of  a  contract 
for  the  construction  of  the  system  and  the  issuance  of 
bonds  payable  from  a  fund  to  be  derived  by  setting  aside 
T5  per  cent  of  the  gross  receipts  of  the  system,  and  that 
the  contract  should  contain  a  provision  that  the  contractor 
should  take  aU  warrants  issued  by  the  city  in  payment  of 
any  and  all  real  estate  rights,  easements,  and  privileges 
necessary  to  the  prosecution  of  the  work,  at  par.  But  the 
ordinance  contained  the  further  provision  that  "payment 
for  all  such  real  estate  rights,  easements  and  privileges 
shall  be  made  from  sums  obtained  by  the  sale  of  warrants 
to  the  contractor  as  hereinbefore  provided  by  this  section, 
or  from  such  other  funds  as  the  city  council  shall  provide.^' 
The  contract  has  not  been  let^  but  the  city  was  about 
to  proceed  to  obtain  rights  of  way,  etc.,  preliminary 
thereto.  The  appellant  contends  for  a  reversal  of  the  judg- 
ment on  the  grounds  that  the  construction  of  said  system 
^would  create  a  debt  against  the  city  and  that  it  is  indebted 
in  an  amount  exceeding  the  constitutional  limit;  also 
because  the  conditions  precedent  provided  in  the  ordinance 
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for  obtaining  the  funds  necessary  for  the  improvement 
have  not  been  complied  with;  and  that  the  fund  is  not 
in  existence  and  cannot  come  into  existence  imtil  the  com- 
pletion and  acceptance  of  the  improvements,  and  until 
that  time  that  there  could  be  no  money  in  the  fund  against 
which  warrants  could  be  drawn  for  the  costs  and  expenses 
connected  therewith;  and  also  for  the  reason  that  the 
question  was  never  submitted  to  the  electors,  the  proposed 
improvements  not  being  an  addition,  but  being  a  change 
of  system.  It  is  conceded  that  bonds  issued  only  against 
a  fund  to  be  created  from  the  revenues  of  the  system 
would  not  create  a  debt  against  the  city.  Winston  v. 
Spokane,  12  Wash.  524  (41  Pac.  888).  But  it  is  con- 
tended in  this  case  that  under  the  allegations  of  the  com- 
plaint a  debt  would  be  created  because  the  city  proposes 
to  bind  itself  to  devote  75  per  cent,  of  the  gross  receipts 
to  the  payment  of  the  bonds  and  that  it  further  appears 
that  the  remaining  25  per  cent,  would  not  be  sufficient  to 
cover  the  operating  expenses  of  the  system.  But,  con- 
ceding this  to  be  true,  we  are  of  the  opinion  that  it  does 
not  appear  that  any  debt  would  be  created  by  the  contract 
There  is  no  uncertainty  about  the  proposition  so  far  as 
the  payment  of  the  proposed  bonds  is  concerned,  for  the 
ordinance  expressly  provides  that  the  contractor  shall  have 
no  claim  against  the  city  beyond  the  fimd  provided.  It 
is  impossible  to  determine  at  this  time  whether  25  per 
cent,  of  the  gross  receipts  will  be  sufficient  to  cover  operat- 
ing expenses,  and  the  allegations,  of  the  complaint  in  that 
respect  can  be  regarded  as  nothing  more  than  conclusions 
or  estimates.  Furthermore,  it  is  not  apparent,  in  case  the 
operating  expenses  should  exceed  said  25  per  cent.,  that 
the  city  could  not  provide  for  a  payment  thereof  in  some 
lawful  manner.  Of  course  it  could  not  be  done  by  issuing 
warrants,  which  would  create  an  additional  indebtedness 
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against  the  city  in  excess  of  the  limit,  but  it  does  not 
appear  that  there  is  any  intention  to  do  this.     It  is  ap- 
parent that  the  reservation  of  25  per  cent,  of  the  gross 
receipts  for  the  management  of  the  system  is  to  be  regarded 
as  an  estimate  upon  the  part  of  the  city,  to  be  assented  to 
by  the  contractor,  as  to  what  would  be  sufficient  for  the 
O{)eration  of  the  plant,  and  it  might  not  follow  that,  in 
case  it  should  be  found  insufficient,  an  additional  amount 
could  not  be  set  aside  or  raised  in  some  way.    At  any  rate, 
the  contract  for  the  construction  of  the  improvements  is 
limited  in  every  way  from  the  creation  of  any  debt  in 
excess  of  the  limit,  and  as  far  as  all  funds  and  costs  are 
concerned  it  is  this  contract  that  must  suffer  rather  than 
that  the  debt  limit  can  be  violated.     It  is  also  urged  that 
as  the  fund  is  not  now  in  existence  and  as  the  city  is  pro- 
posing to  acquire  rights  of  way  and  property  rights  prior 
to  the  creation  of  the  fund,  this  would  be  a  violation  of 
the  provision  with  reference  to  its  debt  limit,  but  that  does 
not  follow  necessarily.     There  may  be  some  method  for 
immediate  payment  provided  for  property  condemned,  or 
an  agreement  possibly  postponing  and  limiting  payment 
to  the  fund  contemplated  under  the  contract  for  the  con- 
struction of  the  works.     If  the  city  should  wrongfully 
attempt  to  make  payment  for  rights  of  way  out  of  its  gen- 
eral fund,  the  parties  holding  claims  against  that  fund  possi- 
bly could  interfere,  but  it  is  not  apparent  that  there  is  any 
intention  to  deplete  this  fund.    Appellant  further  contends 
that^  because  the  ordinance  authorizes  a  change  of  system 
from  a  pumping  to  a  gravity  one,  and  also  because  of  the 
extent  of  the  alterations  and  additions,  it  can  not  be  re- 
^rded  as  an  addition  merely,  but  is  an  entire  change  of 
system,  and  for  that  reason  it  was  necessary  that  it  should 
"be  assented  to  by  three-fifths  of  all  the  electors  voting  on 
the  proposition.     But  if  this  were  conceded,  it  does  not 
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appear  from  the  complaint  that  three-fifths  of  the  people 
voting  did  not  vote  in  favor  of  it.  Although  it  is  alleged 
that  the  ordinance  provided  for  the  submission  of  tiie  matter 
to  a  majority  of  the  electors,  this  is  not  equivalent  to  an 
allegation  that  three-fifths  did  not  vote  in  favor  of  it. 
However,  the  further  claim  of  the  respondent  must  be  susr 
tained,  that  under  chapter  8  of  the  Laws  of  1893,  p.  12, 
a  majority  vote  was  sufficient  so  long  as  there  was  no  pro- 
vision that  the  city  was  to  become  indebted  for  the  con- 
struction of  the  plant,  and  it  was  not  under  chapter  13  of 
the  Laws  of  1895,  p.  18  (Bal.  Code,  §§  886-837),  which 
refers  to  a  change  in  a  system  in  process  of  construction. 

We  are  of  the  opinion,  under  the  facts  shown,  that  the 
city  might  proceed  with  the  preliminary  work  as  is  pro- 
posed, although  it  has  not  the  power  to  issue  warrants 
against  the  fund  to  be  derived  by  the  sale  of  warrants  to 
the  contractor  in  advance  of  the  letting  of  the  contract^ 
as  provision  for  payment  may  be  made  in  some  other  man- 
ner, as  indicated. 

Affirmed. 

Re  AVIS,  DuNBAE,  GoEDON,  and  Aitoebb,  JJ.,  concur. 
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19"^|  The  State  of  Washington,  on  the  Relation  of  Joseph 

Ditmar,  Respondent,  v.  William  H.  Ditmar,  Appel^ 
lant, 

ALIMONY  —  FAILUBE  TO  COMPLY  WITH    AWARD  —  DEMAND  —  CONTEMPT^ 

— ATTACHMENT. 

The  court  has  power  to  punish  for  contempt  for  failure  to 
comply  with  an  order  for  the  payment  of  alimony,  although  tbe 
decree  awarding  alimony  may  have  been  made  a  lien  upon  the 
defendant's  realty. 
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A  finding  by  the  trial  court  that  defendant  la  able  to  satlafy 
a  decree  of  alimony  against  him  la  warranted  when  it  la  shown 
that  he  has  been  able  to  borrow  more  than  double  the  amount  of 
the  decree  to  apply  in  other  ways. 

The  fact  that  attachment  did  not  issue  against  the  defendant 
In  contempt  proceedings  is  not  a  matter  of  which  he  can  com- 
plain, when  he  has  voluntarily  appeared  in  the  action. 

Demand  upon  defendant  to  pay  a  decree  of  alimony  against 
him  is  unnecessary,  prior  to  proceedings  for  contempt,  when  it  is 
shown  that  defendant  asserted  he  would  never  obey  the  decree. 

Appeal  from  Superior  Court,  Lincoln  County. — ^Hon. 
C.  H.  Nkax,  Judge.    A£Bnned. 

N.  T.  Caton,  H.  N.  MaHin,  B.  K.  McComb,  and  /.  C. 
KlebeVy  for  appellant. 

Jackson  Brochy  Myers  &  Warren,  and  J.  A,  Haight, 
for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuiTBAB,  J. — On  the  3d  of  May,  1896,  the  respond- 
ent procured  a  divorce  from  the  appellant  and  in  that  case 
the  court  distributed  the  property  between  the  respondent 
and  appellant,  and  it  was  further  decreed  that  appellant 
should  also  pay  off  the  mortgage  of  $500  which  the  parties 
had  executed  upon  the  homestead,  which  the  court  decreed 
to  respondent.  In  May,  1897,  the  mortgage  not  having 
been  paid  off,  upon  the  petition  and  affidavit  of  the  respond- 
ent an  order  was  issued  to  show  cause  why  the  appellant 
should  not  be  punished  for  contempt.  Upon  the  trial  of 
this  cause  the  court  found  that  the  defendant  had  the  abil- 
ity and  means  to  fully  pay  and  satisfy  the  said  mortgage, 
a  fine  of  $1  and  costs  was  imposed,  and  it  was  ordered 
that  the  defendant  stand  committed  until  the  same  was 
paid.  It  was  also  ordered  and  adjudged  that  the  defendant 
(appellant  here)  should  pay  on  or  before  the  first  day  of 
October,  1897,  the  balance  due  of  the  $500  mortgage. 
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From  this  judgment  an  appeal  was  brought  to  this  court 
The  main  contention  in  this  case  is  that,  inasmuch  as  the 
payment  of  the  mortgage  was  secured  by  a  lien  on  the 
property  of  the  appellant,  the  enforcement  of  the  lien  was 
the  exclusive  remedy  of  the  respondent.  Several  cases 
are  cited  by  the  appellant  to  sustain  this  contention,  but  we 
think  they  utterly  fail  to  do  so.  The  most  of  the  cases 
bear  no  relation  whatever  to  the  question  under  discussion. 
The  case  of  Andrews  v.  Andrews,  69  HI.  609,  seems,  from 
the  syllabus,  to  hold  that  where  a  decree  is  made  a  lien 
on  land  it  is  not  proper  to  award  an  attachment  for  con- 
tempt for  failure  to  pay  the  amount  awarded.  An  inves- 
tigation of  this  case,  however,  shows  that  this  question  was 
not  really  decided  in  the  case,  but  that  this  was  an  appeal 
from  the  decree  in  the  divorce  case,  and  the  judgment  was 
reversed  for  the  reason  that  the  decree  required  the  pay- 
ments to  be  made  in  rapid  succession,  and  because  the  solic- 
itor was  allowed  an  exorbitant  fee.  It  is  true  the  court 
says: 

"  We  see  nothing  in  this  case  rendering  it  necessary  to 
call  this  power  [referring  to  an  attachment]  into  action, 
as  the  decree  in  behalf  of  complainant  was  made  a  lien 
on  the  land." 

The  court,  proceeding,  says: 

"  The  amount  allowed  by  the  court  is  so  largely  out  of 
proportion  to  the  service  rendered,  that  we  cannot  but  regard 
it  as  oppressive  upon  the  defendant,  in  view  of  the  amount 
of  alimony  allowed." 

The  court  then  proceeds  to  hold  that  the  whole  decree 
was  excessive,  and  reversed  the  cause  with  instnictions 
to  enter  a  decree  in  conformity  with  the  opinion  of  the 
supreme  court.  In  BlaJce  v.  People,  80  lU.  11,  also  cited 
by  the  appellant,  it  is  especially  held  that  the  court  has 
power,  either  by  sequestration  of  real  or  personal  estate 
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or  by  attachment  against  the  person,  by  fine  or  imprison- 
ment, or  both,  in  the  discretion  of  the  court,  to  enforce 
its  decrees,  and  it  is  held  that  these  remedies  are  cumula- 
tive. It  is  true  that  in  this  case  the  court  says  that  the 
spirit  of  our  constitution  forbids  that  the  pecuniary  inabil- 
ity of  the  party,  not  resulting  from  his  fraudulent  con- 
duct to  produce  that  condition,  be  punished  as  a  contempt 
by  imprisonment,  citing  O^Callaghan  v,  O^Callaghan,  69 
111.  552.    And  they  further  say  that 

"  Where  the  neglect  or  refusal  to  perform  the  decree 
is  not  from  mere  contumacy,  but  from  the  want  of  means, 
the  result  of  misfortune,  not  induced  by  any  fraudulent 
conduct  on  the  part  of  defendant,  the  party  will  be  com- 
pelled to  adopt  some  mode  other  than  imprisonment,  to 
enforce  the  decree,  consistent  with  the  practice  in  the 
courts,  either  by  execution  or  other  final  process,  or  by 
sequestration  of  real  or  personal  estate,  or  by  the  exercise 
of  such  other  powers  as  pertain  to  courts  of  chancery,  and 
which  may  be  necessary  to  the  attainment  of  justice." 

It  will  be  conceded  that,  if  it  is  out  of  the  power  of  the 
party  against  whom  the  decree  is  entered  to  comply  with 
its  conditions,  and  this  showing  is  made  to  the  court,  he 
has  purged  himself  of  the  contempt.  But  the  case  cited 
is  authority  on  the  proposition  that  the  remedies  are  cumu- 
lative, and  that  where  other  remedies  exist,  and  the  party 
has  contumaciously  refused  to  obey  the  decree  of  the 
courts  he  may  be  punished  for  contempt. 

In  the  case  at  bar,  after  reading  the  testimony,  we  are 
not  prepared  to  say  that  the  appellant  was  not  able  to 
satisfy  this  mortgage,  and  believe  that  the  court  found 
the  facts  as  they  should  have  been  found,  viz.,  that  he  was 
able  to  satisfy  the  same.  The  evidence  shows  that  the 
appellant  here  had  borrowed  some  $1,200  since  this  de- 
cree had  been  entered,  and,  if  he  was  able  to  borrow  money 
to  pay  his  own  debts  or  to  invest  in  property,  he  was  evi- 
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dently  able  to  obtain  the  money  to  meet  the  demands  of 
the  decree.  There  are  several  other  points  raised  in  this  case, 
but  we  think  they  are  without  substantial  merit.  A  good 
deal  is  said  concerning  the  fact  that  an  attachment  did 
not  issue  against  the  person  of  the  appellant,  but  the  ap- 
pellant appeared  in  the  action,  thereby  waiving  the  neces- 
sity of  an  attachment.  An  attachment  is  not  for  the 
benefit  of  the  defendant  in  the  action,  but  for  the  benefit 
of  the  other  party.  As  far  as  the  question  of  demand  was 
concerned,  If  the  court  believed  the  testimony  of  the 
respondent,  a  demand  was  unnecessary,  for  the  appellant 
had  stoutly  asserted  that  he  would  never  obey  the  decree. 
We  think  there  is  no  merit  in  the  appeal,  and  the  judg- 
ment will  be  affirmed. 

Scott,  C.  J.,  and  Anders,  Goedon  and  Reavis,  JJ., 

concur. 
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^  ^  H.  C.  Lynde,  Appellant,  v.  A.  S.  Dibble,  Respondent. 

OFFICR — TRIAL  OF  TITLE  —  DIBinBBAL. 

Mandamus  Is  not  the  proper  remedy,  when  the  title  to  an  office 
Is  in  controversy. 

Where,  pending  the  trial  of  an  action  involylng  the  title  to  an 
office,  the  office  is  abolished,  the  action  will  be  dismissed  without 
determining  the  merits  of  the  controversy. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
L.  H.  Pbather,  Judge.    Appeal  dismissed. 

Porter-field  &  Rockwell,  and  Feighan  &  Ludden^  for  ap- 
pellant. 

J  ones  y  Belt  &  Quinn,  and  W.  A,  Lewis  j  for  respondent 
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May,  1808.  i         Opinion  of  the  Court — Gk>sDON,  J. 

The  opinion  of  tlie  court  was  deliyered  by 

Gordon,  J. — The  appellant  instituted  this  action  in  the 
superior  court  of  Spokane  county  to  compel  the  respondent 
to  surrender  to  him  possession  of  the  office  of  clerk  of 
the  municipal  court  of  the  cily  of  Spokane,  and  the  books, 
papers,  seal,  etc.  pertaining  thereto.  In  the  lower  court 
judgment  was  given  for  the  respondent,  dismissing  the 
action,  and  from  that  judgment  this  appeal  was  taken. 
The  office  in  contention  was  established  by  the  legislature 
in  1891.  Session  Laws  1891,  p.  Ill,  §  12  (1  Hiirs  Code, 
§  535,  Bal.  Code,  §  754). 

The  act  creating  the  office  authorized  the  city  council 
to  provide  by  ordinance  for  the  election  of  a  clerk  "  who 
shall  hold  his  office  for  such  length  of  time  as  the  council 
may  by  ordinance  provide,  and  who  shall  be  subject  to 
removal  in  the  same  manner  as  other  city  officers."  §  12, 
supra. 

On  March,  1891,  an  ordinance  was  passed  in  which  it 
was  provided  that  "  The  term  of  office  of  the  clerk  of  the 
city  of  Spokane  Falls  shall  be  four  years,  and  until  his 
successor  shall  have  been  duly  appointed  and  qualified." 

The  appellant  contends  that  this  ordinance  conflicts  with 
the  freeholders'  charter  which  went  into  effect  in  April, 
1891,  and  that  respondent's  term  terminated  on  the  14th 
of  May,  1897;  that  on  the  9th  day  of  July,  1897, 
appellant  was  by  the  mayor  appointed  to  the  office,  and 
such  appointment  was  approved  and  confirmed  by  the 
council  of  the  city;  that  thereupon  appellant  qualified 
as  required  by  law  and  demanded  of  respondent  the  pos- 
session of  the  office,  and  the  records  pertaining  thereto. 
It  further  appears  that  the  salary  of  such  clerk  is  $100 
per  month  and  that  the  city  is  a  city  of  the  first  class. 
Kespondent  contends  that  the  term  of  office  for  which  he 
was  appointed  had  not  expired  at  the  time  of  the  institution 
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of  this  action,  and  he  urges  that  the  title  of  office  cannot 
be  tried  in  a  proceeding  on  mandamus.  We  think  the 
authorities  abundantly  sustain  this  contention,  and  that 
it  is  too  well  settled  to  admit  of  argument  that  mandamus 
is  not  the  proper  remedy  where  the  title  to  an  office  i& 
in  controversy.  Biggs  v.  McBride^  17  Ore.  640  (21  Pac. 
878);  Frey  v.  Michie,  68  Mich.  323  (36  N.  W.  184); 
Kelly  V.  Edwards,  69  Cd.  460  (11  Pac.  1);  United  States 
V.  Guthrie,  17  How.  284.  But  it  also  appears  that  the 
office  no  longer  exists.  Laws  1897,  ch.  113,  p.  331  (Bal. 
Code,  §  762a),  which  went  into  effect  January  1,  1898, 
abolished  the  office,  and  under  the  well  settled  rule  in  such 
cases  this  court  would  do  no  more  than  dismiss  the  action 
without  determining  the  merits  of  the  controversy.  Hice 
V.  Orr,  16  Wash.  163  (47  Pac.  424);  State,  ex  rel  Coiner, 
V.  Wiclcersham,  16  Wash.  161  (47  Pac.  421).  The  right 
to  salary  can  be  readily  determined  in  an  action  at  law. 
Dismissed. 

Scott,  C.  J.,  and  Dunbar,  Eeavis  and  Andebs,  JJ.^ 
concur. 


10    830 

80    631 

s20    709 


[No.  2925.    Decided  May  19, 1898.1 

The  State  of  Washington,  on  the  Relation  of  L.  S. 
Howlett,  v.  Neal  Ghebtham,  as  Auditor  of  the  State 
of  Washington. 


REMOVAL  OF  8TATE   0FFICBB8  —  BIGHT  TO   HBABING. 

Under  the  constitutional  proyision  that  "aU  officers  not  liable 
to  impeachment  shall  be  subject  to  removal  for  misconduct  or 
malfeasance  in  office,  in  such  manner  as  may  be  provided  by  law/' 
and  under  Laws  1893,  p.  247  (Dal.  Ck>de,  §S  107-109),  giving^  the 
governor  power  to  remove  any  state  officer  appointed  by  him. 
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wheneyer  he  shall  be  satisfied  that  such  officer  has  been  guilty  of 
misconduct  or  malfeasance  in  office  or  is  incompetent,  the  sum- 
mary power  of  removal  is  vested  in  the  governor  without  right 
in  the  officer  removed  to  notice  and  a  hearing,  whether  his  term 
of  office  be  for  a  fixed  or  for  an  indefinite  period. 

Original  Application  for  Mandamus. 

Bogle  £  Rigg,  for  relator. 

Thomas  M,  Vance,  Ass't  Attorney  General,  for  respond- 
ent 

Peb  Curiam. — The  relator  seeks  by  this  proceeding  to 
compel  the  state  auditor  to  issue  to  him  a  warrant  for  his 
salary  as  arid  land  commissioner  claimed  to  have  been 
earned  since  March  25th  last.  He  held  the  position  under 
appointment  of  the  executive  and  his  term  would  not  have 
expired  by  limitation  until  June  16,  1899,  under  the 
act,  Laws  1895,  p.  452.  On  March  25th  aforesaid,  action 
was  taken  by  the  governor  as  follows: 

"  State  of  Washington,  Executive  Department, 

Olympia,  March  25th,  1898. 

Whereas,  The  State  of  Washington  contains  a  large 
area  of  arid  land  which  under  the  provisions  of  an  act 
of  congress,  known  as  the  Carey  Act,  and  acts  of  the 
legislature  of  the  state  of  Washington  of  1895  and  1897, 
might  be  made  productive  and  valuable,  affording  oppor- 
tunity, if  properly  utilized  according  to  the  intent  of  the 
acts  before  mentioned,  for  settlement  and  cultivation,  re- 
sulting in  immense  and  incalculable  advantage  to  the 
state: 

Now,  Therefore,  I,  John  R.  Rogers,  governor  of  the 
state  of  Washington,  being  satisfied  that  L.  S.  Howlett, 
duly  appointed  and  acting  commissioner  of  arid  lands  has, 
in  my  judgment,  been  guilty  of  misconduct  in  office,  do, 
by  virtue  of  the  power  in  me  vested,  hereby  remove  the 
said  L,  S.  Howlett  from  his  office  as  said  commissioner  of 
arid  lands,  and  the  vacancy  existing  by  reason  of  such 
removal  I  do  hereby  fill  by  the  appointment  of  Hon.  O.  R. 
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Holcomb,  of  Ritzville,  Adams  county,  Washington,  for 
the  unexpired  term  ending  June  16,  1899. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
caused  the  seal  of  the  state  of  Washington  to  be  affixed 
hereto  this  26th  day  of  March,  A.  D.  1898. 

By  the  governor:  J.  R.  Rogers. 

Great  seal  of  the  state  of  Washington. 

Attest:    Will  D.  Jenkins,  secretary  of  state." 

And  a  copy  was  served  as  specified  in  the  act  under 
which  the  same  was  had.  Laws  1893,  p.  247  (BaL  C!ode, 
§§  107-109).  A  question  is  raised  as  to  whether  man- 
damus is  an  appropriate  remedy,  under  the  showing  made 
here.  But,  considering  the  importance  of  having  matters 
of  this  kind  speedily  determined,  in  order  that  public 
interests  may  not  suffer,  the  court,  owing  to  the  conclusion 
it  has  reached  upon  the  merits  upon  the  relator's  own 
showing,  passes  that  question  and  goes  to  the  real  sub- 
stance of  the  controversy.  In  State  ex  rel.  McReavy  v. 
Burke,  8  Wash.  412  (36  Pac.  281)  the  last  mentioned  act 
was  under  consideration.  It  is  contended  by  the  relates 
that  the  holding  was  in  his  favor,  on  the  ground  that  the 
term  here  is  a  fixed  and  definite  one.  But  what  was  said 
in  the  opinion  there  with  reference  to  the  weight  of  author- 
ity upon  the  giving  of  notice  and  an  opportunity  to  appear 
and  defend  in  cases  of  fixed  terms  was  as  to  those  cases 
where  the  act  did  not  provide  otherwise.  Section  8,  art.  5, 
of  the  constitution  is  as  follows: 

^^  All  officers  not  liable  to  impeachment  shall  be  subject 
to  removal  for  misconduct  or  malfeasance  in  office,  in 
such  manner  as  may  be  provided  by  law.^* 

The  constitution  left  it  entirely  to  the  legislature.  It 
is  clear  that  the  power  of  removal  may  be  vested  in  the 
governor  without  any  right  of  appeal,  and  in  construing 
the  act  the  court  held  that  it  provided  for  a  removal  by 
the  governor  without  notice  whenever  he  was  satisfied  that 
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the  incumbent  had  been  guilty  of  misconduct  or  malfeas- 
ance in  office,  and  that  his  action  was  not  subject  to  the 
control  of  the  courts^  the  intention  being  to  provide  for 
a  summary  removal  of  minor  state  officers  without  the 
delays  occasioned  by  protracted  litigation.  Additional 
weight  at  this  time  is  lent  to  that  construction  of  the  act 
by  reason  of  the  fact  that  several  sessions  of  the  legisla- 
ture have  been  held  since  then  and  no  change  has  been 
made.  We  are  of  the  opinion  that  the  relator  was  lawfully 
removed. 
Writ  denied. 


[No.20i6.    Decided  May  10.  1808.] 

Otto  BRiNoaoLDy  Appellant,  v.  City  op  Spokane  et 

al.f  Respondents. 

C08T8 — WHAT     ITEMS     PBOPBB  —  RBTAXATIOM — TIME     FOB     MOllON  — 

WBIT  OF  BBYIBW. 

Where,  in  a  Judgment  for  costfl  In  favor  of  the  prevailing  party, 
the  costs  are  taxed  in  blank,  the  failure  of  the  losing  party  to 
move  for  retaxation  within  ten  days  after  entry  of  Judgment  will 
not  constitute  a  waiver  of  the  right  to  retaxation. 

Stenographers'  fees  for  attendance  at  court  and  transcribing 
testimony  cannot  be  taxed  against  the  losing  party. 

The  office  of  a  writ  of  review  being  to  enforce  the  Judgment 
which  should  have  been  rendered  by  the  lower  tribunal,  where 
the  lower  tribunal  has  no  Jurisdiction  to  adjudge  costs  the  superior 
court  would  be  without  Jurisdiction  to  enter  Judgment  for  the 
coets  incurred  before  such  lower  tri^bunal. 

Appeal  from  Superior  Courts  Spokane  County. — ^Hon. 
Leandeb  H.  P&ATHSBy  Judge.    Affirmed. 

W.  A.  Lewis,  for  appellant. 
A.  0.  Avery y  for  respondents: 
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In  certiorari  proceedings  no  costs  are  allowed  unless 
expressly  provided  by  statute.  People  v.  Board  of  Police^ 
39  K.  Y.  506;  Commonwealth  v.  Ellis,  11  Mass.  465; 
People  t\  McDonald,  69  N.  Y.  362;  Baldwin  v.  Wheaton, 
12  Wend.  262 ;    Berry  v.  Lowe,  10  Mich.  9. 

The  opinion  of  the  court  was  delivered  by 

DuxBAR,  J. — This  action  was  originally  brought  before 
the  board  of  police  commissioners  of  the  city  of  Spokane, 
seeking  to  remove  the  appellant,  Otto  Bringgold,  from 
his  position  as  police  officer  of  said  city.  Trial  was  had 
before  the  aforesaid  board,  and  judgment  therein  rendered 
against  the  appellant,  removing  him  from  his  position  as 
police  officer  of  the  city  of  Spokane.  Thereafter  the  ap- 
pellant caused  a  writ  of  review  of  the  superior  court  of 
the  state  of  Washington  to  issue  to  the  board  of  police 
commissioners,  and  upon  the  return  of  the  police  com- 
missioners to  the  said  writ  and  the  record  in  the  cause,  a 
trial  was  had  in  the  superior  court  and  judgment  was  there- 
in rendered  restoring  Bringgold  to  all  the  rights,  duties, 
privileges,  salary  and  emoluments  of  the  said  office  as  police 
officer  of  the  city  of  Spokane;  and  the  judgment  provided 
that  Bringgold  recover  of  the  defendants  his  costs  and 
disbursements  in  his  behalf  expended,  taxed  by  the  clerk 
of  the  court  at  "  $  .  .  ."  This  judgment  was  duly 
filed  and  entered  in  the  office  of  the  clerk  of  the  said 
superior  court,  on  the  19th  day  of  June,  1897.  On  the 
21st  day  of  June,  the  appellant  filed  in  the  office  of  the 
clerk  of  the  superior  court  his  cost  bill,  and  included  in 
said  cost  bill  the  costs  of  the  said  superior  court,  and  also 
the  costs  of  the  original  trial  before  the  board  of  police 
commissioners.  On  the  16th  day  of  July  the  respond- 
ents filed  a  motion  in  the  office  of  the  clerk  of  the  said 
superior  court  to  retax  the  costs,  and  on  the  25th  day  of 
September  the  motion  to  retax  costs  was  heard.    The  court 
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sustained  the  motion  by  striking  from  the  cost  bill  all  of 
the  costs  of  the  trial  of  the  case  before  the  board  of  police 
commissioners,  and  limited  the  costs  on  the  retaxation 
thereof  to  the  costs  incurred  in  the  superior  court,  and  from 
this  order  of  the  court  sustaining  the  motion  to  retax  costs 
this  appeal  is  taken. 

It  is  claimed  by  the  appellant  that  the  time  which  the 
law  allows  for  retaxing  the  costs,  viz.,  ten  days,  had  ex- 
pired before  the  motion  to  retax  was  made,  and  that,  con- 
sequently, the  respondent  had  waived  any  right  that  it 
had  to  retax  the  costs.  The  record,  however,  shows  that 
the  costs  were  taxed  in  blank.  The  appellant  claims  that 
this  is  in  accordance  with  the  custom  and  rules  of  the 
superior  courts  of  this  state.  But  no  custom  or  rule  of  a 
superior  court  would  warrant  the  perpetration  of  an  injus- 
tice of  this  kind.  The  respondents  would  have  a  right  to 
presume  that  only  the  legal  costs  would  be  taxed,  and 
would  have  no  notice  whatever  of  the  fact  that  the  costs 
of  a  lower  tribunal  were  to  be  included  in  the  cost  bill. 
The  fact  is,  as  shown  by  the  record,  that  as  soon  as  the 
costs  objected  to  were  inserted,  the  motion  for  the  retaxa- 
tion thereof  was  duly  made.  It  is  contended  by  the  re- 
spondents that  no  provision  having  been  made  by  our  stat- 
ute for  the  taxation  of  costs  in  certiorari  cases,  and  costs 
being  entirely  statutory,  no  costs  at  all  should  be  allowed 
in  this  case.  The  sum  of  $22,  however,  was  allowed  by 
the  lower  court  as  costs  in  the  superior  court.  No  move 
was  made  against  that  amount  by  the  respondents.  Con- 
sequently the  question  of  those  costs  is  not  properly  at 
issue  here  and  we  will  not  determine  it.  The  cost  bill 
filed  includes  the  following  items: 

"  Paid  for  typewriting,  500  folios,  copies  served $50 

Paid  stenographer,  5  days'  service 50 

Paid  transcribing  testimony  for  board. 25  " 
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We  have  repeatedly  held  that  stenographers^  and  kin- 
dred fees  cannot  be  taxed  against  the  lodng  party,  so  that 
in  any  event  the  costs  above  enumerated  conld  not  have 
been  allowed. 

But  we  think  the  undisputed  rule  of  law  is  that  the 
office  of  a  writ  of  review  is  to  enforce  the  judgment  which 
should  have  been  rendered  by  the  lower  tribunal.  It  is 
conceded  that  the  police  commission  had  no  jurisdiction 
to  adjudge  costs  in  the  proceedings  which  were  had  before 
it.  That  being  true,  the  superior  court  was  without  juris- 
diction upon  the  review  to  enter  a  judgment  for  the  costs 
incurred  in  the  trial  before  the  police  commissioners.  Its 
jurisdiction  could  only  go  to  the  extent  of  rendering  the 
judgment  that  should  have  been  rendered  by  the  lower 
tribunal. 

The  court  committed  no  error  in  retaxing  the  costs  and 
its  judgment  will  therefore  be  affirmed. 

Scott,  0.  J.,  and  Aitdbbs,  Qoedon  and  Keavis,  JJ., 

concur. 


[No.  2966.    Decided  May  19, 1898.) 

The  State  of  Washington,  on  the  Relation  of  Oerman 
Savings  and  Loan  Society,  v.  Lbandbb  H.  Prather, 
Judge,  AND  The  Superior  Court  of  Spokane 
County. 

DUB    PB00B8B    OF    LAW  —  FOBCIBLB    BNTRT    AND    DBTAINBR — WRIT    OF 

RESTITUTION. 

Section  5534,  Bal.  Code,  authorising  the  plaintiff,  upon  the  insti- 
tution of  an  action  of  forcible  entry  and  detainer  or  of  unlawful 
detainer,  to  secure  a  writ  of  restitution  awarding  him  the  pos- 
session of  the  realty  in  controversy  pending  action,  upon  his  glv- 
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ing  bond  securing  the  defendant  for  coats  and  damages  in  case  the 
defendant  should  recover  Judgment,  is  not  unconstitutional  as  be- 
ing a  deprivation  of  property  without  due  process  of  law,  since  the 
statute  goes  no  further  than  to  provide  for  the  temporary  posses- 
sion of  the  property  pending  action. 

Original  Application  for  Mandamus. 

Cyrus  Happy ,  ior  relator. 

E.  Fitzgerald,  for  respondents. 

The  opinon  of  the  court  was  delivered  by 

Gordon,  J. — The  relator  was  plaintiff  in  an  action  of  un- 
lawful detainer  pending  in  the  superior  court  of  Spokane 
eounty,  and  in  that  action  applied  to  the  court  for  a  writ 
of  restitution  pursuant  to  the  provisions  of  §  6634,  Bal. 
Code.  Upon  hearing,  the  application  was  denied  upon  the 
ground  that  that  section,  which  is  §  10  of  the  act  of  1891 
(Session  Laws,  p.  183),  was  unconstitutional.  Thereupon 
the  relator  instituted  this  proceeding  for  a  peremptory 
writ  of  mandate  to  compel  the  respondent  as  judge  to  grant 
the  motion  of  plaintiff  for  an  order  requiring  the  clerk  of 
the  superior  court  to  issue  a  writ  of  restitution  and  to  fix 
the  amount  of  bond  to  be  given  by  the  plaintiff  thereon. 
The  sole  question  for  our  determination  is  whether  §  6634, 
supra,  is  in  violation  of  the  constitutional  provision  that 

"  No  person  shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  laV  (Wash.  Const,  art,  1,  §  8), 
which  is  substantially  the  provision  of  the  federal  consti- 
tution, art.  14,  §  1.     The  section  under  consideration  is 
as  follows: 

^  The  plaintiff,  at  the  time  of  commencing  an  action  of 
forcible  entry  or  forcible  detainer  or  unlawful  detainer,  or 
at  any  time  afterwards,  may  apply  to  the  judge  of  the 
court  in  which  the  action  is  pending  for  a  vmt  of  resti- 
tution restoring  to  the  plaintiff  the  property  in  the  com- 
plaint described,  and  the  judge  shall  order  a  writ  of  res- 

22—19  WASH. 
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titution  to  issue.  The  writ  shall  be  issued  by  the  clerk  of 
the  superior  court  in  which  the  action  is  pending,  and  be 
returnable  in  twenty  days  after  its  date;  but  before  any 
writ  shall  issue  prior  to  judgment  the  plaintiff  shall  execute 
to  the  defendant  and  file  in  court  a  bond  in  such  a  sum 
as  the  court  or  judge  may  order,  with  two  or  more  sureties, 
to  be  approved  by  the  clerk,  conditioned  that  the  plaintiff 
will  prosecute  his  action  without  delay,  and  will  pay  all 
costs  that  may  be  adjudged  to  the  defendant,  and  all  dam- 
ages which  he  may  sustain  by  reason  of  the  writ  of  resti- 
tution having  been  issued,  should  the  same  be  wrongfully 
sued  out." 

It  is  the  contention  of  the  respondent  that  the  proced- 
ure provided  for  by  this  section  effects  an  invasion  of  per- 
sonal and  property  rights,  and  operates  to  arbitrarily  deprive 
the  citizen  of  his  property  without  giving  him  an  opportan- 
ity  to  be  heard.  We  think  the  statute  does  not  deprive  de- 
fendant of  his  property,  but  merely  the  right  to  the  pos- 
session of  it — ^if  he  fails  or  neglects  to  give  a  bond — ^pend- 
ing the  suit,  and  unless  the  plaintiff  prevails  in  the  action 
a  return  of  the  property  to  the  defendant  must  follow. 
That  the  statute  does  not  in  express  terms  require  that  the 
bond  should  so  provide  in  nowise  alters  the  case.  It  re- 
sults from  a  judgment  in  defendant's  favor  as  fully  as  if 
it  was  specified  in  the  bond.  The  procedure  under  this 
statute  is  analogous  to  that  in  replevin,  with  this  difference 
in  the  practical  operation  of  it,  that  whereas  in  replevin 
the  property,  because  of  its  perishable  nature,  cannot  al- 
ways be  returned,  under  the  statute  we  are  considering 
the  very  nature  of  the  property  renders  it  almost  certain 
that  it  can  be,  and  in  both  cases  the  defendant  is  protected 
by  the  bond.  We  can  conceive  of  no  objection  to  this 
statute  that  could  not  be  urged  with  equal  force  to  the 
statutory  action  of  claim  and  delivery,  the  constitution- 
ality  of  which,  so  far  as  we  are  aware,  has  never  beea 
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questioned.  In  either  case,  if  defendant  fails  to  give  the 
forthcoming  bond  the  possession  (not  title)  passes  to  the 
plaintiff  pending  the  suit,  and,  if  plaintiff  fails  upon  the 
trial,  the  judgment  should  provide  for  its  return.  The 
most  that  can  be  said  is  that  defendant  is  deprived  of  the 
temporary  use  of  his  property,  upon  being  secured  for  any 
loss  or  damage  that  may  thereby  accrue,  and  even  this  he 
can  avoid  by  giving  the  bond  provided  by  the  statute.  We 
do  not  think  that  this  procedure  entails  such  hardship  upon 
a  defendant  as  requires  us  to  hold  the  act  unconstitutional. 
As  was  said  by  the  court  of  appeals  of  New  York  in  Happy 
V.  Mosher,  48  N.  Y.  813: 

"  Laws  must  furnish  general  rules,  and  are  to  be  judged 
by  their  general  effects  and  tendencies,  and  not  by  the  par- 
ticular mischief  which,  under  possible  circumstances,  tiiey 
may  occasion.'* 

In  attachment,  the  defendant  is  deprived  of  the  use  of  his 
property  and  the  possession  of  it  pending  the  litigation. 
In  replevin,  the  defendant  is  not  only  deprived  of  its  posr 
session  but  his  adversary  is  actually  put  in  possession  of  it 
pending  the  litigation.  It  cannot  be  successfully  main- 
tained that  the  constitutional  provision  under  consideration 
distinguishes  between  real  and  personal  property,  and  re- 
,gards  the  one  more  sacredly  than  the  other,  and  there  is 
no  more  constitutional  warrant  for  depriving  one  of  his 
personal  properly  than  of  his  real  property  without  due 
proceiSs  of  law.  In  proceedings  under  the  arrest  and  bail 
act — which  obtains  in  nearly  all  of  the  states — ^the  defend- 
ant may  be  arrested  and  deprived  of  his  liberty  pending 
litigation  and  in  advance  of  the  judgment  of  any  court,  un- 
less he  gives  security  to  perform  the  judgment  In  the 
case  of  stock  or  cattle  distrained  damage  feasant,  it  is  com- 
monly provided  by  statute  that  their  possession  may  be 
withheld  from  the  owner  pending  legal  proceedings.    Nu- 
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merouB  other  instances  might  be  mentioned  in  which  the 
owner  is  temporarily  deprived  of  the  possession  of  his  prop- 
erty pending  litigation  concerning  it,  but  we  think  it  would 
be  going  too  far  to  conclude  that  he  is  thereby  deprived 
of  his  property  within  the  meaning  of  the  constitutional 
provision.  Sec.  6589,  Bal.  Code  (2  Hill's  Code,  §561), 
provides  for  a  jury  in  cases  arising  under  this  act,  as  in 
other  law  actions,  and  our  conclusion  is  that  the  section  in 
question  does  not  conflict  with  the  constitution.  No  adjudi- 
cations under  similar  statutes  have  been  called  to  our  at- 
tention, but  upon  principle  the  conclusion  we  have  reached 
is  sustained  in  Happy  v.  Mosher^  supra;  Mehlin  v.  Ice,  56 
Fed.  12;  Randall  v.  KeUor,  60  Me.  37  (11  Am.  Kep.  169); 
Montana  Co.  v.  St  Louis  Min.  Co.y  152  U.  S.  160  (14  Sup. 
a.  606). 

The  writ  will  issue  as  prayed. 

Scott,  C.  J.,  and  Dunbab  and  Aitoebs,  JJ.,  concur. 


rNo.  2881.    Decided  May  20, 1808.] 

£37  eSI         Mary   J.    Anderson,   Administratrix,  Respondent,    v. 

Northern  Pacific  Railway  Company,  AppeUanL 
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A  brief  filed  irregularly  end  out  of  time  by  one  not  an  attorney 
of  record  in  the  case  will  be  stricken  from  the  lUes. 

Where  a  statement  of  facts  as  filed,  served  and  settled,  con- 
tained an  exception  to  an  erroneous  instruction,  and  it  was  a 
disputed  question  as  to  whether  the  exception  had  been  taken, 
the  action  of  the  court  in  granting  a  motion  several  montha  after 
settlement  to  strike  the  exception  was  unwarranted,  when  there 
was  no  showing  of  fraud  respecting  the  insertion  of  the  exception. 
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One  who  goes  upon  the  land  of  another  on  a  dark  and  stormy 
night,  with  knowledge  of  an  exposed  pit  thereon,  and  is  injured 
by  falling  into  the  pit,  which  was  located  at  a  point  more  than 
fifty  feet  from  the  customary  path  across  the  premises,  is  charge- 
able with  such  negligence  as  to  bar  recovery  on  his  part. 

Proof  that  plaintiff's  intestate  was  found  at  the  bottom  of  a  pit 
flye  feet  deep,  on  the  morning  following  a  dark  and  stormy  night, 
severely  injured  (apparently  by  a  fall),  and  unconscious,  dying 
shortly  after  as  a  result  of  his  injuries,  and  there  was  blood  upon 
One  of  the  stone  walls  of  the  pit,  where  his  head  had  evidently 
struck,  is  sufficient,  after  verdict,  to  establish  the  fact  that  his 
death  was  caused  by  falling  into  the  excavation. 

One  who  goes  upon  the  land  of  another  after  notice  to  keep 
off,  is  a  trespasser,  regardless  of  the  purpose  for  which  the  notice 
waa  given,  as  such  notice  is  sufficient  to  rebut  any  presumption  of 
license. 

Appeal  from  Superior  Court,  Lincoln  County. — ^Hon.  C. 
H.  Neat,  Judge.    Reversed. 

Stolly  Stephens,  Bunn  &  Macdonald,  and  D.  J.  Crowley j 
for  appellant 

N.  T.  C atony  and  Mount  &  Merritt,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^Thia  action  was  brought  by  the  plaintiff 
to  recover  damages  of  the  defendant  for  the  death  of  her 
husband.  Before  argument  on  the  merits  a  motion  was 
made  by  respondent  to  strike  an  additional  brief  filed  by 
one  of  the  general  attorneys  for  the  company,  but  who  was 
not  an  attorney  of  record  in  the  case.  The  brief  having 
been  filed  irregularly  and  out  of  time,  the  motion  to  strike 
was  granted.  Also,  the  appellant  moved  to  strike  several 
orders  made  by  the  court  some  months  after  the  settle- 
ment of  the  statement  of  facts,  granting  a  motion  to  strike 
therefrom  an  exception  to  one  of  the  instructions.  The 
statement  was  filed  and  served  in  January,  1898.  No 
amendmenta  having  been  proposed,  after  the  lapse  of  time 
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provided  therefor  the  statement  waa  settled  accordingly. 
It  is  conceded  that  the  exception  to  the  instruction  was 
contained  in  the  statement  as  filed^  served  and  settled,  but 
it  was  contended  by  the  respondent  that  it  was  not  in  fact 
taken  at  the  time  of  the  trial.  This  was  disputed  by  the 
appellant.  The  instruction  related  to  the  measure  of  dam- 
ages  and  is  conceded  to  have  been  erroneous.  The  state- 
ment was  prepared  under  the  direction  of  counsel  who  did 
not  try  the  cause.  There  being  no  fraud  claimed  or  shown, 
and  it  being  a  disputed  question  as  to  whether  the  excep- 
tion was  taken,  considering  the  regularity  of  the  settlement 
the  court  was  of  the  opinion  that  the  exception  should 
stand,  and  the  motion  to  strike  the  subsequent  orders  was 
granted. 

The  verdict  recovered  was  in  the  sum  of  $30,000  and 
was  largely  excessive.  The  deceased  was  not  a  skilled 
workman,  but  an  ordinary  laborer  forty-two  years  of  age, 
and  had  not  earned  at  any  time  to  exceed  $50  per  month, 
and  that  as  a  railroad  laborer.  At  the  time  of  his  death, 
and  for  some  time  previous  thereto,  he  was  working  in  a 
saloon  at  $30  a  month.  "Were  it  only  a  question  of  ex- 
cessive damages  and  no  error  of  law,  the  court  might  have 
followed  the  plan  sometimes  adopted  of  allowing  the  plain- 
tiff to  elect  to  take  a  lesser  sum;  but  there  are  other  and 
more  important  questions  raised,  going  to  the  right  of  the 
plaintiff  to  recover  at  all,  and  it  will  be  necessary  to  make 
a  fuller  statement  of  facts. 

The  defendant  was  the  owner  of  an  irregular  tract  of 
land  of  some  extent  near  the  business  portion  of  the  city  of 
Sprague,  which  had  been  used  by  it  as  a  yard  and  site  for 
its  railroad  shops.  In  the  summer  of  1896  the  shops  were 
destroyed  by  fire  and  temporary  structures  built,  which 
were  used  for  some  time  and  then  removed  and  the  yards 
abandoned  except  for  a  pump  house.     The  property  was 
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unfenced  and  persons  were  in  the  habit  of  crossing  it  on 
the  way  between  their  homes  and  the  business  portion  of 
the  city.  In  this  plat  of  ground  was  a  pit  five  feet  deep, 
six  feet  wide  and  from  eight  to  eleven  feet  long,  left  ex- 
posed, which  had  been  formerly  used  by  the  company  in 
cleaning  its  engines.  Its  use  was  discontinued  some  months 
previous  to  the  injury,  which  happened  on  the  24th  of 
March,  1897.  The  sides  of  the  pit  had  been  walled  up 
with  stone.  The  night  of  the  24th  of  March  was  a  dark 
and  stormy  one,  and  the  evidence  went  to  show  that  the 
deceased,  in  going  from  the  place  where  he  was  at  work 
to  his  home  on  said  night,  fell  into  this  pit,  striking  his  head 
against  the  opposite  wall,  resulting  in  injuries  which  soon 
caused  his  death.  It  is  contended  by  the  appellant  that 
the  proof  was  insufficient  to  show  that  the  deceased  came 
to  his  death  in  this  manner.  It  was  proved  that  he  was 
found  in  the  pit  next  morning,  severely  injured,  appar^ 
ently  by  a  f aU,  and  unconscious,  there  being  blood  upon 
the  wall  where  evidently  his  head  had  struck.  In  support 
of  the  verdict,  we  think  the  evidence  was  sufficient  to  show 
that  his  death  was  caused  in  the  manner  indicated.  It  is 
also  conceded  that  the  deceased  was  not  upon  the  defend- 
ant's premises  in  consequence  of  any  business  he  had  with 
the  defendant,  but  crossed  the  same  purely  for  his  own 
purposes  and  convenience.  One  of  the  defenses  was  that 
the  deceased  was  guilty  of  contributory  negligence  in  en- 
deavoring to  cross  the  tract  in  question  on  such  a  dark  and 
stormy  night  that  he  was  unable  to  see  the  excavation. 
It  is  also  conceded  that  deceased  knew  of  this  excavation 
when  it  was  in  use  by  the  company,  but  it  is  contended 
that  there  was  nothing  to  show  that  he  knew  it  was  there 
at  the  time  of  his  death.  It  also  appears  from  the  undis- 
puted testimony  that  persons  in  crossing  this  tract  were 
in  the  habit  of  following  certain  paths  and  that  the  nearest 
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path  to  this  pit  was  some  fifty-five  feet  distant  at  its  near- 
est point 

We  are  of  the  opinion  that  this  case  falls  clearly  within 
the  principle  of  many  others  decided  by  this  court,  wh^e 
no  recovery  was  allowed  as  a  matter  of  law.  It  having 
been  shown  that  the  deceased  had  knowledge  of  the  exca- 
vation as  aforesaid,  and  it  also  appearing  that  he  had  been 
in  the  habit  or  had  frequently  crossed  the  tract  in  ques- 
tion up  to  the  time  of  the  injury,  and  the  pit  being  op^i 
and  exposed  ^d  nothing  to  prevent  its  being  seen,  at  least 
when  near  it,  it  must  be  presumed  that  he  had  knowledge 
of  its  existence  and  was  chargeable  with  negligence  in  at- 
tempting to  cross  when  it  was  so  dark  that  he  could  not 
see  the  pit  or  follow  the  paths  which  had  been  used  by 
people  in  crossing  the  tract. 

Another  defense  urged  against  the  right  of  plaintiff  to 
recover  was  that  deceased  was  a  trespasser  upon  the  tract 
and  had  been  warned  by  the  agents  of  the  company  to  keep 
oS  from  it  and  not  to  cross  it.  It  is  conceded  that  notice 
to  this  effect  had  been  given  him,  but  it  is  contended  that 
these  warnings,  with  one  exception,  which  will  be  noticed 
later,  were  given  soon  after  the  property  was  destroyed  by 
fire  or  its  use  discontinued,  which  was  some  months  pre- 
vious to  the  injury,  and  it  is  contended  that  they  were  given 
only  for  the  purpose  of  protecting  the  company's  property 
from  being  stolen.  Notices  were  posted,  warning  all  peo- 
y  pie  to  keep  off  of  the  premises,  and  many  of  them,  includ- 
ing the  deceased,  had  been  told  personally  to  keep  off. 
The  respondent  contends  that,  as  it  appears  that  the  pur- 
pose of  the  company  in  giving  these  notices  was  to  pro- 
tect its  property  from  theft,  it  conveyed  no  notice  to  the 
deceased  that  there  was  any  danger  in  crossing  the  tract, 
and  that,  in  any  event,  the  defendant  was  liable  for  suf- 
fering the  pit  to  remain  exposed.     There  was  testimony 
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by  one  witness  that  a  warning  had  been  given  to  the 
deceased  a  short  time  before  the  injury,  to  keep  oflE  the 
premises,  bnt  it  is  contended  by  the  respondent  that  this 
witness  was  contradicted  or  impeached  and  the  jury  were 
justified  in  disbelieving  him,  and  we  accept  that  conten- 
tion, as  in  passing  upon  these  grounds  only  the  conceded 
or  undisputed  facts  will  be  considered.  We  are  also  of 
the  opinion  that  it  was  the  duty  of  the  company,  upon 
abandoning  and  discontinuing  the  use  of  the  pit,  to  have 
either  filled  it  up  or  inclosed  it  in  such  a  manner  that  a 
person  would  not  be  likely  to  fall  therein,  but  that  this 
would  only  hold  good  as  to  persons  who  had  no  knowledge 
of  the  existence  of  the  pit  and  who  had  not  been  person- 
ally warned  of  the  intention  and  desire  of  the  company 
to  exclude  people  from  the  tract.  Bespondent  contends 
that  it  was  the  only  convenient  way,  during  times  of 
liigh  water,  such  as  existed  at  the  time  of  this  injury,  for 
the  deceased  and  many  others  to  reach  their  homes  from 
the  business  portion  of  the  town,  and  that  they  were  per- 
mitted to  use  it  at  such  times,  but  no  permission  was  shown 
further  than  that  there  may  have  been  no  forcible  resist- 
ance. The  people  who  did  cross  it,  did  so  in  spite  of  the 
notices.  There  was  no  obligation  upon  the  railroad  company 
to  provide  them  a  way,  and  if  they  saw  fit  to  make  use 
of  the  defendant's  property,  after  having  been  personally 
notified  to  keep  off  of  it,  they  did  so  at  their  own  risk. 
Xor  was  the  fact  material  as  to  what  induced  the  company 
to  give  the  notice.  It  was  effectual  to  rebut  the  presump- 
tion of  a  license,  regardless  6t  the  pTffp(586  f W  wKct' it  was' 
gtfen.  These  facts  clearly  distinguish  the  case  from  that  of 
Some  V.  Ballardy  ante,  p.  1  (52  Pac.  821),  and  Roth  v. 
Union  Depot  Company,  13  Wash.  525  (43  Pac.  641);  for 
here  actual  knowledge  of  the  existence  cf  the  pit  was  shown 
and  also  a  notice  to  a  person  capable  of  understanding  it 
to  keep  off  of  the  tract  in  question. 
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The  motion  of  the  defendant  for  a  directed  verdict  in 
its  favor  should  have  bfccn  granted.  The  judgment  is  re- 
versed and  the  cause  remanded  with  instructions  to  render 
judgment  for  the  defendant 

GoBDON  and  DimBAB,  JJ.,  concur. 

Andebs  and  Eeavis,  JJ.,  concur  in  the  result. 


[No.  2916.    Decided  May  20.  1898.  i 

I?  la  John  Winters  et  ai.,  Re^pondentSfV.  Qray's  Harbor 

Boom  Company  et  al.y  AppeUarUs. 

APPEAL  —  JOINDBB  IN  NOTICE — JUBISDICTION  OF  APPEAL. 

Where  a  party  to  an  action  appeals  without  serving  notice 
upon  his.  co-defendants,  the  action  of  the  parties  not  served  in 
later  Joining  in  the  appeal  bond,  but  neglecting  to  join  in  the 
appeal  by  statement  filed  with  the  clerk  or  to  serve  an  independent 
notice  of  appeal,  will  not  confer  Jurisdiction  upon  the  supreme 
court,  under  Laws  1<893,  p.  121,  §  5  (Bal.  Code,  §  6504)  governing 
notice  in  cases  where  parties  similarly  affected  desire  to  appeaL 

Appeal  from  Superior  Court,  Chehalis  County. — ^Hon. 
Chables  W.  Hodgdon,  Judge.    Appeal  dismissed. 

N.  W.  Bushy  for  appellants. 

George  D,  Schofieldy  for  respondents. 

Per  Curiam. — From  a  judgment  in  plaintiff's  favor  the 
Gray's  Harbor  Boom  Company,  one  of  the  defendants, 
gave  notice  of  appeal.  The  notice  was  not  served  upon 
its  co-defendants,  Burrows  and  Stockwell,  who  had  ap- 
peared in  the  action.  Thereafter  the  last  named  defend- 
ants joined  in  the  appeal  bond  but  did  not  serve  an  inde- 
pendent notice  of  appeal  or  join  yi  the  appeal  by  filing  with 
the  clerk  of  the  superior  court  a  statement  to  that  effect. 
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Laws  1893,  p.  121,  ch.  61  §  5  (Bal.  Code,  §  6504).  Ee- 
spondents  have  moved  to  dismiss,  basing  their  motion  upon 
the  facts  already  stated.  We  have  repeatedly  held  that  the 
notice  of  appeal  is  jurisdictional  and  cannot  be  dispensed 
with,  and  the  court  can  only  obtain  jurisdiction  when  the 
statute  on  the  subject  of  appeals  is  complied  with.  The 
motion  to  dismiss  must  be  granted. 


[No.  2934.    Decided  May  20, 1898.] 

Z.  Colby,  Appellant,  v.  C.    F.    Backus,   Respondent 

DUX  PBOCBS8    OF     LAW  —  IMPRISONMENT    POR    DBBT  —  OOBTB     AQJLlSBT 

COMPLAINIHO  WITNB88. 

•A  Statute  authorising  a  justice  of  the  peace  to  adjudge 
costa  against  a  complaining  witness  in  a  prosecution  for  mis- 
demeanor and  order  his  imprisonment  until  paid.  In  case  the  trial 
results  in  the  acquittal  of  defendant  and  the  court  finds  the  com- 
plaint was  fiiyolous  and  without  probable  cause,  is  not  unconsti- 
tutional on  the  ground  that  It  deprives  a  person  of  his  liberty  and 
property  without  due  process  of  law. 

A  statute  authorising  the  imprisonment  of  the  complaining 
witness  In  a  malicious  prosecution  until  payment  of  the  costs  of 
the  action  imposed  upon  him  by  the  justice  as  a  penalty,  is  not  in 
violation  of  the  constitutional  inhibition  against  imprisonment 
for  debt,  as  such  constitutional  proylsion  relates  only  to  Uabillties 
arising  on  contract 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Wm.  E.  Richabdson,  Judge.    Affirmed. 

Danson  &  nuneke,  for  appellant. 
John  A.  Piercey  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

GoBDOw,  J. — ^Appellant  was  the  complaining  witness  in 
a  prosecution  instituted  before  the  respondent^  a  justice 
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of  the  peace  of  the  county  of  Spokane^  in  which  certain 
parties  were  charged  with  trespass.  The  trial  resulted 
in  the  acquittal  of  the  defendants  therein,  and  the  court, 
having  found  that  the  complaint  was  frivolous  and  with- 
out probable  cause,  ordered  and  adjudged  that  the  com- 
plaining witness  (appellant  here)  should  pay  the  costs. 
Thereafter  appellant  obtained  a  writ  of  review  from  the 
superior  court  and  on  a  hearing  had  thereon  the  judgment 
and  order  of  the  justice  was  affirmed.  From  that  decis- 
ion this  appeal  was  taken. 

Appellant  contends  that  §  1588,  2  HiU's  Code  (BaL 
Code,  §  6700),  and  §  8060,lHill>Code  (BaLCode,  §  1627) 
are  unconstitutional;  first,  because  they  operate  to  deprive 
a  person  of  his  libe^  and  property  ^thont  due  piLss 
of  law;  and  second,  because  they  allow  imprisonment  for 
debt.  As  to  the  first  contention,  the  decisions  upon  similar 
statutes  are  conflicting,  some  courts  upholding  and  others 
denying  their  validity.  In  the  following  cases  the  statute 
was  considered  constitutional:  In  Re  Ehenhack^  17  Kan. 
618;  State  v.  Donnelly  11  Iowa,  452;  State  v.  Darr^  68 
N.  C.  516;  Lowe  v.  Kansas,  163  U.  S.  81  (16  Sup.  Ct 
1031);  State  ex  rel  McCaslin  v.  Smith,  65  Wis.  93  (26 
K  W.  258). 

To  the  contrary,  see:  State  ex  rd  McOraw  v.  Ensign^ 
11  Neb.  529  (10  N.  W.  449). 

The  provision  of  our  state  constitution  is  identical  with 
that  of  the  federal  constitution  in  relation  to  due  process 
of  law,  and  we  think  that  the  conclusion  reached  by  the 
supreme  court  of  the  United  States  in  Lowe  v.  Kansas, 
supra,  is  authoritative  and  should  be  followed  by  us.  The 
statute  which  is  assailed  in  the  present  case  is  almost  ide& 
tical  with  that  of  Kansas,  which  was  passed  upon  by  the 
federal  court,  and  we  shall  not  attempt  to  enlarge  upon 
the  decision  in  that  case. 
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As  to  the  second  objection,  viz.,  that  it  has  the  effect 
of  imprisoning  the  complaining  witness  for  debt,  it  was 
said  by  the  supreme  court  of  Kansas  in  In  re  Ebenhachy 
supra: 

"  These  costs  are  cast  upon  him  as  a  penalty — they  do 
not  constitute  strictly  and  simply  a  debt,  in  the  technical 
sense  of  the  word,  any  more  than  the  fine  imposed  upon 
a  i>arty  convicted  of  assault  and  battery,  is  a  debt." 

The  imprisonment  which  is  forbidden  by  the  consti- 
tution, art  1,  §  17,  relates  to  liabilities  arising  on  contract 
In  re  Wheeler^  34  Kan.  96  (8  Pac.  276),  and  the  numer- 
ous authorities  there  cited.  See,  also.  In  re  Boyd,  34 
Kan.  670  (9  Pac.  240). 

Affirmed. 

Scott,  C.  J.,  and  Andebs  and  Ditnbab,  JJ.,  concur. 


[No.  2S83.    Decided  May  21, 1898.] 

Major  Julius  Von   Schradbr  et  a{.,  Respondents^  v» 
Hannah  M.  Wblchbr  et  a{.,  Appellants. 

APPEAL  —  BRIEFS. 

A  failure  of  appellant  to  conform  with  the  supreme  court  rule 
as  to  dtmenaions  of  briefs  is  ground  for  Btriking  his  briefs,  when 
his  reply  brief  is  as  objectionable  as  his  opening  brief,  though  his 
attention  was  called  to  the  matter  by  respondent,  and  no  excuse 
is  offered  for  the  violation  of  the  rule. 

Appeal  from  Superior  Court,  Cowlitz  Counly. — ^Hon. 
A.  L.  MiLLEB,  Judge.    Appeal  dismissed. 

M.  E.  Billings,  for  appellants. 
W.  F.  Magill,  for  respondents. 
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Per  Cubiam. — A  motion  is  make  to  strike  the  briefs 
of  the  appellants  in  this  case  and  dismiss  the  appeal,  for 
the  reason  that  Eule  8  of  this  court,  in  relation  to  the  size 
of  briefs,  has  been  violated.  This  rule  was  made  for  con- 
venience in  binding  the  briefs  and  ordinarily  a  motion  to 
dismiss  would  not  be  granted.  But  the  appellants'  briefe 
in  this  instance  showing  such  a  flagrant  violation  of  the 
rule,  and  it  further  appearing  that,  after  having  their 
attention  called  to  this  matter  by  the  respondents'  brief,  a 
reply  brief  was  filed  which  is  as  objectionable  as  their 
opening  brief,  and  no  excuse  whatever  being  offered  for 
the  violation  of  the  rule,  the  appellants'  briefs  will  be 
stricken  and  the  appeal  dismissed. 


[No.  2907.    Decided  May  21,  1898.1 

William  N.  Dickby,  Respondent^  v.  Northern  Pa- 
cific Railway  Company,  Appellant. 

INJUBIB8  TO  STOCK  —  AB8BNCB    OF    FJENGB8  —  PLBADIKa    AMD    PROOF  — 

OONTBIBUTOBT  NBOLiaBNCB. 

In  an  action  against  a  railway  company  for  klUins^  stock.  In 
which  the  only  allegation  of  negligence  set  out  In  the  complaint 
was  the  negligent  operation  of  defendant's  train  upon  its  right 
of  way,  plaintiff  cannot  introduce  proof  that  the  right  of  way  was 
not  fenced,  in  order  to  establish  negligence,  under  the  rule  that 
the  evidence  must  correspond  with  the  pleadings  and  be  restricted 
to  the  issues. 

Under  Laws  1893,  p.  418,  S  1  (Bal.  Code,  S  4882),  providing  that, 
in  actions  against  railways  for  injuries  to  stock  by  collision  with 
moving  trains,  the  absence  of  fences  is  prima  facte  evidence  of 
negligence,  the  fact  that  the  track  was  unfenoed  would  raise  a 
mere  presumption  of  negligence,  which  would  be  rebutted  by  proof 
that  the  train  was  running  at  a  lawful  rate  of  speed,  equipped 
with  the  customary  appliances,  and  that  the  stock  when  aeen 
were  so  close  that  the  train  oould  not  be  stopped  in  time  to  avoid 
striking  them. 
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One  who  turns  a  band  of  horses  loose  in  a  small  field,  fenced 
en  all  sides  except  the  one  adjoining  a  railway  track,  and  takes 
no  steps  to  prevent  their  getting  in  the  way  of  passing  trains,  is 
guilty  of  such  contributory  negligence  as  to  bar  his  recovery  for 
injuries  to  his  stock  from  a  collision  with  a  moving  train. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
"Wm.  E.  Richardson,  Judge.    Reversed. 

Stolly  StephenSy  Bunn  &  Macdonaldy  for  appellant. 
Norman  Buck,  and  C  TF.  Hoyt,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  J. — ^Action  to  recover  damages  for  negligently 
killing  plaintiff's  horses.  The  complaint  after  alleging  the 
incorporation  of  the  appellant,  proceeds  as  follows: 

"  That  in  the  county  of  Spokane  and  state  of  Washington 
on  or  about  the  25th  day  of  May,  1897,  the  defendant, 
while  negligently  operating  its  train  upon  its  right  of 
way  near  the  Idaho  boundary  line,  did  carelessly  and  neg- 
ligently kill  the  following  described  horses  belonging  to  the 
plaintiff;'' 

then  follows  the  description,  allegation  of  value  and  prayer 
for  judgment  The  answer  was  a  general  denial,  coupled 
with  a  defense  that,  if  the  horses  were  killed,  they 

"  were  killed  through  the  negligence  and  carelessness  of 
said  plaintiff,  in  that  the  said  plaintiff  negligently  and 
carelessly  turned  said  horses  loose  in  the  immediate  prox- 
imity of  the  railway  track  of  the  defendant  without  placing 
any  person  to  guard  or  control  or  to  watch  said  horses." 

There  was  a  verdict  for  plaintiff,  and  the  defendant  has 
appealed.  From  the  record  it  appears  that  the  plaintiff, 
who  was  traveling  from  Colfax,  Washington,  to  Coeur 
d'Alene,  Idaho,  with  five  horses,  had  camped  for  the  night 
at  a  place  distant  about  375  feet  from  appellant's  track, 
in  a  triangular  tract  or  field  containing  about  five  acres. 
Two  sides  of  the  field  were  fenced;    there  was  also  a  fence 
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along  the  right  of  way  on  the  north  side  of  the  railway, 
but  that  portion  on  the  south  side  of  the  railway  track 
was  unfenced.  The  track  at  that  point  runs  east  and 
west;  the  respondent  camped  on  the  south  side.  Having 
secured  permission  from  the  owner  of  the  premises,  re- 
spondent went  into  camp  about  sundown  and  turned  his 
horses  loose  to  graze.  He  testified  that  he  knew  the  con- 
dition of  the  premises  with  reference  to  the  fences,  and 
that  it  was  a  dangerous  place;  that  after  turning  the  horses 
out  he  kept  between  them  and  the  track  until  ilbout  8 
o'clock,  when  some  one  informed  him  that  there  would  be 
no  more  trains  that  night,  and  thereupon  he  went  to  bed. 
Three  of  the  horses  were  killed  by  a  west  boimd  freight 
which  passed  the  point  at  or  about  11  o'clock  at  night. 

Upon  the  trial  the  court,  over  appellant's  objection,  per- 
mitted the  introduction  of  testimony  showing  that  the 
railroad  was  not  fenced  on  the  south  side  of  the  tract  at 
the  point  where  the  horses  were  killed.  Error  is  pred- 
icated upon  the  ruling  of  the  court  in  that  regard.  Sec.  1, 
ch.  128,  Session  Laws  1893,  p.  418  (Bal.  Code,  §  4332), 
is  as  follows: 

^^That  in  all  actions  against  persons  or  corporations 
owning  or  operating  steam  railways  in  the  state  of  Wash- 
ington, for  injuries  to  stock  of  any  kind,  except  hogs,  by 
collision  with  moving  trains,  it  shall  be  prima  facie  evi- 
dence of  negligence  on  the  part  of  the  defendant  to  show 
that  the  railroad  track  was  not  fenced  so  as  to  turn  said 
stock  from  the  track." 

Appellant  contends  that  there  is  no  allegation  in  the 

complaint  which  brings  the  case  within  the  provisions  of 

this  section — that  the  only  negligence  complained  of   is 

in  operating  its  train.    We  think  the  evidence  should  have 

been  excluded.     The  evidence  did  not  relate  to  the  cause 

of  action  set  out     Eespondent  urges  that  §  1,   supra^ 

"  establishes  a  rule  of  evidence  which  makes  the  absence 
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of  a  fence  evidence  of  negligence."  With  this  we  agree, 
but  it  is  not  evidence  of  the  negligence  set  out  in  the 
complaint,  and  it  is  elementary  that  the  evidence  must 
correspond  with  the  allegations  and  be  restricted  to  the 
issue. 

At  the  trial  the  defendant  introduced  the  engineer,  con- 
ductor and  other  employees  in  charge  of  the  train,  who 
testified  that  at  the  time  of  the  accident  the  train  was  pro- 
ceeding at  the  ordinary  and  usual  rate  of  speed,  that  the 
locomotive  and  cars  were  equipped  with  air  brakes  and 
appliance8  for  stopping  trains,  that  it  was  properly  officered 
by  competent  and  skilful  employees  who  were  at  their 
proper  stations,  that  the  horses  when  discovered  were  be- 
tween the  track  and  the  fence  on  the  north  side — distant 
about  four  or  five  car  lengths — and  were  not,  and  could 
not  have  been,  seen  in  time  to  permit  the  train  to  be 
stopped  and  the  accident  averted;  that  every  effort  was 
made  to  avoid  the  collision  after  the  horses  were  dia- 
covered.  Based  upon  this  testimony  defendant  proffered 
a  request  for  the  following  instruction: 

"  You  are  further  charged  that  if  the  train  was  running 
at  a  lawful  rate  and  had  the  customary  appliances,  and  the 
stock  when  seen  by  the  engineer,  or  might  with  due  care 
on  his  part  have  been  seen,  were  so  close  that  the  train 
could  not  be  stopped  in  time  to  avoid  striking  the  stock, 
then  you  will  find  for  the  defendant" 

This  or  a  similar  instruction  should  have  been  given. 
If  the  jury  found  the  facts  as  embraced  in  this  instruc- 
tion, then  the  presumption  of  negligence  was  overcome 
and  plaintiff  was  not  entitled  to  recover.  Louisville  &  N, 
R.  a,  Co.  V.  Wainscott,  3  Bush,  149 ;  VolJcman  v.  Chicago^ 
etc..  By.  Co.y  35  Am.  &  Eng.  E.  R, Cases,  204  (37  K  W. 
731);  Chicago,  etc.,  R.  R.  Co.  v.  PacJcwood,  59  Miss.  280; 
Durham  v.  Wilmington  &  W.  R.  R.  Co.,  82  K  C.  352.  The 

23—19  WASH. 
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fact  that  the  tract  was  not  fenced  upon  the  south  side — 


even  assuming  that  plaintiff  was  entitled  to  show  that  fact 
— ^raised  a  mere  presumption  of  negligence.  If  the  statute 
was  given  any  other  construction,  it  would  be  void  as 
imposing  a  penalty  when  no  duty  existed — a  taMng  of 
property  without  due  process  of  law.  See  JoUiffe  v. 
Brown,  14  Wash.  156  (63  Am.  St.  Rep.  868,  44  Pac  149), 
in  which  case  we  had  occasion  to  pass  upon  this  statute. 

We  also  think  that  the  testimony  of  the  plaintiff  fully 
established  the  fact  that  he  was  guilty  of  such  negligence 
as  directly  contributed  to  the  injury  of  which  he  com- 
plained. Here  was  a  small  field,  fenced  in  on  all  sides 
excepting  that  adjoining  a  railway  track.  On  the  opposite 
side  of  the  track  there  was  also  a  fence.  To  turn  a  band 
of  horses  loose  in  such  a  place  without  taking  any  steps 
to  prevent  their  going  upon  the  track  and  in  the  way  of 
passing  trains  must  be  held  in  law  such  negligence  as  will 
prevent  a  recovery.  Under  such  circumstances,  it  was 
only  to  be  expected  that  the  horses  would  stray  upon  the 
track  and  in  the  way  of  passing  trains. 

"A  man  who  vrfllingly  abandons  his  property  to  de- 
struction, or  purposely  exposes  it  to  known  danger,  has 
no  right,  either  in  law  or  morals,  to  invoke  the  assistance 
of  the  courts  of  justice  to  secure  pay  for  it"     Welty  v. 

Indianapolis  &  V.  R.  B.  Co.,  105  Ind.  55  (4  K  E.  410). 

See,  also,  McDonald  v.  Great  Northern  B.  R.,  46  Pac 
(Idaho)  766;  Peterson  v.  Wisconsin  Central  R,  Co.,  86 
Wis.  206  (66  K  W.  639);  Ft.  Wayne,  etc.,  B.  B.  Co.  v. 
Woodward,  112  Ind.  118  (18  K  E.  260);  Carey  v.  Chicago, 
M.  &  St.  P.  By.  Co.,  61  Wis.  71  (20  K  W.  649);  Nieman 
V.  Michigan  Central  B.  Co.,  80  Mich.  197  (44  KW.  1049). 
Appellant's  request  for  a  peremptory  instruction  should 
have  been  granted. 
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The  cause  must  be  reversed  and  rezaanded  with  direction 
to  enter  judgment  for  the  defendant. 

SooTT,  0.  J.,  and  Dunbab  and  Eeavis,  JJ.,  concur. 


[No.  2830.    Decided  May  23. 1898.] 

Etta  D.  Lke,  Respondent,  v.  William  Lee,  Defendant^ 
State  op  Washington,  Appellant 

DIVORCS  —  IKTBRVBNTION  BT  8TATB  — RIGHT  OF  APPBAL. 

The  state  has  no  right  of  appeal  from  the  Judgment  in  a  divorce 
proceeding,  which  was  resisted  by  the  prosecuting  attorney  under 
authority  of  the  statute  providing  for  his  interfering  in  divorce 
cases  whenever  the  complaint  remains  undefended. 

Appeal  from  Superior  Court,  Kittitas  County. — ^Hon. 
John  £.  Davidson,  Judge.    Appeal  dismissed. 

Kirk  Whitedy  Prosecuting  Attorney,  for  appellant. 
Graves  &  UngleJiart,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  an  appeal  by  the  state  from  a  judg- 
ment of  the  court  decreeing  a  divorce,  and  the  respondent 
moves  to  dismiss  the  appeal  and  affirm  the  judgment  of 
the  superior  court,  for  the  reason  that  said  appeal  is  not 
taken  by  any  party  to  the  action,  nor  by  any  party  or 
person  authorized  to  appeal  from  the  said  judgment  and 
decree  of  the  superior  court,  and  that  no  bond  on  appeal 
has  been  executed  by  any  appellant  as  required  by  law. 
We  think  this  motion  must  be  sustained.  Section  6500  of 
Ballinger's  Code  (Laws  1893,  p.  119,  §  1)  provides  that, 
^'any  party  aggrieved  may  appeal  to  the  supreme  court 
in  the  mode  prescribed  in  this  title  from  any  or  every  of 
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the  following  determinations,  and  no  others,  made  by  the 
superior  court,  or  a  judge  thereof,  in  any  action  or  proceed- 
ing."  Then  follow  the  cases  in  which  im  appeal  may 
be  taken.  We  do  not  think  that  the  law  contemplates  an 
appeal  in  a  case  of  this  kind.  The  law  prescribes,  it  is 
true,  that,  whenever  a  complaint  for  divorce  remains  un- 
defended, it  shall  be  the  duty  of  the  prosecuting  attorney 
to  resist  such  complaint.  The  sole  object  of  the  law  in 
directing  the  prosecuting  attorney  to  interfere  in  a  case 
between  individuals  is  to  prevent  a  collusion  between  the 
parties  and  the  obtaining  of  a  judgment  by  the  court  fraud- 
ulently, and  when  that  appearance  has  been  made  and  the 
|uperior  court  has  been  protected  by  such  appearance,  the 
object  of  the  law  has  been  met  and  the  state  has  no  fur- 
ther interest  in  the  matter.  The  state  is  in  no  sense  a 
party  to  the  action  and  cannot  be  aggrieved  by  the  action 
or  judgment  of  the  superior  court,  if  the  court  has  acted 
advisedly  in  the  premises. 

We  think  no  appeal  lies  to  this  court  in  an  action  of 
this  kind,  and  the  motion  to  dismiss  will,  therefore,  be 
granted. 

Scott,  C.  J.,  and  Gordon  and  Eeavts,  JJ.,  concur. 


[No.  2877.    Decided  May  23, 1808.] 

Adams   County,   Respondent,  v.  Ferd  Dobsghlag  et 

al.,  Appellants. 

BMHTEKT  domain — costs  in  condemnation  PROGBBDINGB  —  CONSTtrU* 

TIONAL  LAW. 

Section  17,  Laws  1895,  p.  88  (Bal.  Code,  §  3787),  providing  that 
when  condemnation  proceedings  are  Instituted  against  any  peraotL 
to  whom  tender  has  been  made,  and  such  person  shall  fail  to 
recover  Judgment  for  a  greater  sum  than  the  amount  tendered. 
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all  costs  of  such  condemnation  proceedings  shall  be  taxed  against 
him,  is  void,  since  it  is  in  conflict  with  art.  1,  fi  16,  of  the  consti- 
tution, which  provides  that  private  property  shall  not  be  taken  or 
damaged  for  public  or  private  use  without  Just  compensation  hav- 
ing been  first  made,  or  paid  into  court  for  the  owner;  for  the  rea- 
son that  under  such  constitutional  guaranty  costs  cannot  be  taxed 
against  a  non-consenting  owner  in  condemnation  proceedings. 

Appeal  from  Superior  Coiirty  Adams  County. — M-on. 
C.  H.  Neai.,  Judge.    Beversed. 

D.  H,  Hartsony  for  appellants. 
0.  R.  Holcomby  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAs^  J. — ^This  appeal  arises  out  of  certain  proceed- 
ings in  the  lower  court  on  a  petition  by  the  county  attor- 
ney of  Adams  county  to  said  court  to  condemn  certain 
lands;  the  property  of,  and  belonging  to,  appellants,  dt- 
uated  in  said  county,  for  a  public  road.  The  petition  was 
made  and  the  proceedings  had  under  the  road  law  of  1895 
(Laws  1895,  p.  82;  Bal.  Code^  §  8771  et  seq.),  providing 
for  viewing,  laying  out,  surveying,  and  establishing  county 
roads.  The  county  oommissionera  of  Adams  county  ten- 
dered the  amount  found  by  them  to  be  due  the  appellants 
as  damages,  which  amount  was  refused  by  the  appellants, 
who  appeared  in  the  proceedings,  of  which  they  had  notice, 
filed  their  objections  thereto,  and  demurred  to  the  petition 
on  the  ground  that  the  same  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  that  the  act  pleaded 
therein  (said  road  act  of  1896)  was  unconstitutional.  The 
demurrer  was  overruled,  the  jury  was  waived,  and  the 
court  assessed  the  damages.  Testimony  was  introduced 
by  both  parties,  and  the  court  gave  judgment  to  appellants 
in  the  sums  of  $35  and  $70,  respectively,  as  damages,  the 
value  of  the  said  land  appropriated,  and  entered  judg- 
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ment  against  appellants  condemning  said  land  for  said 
county,  and  assessing  the  costs  of  said  proceedings  against 
appellants. 

It  is  contended  by  the  appellants  that  the  court  erred 
in  its  findings  of  fact,  and  that  the  proof  does  not  sustain 
the  fact  found  that  the  road  established  was  of  public  use. 
We  have  read  the  testimony  adduced  at  the  trial,  and,  witii- 
out  especially  commenting  upon  it,  are  satisfied  that  it 
sustains  the  facts  found  by  the  court.  We  are  also  satis- 
fied with  the  validity  of  the  law  in  question,  and  do  not 
think  any  of  its  provisions  are  obnoxious  to  the  constitu- 
tion, or  to  anything  that  has  been  said  by  this  court  in  any 
of  the  cases  cited  by  appellants,  with  the  exception  of  §  17 
of  said  law,  which  provides  that: 

"  When  condemnation  proceedings  are  instituted  as  here- 
inbefore provided  against  any  person  to  whom  tender  has 
been  made,  and  such  person  shall  fail  in  such  proceedings  to 
recover  judgment  for  a  greater  simi  than  the  amount  so 
tendered  him,  all  costs  of  such  condemnation  proceedings 
shall  be  taxed  against  such  non-consenting  owner."  Sess. 
Laws  1895,  p.  88  (Bal.  Code,  §  3787.) 

This  provision,  it  seems  to  us,  is  in  conflict  with  §  16  of 
article  1  of  the  constitution,  which  provides  that 

"No  private  property  shall  be  taken  or  damaged  for 
public  or  private  use  without  just  compensation  having 
been  first  made,  or  paid  into  court  for  the  owner." 

It  was  held  by  this  court  in  Peterson  v.  Smith,  6  Wash. 
164  (32  Pac.  1050)  that  under  the  constitutional  guar- 
anty the  owner  of  the  land  could  not  be  compelled  to  pre- 
sent a  claim  for  damages;  that  he  could  remain  quiet, 
and  be  assured  that,  before  his  property  was  condemned, 
the  county  must  ascertain  his  damage,  and  either  pay  it 
to  him,  or  pay  it  into  court  for  his  benefit;  and  the  amount 
of  his  damages  must  be  ascertained  in  a  court,  in  a  pro- 
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ceeding  instituted  for  that  purpose,  and  in  which  the  de- 
fendant could  appear  and  make  his  showing,  if  he  so  de- 
sired. In  this  case  the  finding  of  the  commissioners  that 
the  damages  to  the  appellants  were  a  certain  sum  does  not 
meet  the  requirements  of  the  constitution,  as  construed 
in  the  case  above  cited.  The  proceeding  instituted  for 
the  purpose  of  determining  this  damage  was  the  proceeding 
in  the  superior  court,  and  not  the  proceeding  before  the 
county  commissioners,  and  the  landowner  must  not  be  put 
to  the  expense  of  litigation  in  order  to  preserve  his  consti- 
tutional right  to  have  the  amount  of  damages  determined 
by  a  court  in  a  proceeding  to  which  he  is  a  party.  We 
appreciate  the  argument  advanced  by  the  respondent  that 
the  owner  whose  land  is  sought  to  be  subjected 
CO  the  use  of  the  public  will  be  encouraged  imder 
such  a  construction  of  the  constitution  always  to  litigate 
the  question  of  damages,  and  to  refuse  the  amount  ten- 
dered, for  the  reason  that  he  will  be  held  harmless  so  far 
as  costs  are  concerned;  but  we  think  the  plain  provisions 
of  the  constitution  prohibit  us  from  entering  into  a  con- 
sideration of  public  policy  in  this  connection.  Tho  judg 
ment  will  therefore  be  reversed,  and  the  cause  remanded, 
-with  instructions  to  the  lower  court  to  modify  the  judg^ 
ment  to  the  extent  of  taxing  the  costs  to  the  county.  The 
appellants  will  recover  the  costs  of  this  appeal. 

Scott,  C.  J.,  and  Gordon  and  Reavis,  JJ.,  concur. 
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S.  E.  De  Rackin,  Appellant,  v.  County  of  Lincoln, 

Respondent. 

COVTBACT  FOB  PUBLICATION  OF  DBUNQUBNT  TAX  UBT. 

Under  Laws  1893,  p.  366,  §  96,  authorizing  the  county  treasurer 
to  enter  into  a  contract  for  the  publication  of  the  delinquent  tax 
list,  a  newspaper  publisher  who  has  published  such  delinquent 
tax  list  under  contract  with  a  county  treasurer  is  entitled  to  have 
his  claim  therefor  allowed  by  the  county  commissioners,  pro- 
vided the  cost  does  not  exceed  the  sum  of  thirty  cents  for  each 
description. 

Appeal  from  Superior  Court,  Lincoln  County. — Hon. 
C.  H.  Neal,  Judge.     Reversed. 

W.  H,  Flummery  and  W.  J.  Thayer,' ior  appellant. 
Jackson  Brock^  and  Mount  &  Merritt,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^Appellant  entered  into  a  contract  with  the 
treasurer  of  the  respondent  county  to  publish  the  delin- 
quent tax  lists  for  the  years  1892  and  1893.  Thereafter 
he  presented  his  claim  to  the  board  of  commissioners  for 
allowance,  and  subsequently  brought  this  action.  An 
issue  of  fact  was  joined  but  at  the  trial  an  objection  in  the 
nature  of  a  demurrer  ore  tenus  was  sustained  and  the 
plaintiff,  electing  to  stand  by  his  complaint  and  refusing 
to  amend,  has  appealed. 

It  is  agreed  by  counsel  that  the  only  question  involved 
is  the  right  of  the  treasurer  to  make  the  contract.  We 
regard  the  question  as  settled  by  the  decision  of  this  court 
in  State  ex  rel.  Whatcom  County  v,  Purdy,  14  Wash.  343 
(44  Pac.  857).  In  that  case  the  commissioners  of  What- 
com county  had  entered  into  a  contract  with  the  publisher 
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of  a  certain  newspaper  to  publish  the  delinquent  list  The 
treasurer  of  the  county  had  also  entered  into  a  contract 
with  a  different  publisher  for  the  same  purpose,  and  the 
sole  question  for  determination  there  was,  which  contract 
should  be  sustained.  We  think  that  §  96  of  the  revenue 
act  of  1893,  Session  Laws,  p.  366,  authorizes  the  treasurer 
to  enter  into  a  contract  for  the  publicaticm  of  the  tax  list, 
the  only  limitation  upon  his  authority  being  that  the  cost 
shall  not  exceed  the  sum  of  thirty  cents  for  each  descrip- 
tion. 

The  judgment  will  be  reversed  and  the  cause  remanded 
for  further  proceedings  in  accordance  herewith.  • 

Scott,  C.  J.,  and  Dtjkbae  and  Reavis,  JJ.,  concur. 


[No.  2951.  Decided  May  23, 1808.] 

Alan  R.  Blackburn,  Appellant,  v.  Washington  Gold 
Mining  Company  et  a{,,  Respondents, 

BILL  OF  PABTICULABS  —  WHBM  OBANTABLE. 

The  defendant  is  not  entitled  to  a  bill  of  particulars  when  its 
only  office  would  be  to  make  plaintiff  disclose  the  specific  evidence 
upon  which  he  relies  for  a  recovery. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Leaxdeb  H.  Pkathee,  Judge.    Reversed. 

Graves,  Wolf  &  Graves j  and  A,  J.  Laughon,  for  appel- 
lant: 

It  is  not  the  office  of  a  bill  of  particulars  to  apprise  the 
defendant  of  plaintiff's  evidence.  It  is  the  office  of  such 
a  bill,  however,  to  apprise  them  of  the  nature  and  extent 
of  the  cause  of  action,  and  that  is  its  only  office.     We 
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submit  that  the  only  purpoee  of  this  application  is  to  get 
from  plaintiff  the  evidence  he  intends  to  use  on  the  triaL 
This  practice  should  be  condemned.  Van  Olinda  v.  HdUf 
31  N.  Y.  Supp.  495;  MorriU  v.  Kazis,  40  JST.  Y.  Supp. 
954;  Roberts  v.  Ctdletiy  16  K  Y.  Supp.  517;  NeweO 
V.  Butler,  38  Hun,  104;  Oarfidd  v.  Paris,  96  TJ.  S. 
(24  Law.  ed.)  657.  A  party  is  not  entitled  to  the  partic- 
ulars as  a  matter  of  course.  He  must  make  some  showing 
of  his  inability  to  meet  the  allegations  of  the  complaint, 
or  that  the  particulars  are  without  his  knowledge,  before 
he  is  entitled  to  the  bill.  Wales  Mfg.  Co.  v.  Lazzaro,  43 
N.  Y.  Supp.  1110;  Carrillo  v.  CarriUo,  6  N.  Y.  Supp. 
305;    Sawyer  v.  Bennett,  18  N.  Y.  Supp.  24. 

Jones,  Voorhees  &  Voorhees,  Feighan  &  Ludden,  and 
Albert  Allen,  for  respondents: 

The  only  question  to  be  considered  by  this  court  is: 
Was  the  granting  of  the  motion  for  a  bill  of  particulars 
within  the  sound  judicial  discretion  of  the  trial  court? 
Bal.  Code,  §  4930;  Turner  v.  Great  Northern  By.  Co.y 
15  Wash.  213  (55  Am.  St  Rep.  883). 

In  the  class  of  cases  within  which  the  case  at  bar  falls, 
justice  demands  that  the  generality  of  the  pleadings  be 
so  limited  by  a  bill  of  particulars  as  to  confine  the  proof 
to  the  particulars  therein.  Jutsum  v.  Bricklayers^  etc.. 
Union,  29  N.  Y.  Supp.  621;  Post  Express  Printing  Co. 
V.  Adams,  8  N.  Y.  Supp.  276;  Williams  v.  Folsom,  13 
K  Y.  Supp.  712. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — This  was  an  action  by  the  appellant  Black- 
bum  to  obtain  a  decree  that  the  Black  Tail  mineral  claim, 
in  Stevens  county,  state  of  Washington,  was  located  by 
defendant  Welty  and  plaintiff;    that  the  location  thereof, 
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while  in  Welty^a  name  alone^  was  in  pursuance  of  an 
agreement  entered  into  between  them,  and  that  under  such 
agreement  plaintiff  has  a  half  interest  in  said  claim;    that 
the  transfer  of  said  mineral  claim  to  the  defendant  Wash- 
ington Gold  Mining  Company,  respondent  here,  was  made 
without  consideration  and  with  full  notice  and  knowledge 
on  the  part  of  said  defendant  of  plaintiff's  rights  therein. 
Defendants  moved  to  require  the  plaintiff  to  state  fully  and 
in  detail  when  the  trustees  and  each  of  them  received 
notice  that  plaintiff  had,  or  claimed  to  have,  an  interest 
in  and  to  the  said  Black  Tail  mineral  claim,  and  state  fully 
and  in  detail  how  such  notice  was  given  to  said  trustees 
and  each  of  them,  whether  orally  or  in  writing,  and,  if 
in  writing,  to  set  out  a  copy  of  said  written  notice,  and, 
if  orally,  to  state  the  contents  and  substance  of  said  oral 
notice,  and  to  state  fully  and  in  detail  what  person  or  per- 
sons gave  notice  to  each  of  said  trustees,  and  the  times 
when  and  places  where  each  of  said  trustees  were  given 
such  notice.    Plaintiff's  counsel  stated  to  the  court  at  the 
time  of  the  argument  on  such  motion  that  he  would  be 
unable  to  comply  therewith  if  it  were  granted,  because 
the  facts  were  not  within  the  plaintiff's  knowledge.    The 
plaintiff  also,  upon  the  same  day,  but  after  the  motion  had 
been  granted,  filed  the  following  affidavit: 

"  Alan  K.  Blackburn,  being  first  duly  sworn,  upon  his 
oath  deposes  and  says:  I  am  the  plaintiff  in  the  above 
entitled  cause;  I  am  unable  to  state  how,  where  or  when 
the  trustees  of  the  Washington  Gold  Mining  Company 
obtained  their  knowledge  that  I  own  a  one-half  interest 
in  the  Black  Tail  mining  claim,  and  am  therefore  unable 
to  comply  with  the  order  of  the  court  made  herein." 

Upon  the  granting  of  the  motion  and  the  refusal  of 

the  plaintiff  to  furnish  the  bill  of  particulars,  the  cause 

was  dismissed,  from  which  order  an  appeal  was  taken  to 

this  court 
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It  is  insisted  by  the  appellant  that  the  motion  was  in 
effect  one  to  make  the  complaint  definite  and  certain,  and 
bv  the  respondents  that  it  was  one  for  a  bill  of  partic- 
ulars. We  are  inclined  to  think  that  the  motion  was  in- 
tended to  be  treated,  and  should  have  been,  as  a  bill  of 
particulars.  But  in  either  event,  we  think  the  court  erred 
in  sustaining  the  motion.  The  complaint — ^if  it  be  treated 
as  a  motion  to  make  the  complaint  definite  and  certain 
-is  already  definite  and  certain  as  to  the  averment  of 
knowledge  on  the  part  of  the  trustees;  and  if  it  is  to  be 
treated  as  a  bill  of  particulars,  which  we  think  it  should 
be,  we  think  it  goes  beyond  any  case  that  has  been  re- 
ported and  beyond  the  intention  of  the  law.  The  office 
of  a  bill  of  particulars  is  thus  defined  on  pages  519  and  520 
of  the  third  volume  of  the  Encyclopoedia  of  Pleading 
and  Practice: 

"A  bill  of  particulars  does  not  set  forth,  the  cause  of 
action  or  the  ground  of  defense;  these  constitute  the 
function  of  the  original  pleading.  The  chief  office  of  a 
bill  of  particulars  is  to  amplify  a  pleading  and  more  min- 
utely specify  the  claim  or  defense  set  up.  Another  object 
of  a  bill  of  particulars  is  to  prevent  surprise  on  the  trial, 
by  furnishing  that  information  which  a  reasonable  man 
would  require  respecting  the  matters  against  which  he  is 
called  upon  to  defend  himself;  and  by  thus  limiting  the 
generality  of  the  pleading  its  effect  is  to  confine  the  proof 
to  the  particulars  specified  therein.  It  is  well  settled, 
however,  that  it  is  not  the  purpose  or  office  of  a  bill  of 
particulars  to  disclose  the  specific  evidence  upon  which 
a  party  reUes  for  recovery." 

In  this  case,  if  the  demand  of  the  defendants  were  com- 
plied with,  the  pleadings  would  in  no  sense  be  amplified, 
nor  would  the  claim  or  defense  set  up  be  any  more  min- 
utely specified.  The  defense  here  is  that  the  trustees  of 
this  company  had  notice.  That  claim  or  allegation  is 
about  as  minutely  specified  as  it  could  be.    !N'either  woald 
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it  prevent  surpriae  on  the  trial,  for  the  defendants  know 
exactly,  under  the  allegations  of  this  complaint,  the  ques- 
tion which  is  in  issue.  The  only  office  it  could  have  would 
be  to  disclose  the  specific  evidence  upon  which  the  plaintiflF 
reKefl  for  a  recovery;  and,  aa  we  have  seen,  by  the  law 
quoted  above  and  which  is  well  sustained  by  the  author- 
ities, this  purpose  will  not  be  tolerated. 

We  think  the  court  erred  in  granting  the  motion  and 
the  judgment  is  therefore  reversed. 

Scott,  C.  J.,  and  Gordon  and  Reavis,  JJ.,  concur. 


[Na2023.    Decided  May  24. 1898. J 

LiDGERWOOD  Park  Water  Works  Company,  AppelUmty     i  ig-awl 
V.  City  op  Spokane,  Respondent.  ' 

AXBITRATION  AND    AWABD  —  AGBBBMBNT  FOB  —  BIGHT  OF    ACTION  FOB 

FAILUBE  —  DBMAND  NBCB8SABY. 

Where  a  water  works  plant  in  an  outlying  addition  has  been 
transferred  to  a  city  in  consideration  of  the  city's  connecting 
same  with,  and  maintaining  it  as  a  part  of,  its  general  system  of 
water  works,  a  provision  in  the  contract  that  the  city  sl^all  pay 
on  or  before  a  given  date,  whatever  sum  certain  named  officers 
as  an  arbitration  board  may  agree  upon  as  further  compensa- 
tion, makes  it  incumbent  on  the  se  ller  to  demand  that  the  arbi- 
trators proceed  to  arbitrate  before  the  expiration  of  that  date,  in 
order  tu  give  him  any  right  of  action  against  the  city  by  reason  of 
their  failure. 

An  agreement  for  arbitration  is  not  void  by  reason  of  a  stipu- 
lation that  the  finding  of  the  arbitrators  should  be  approved  by 
the  city  council  in  order  to  be  binding  upon  the  city,  since  such 
provisiQU  merely  constitutes  the  council  a  member  of  the  board 
of  arbitrators.   . 

Appeal  from  Superior  Court>  Spokane  County. — ^Hon. 
liEANDEB  H.  Prather,  Judgo.     Affirmed. 
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Qraves,  Wolf  &  OraveSy  for  appellant. 
A.  0.  Avery,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

SooTT,  0.  J. — ^In  October,  1896,  the  plaintiff  was  the 
owner  of  a  water  supply  system  in  an  addition  to  the 
city  of  Spokane  which  was  partly  without  the  city  limits. 
The  city  did  not  own  any  water  system  in  that  addition 
and  negotiations  were  had  between  it  and  the  plaintiff 
for  the  transfer  of  said  plant  to  the  city,  whereby  plaintiff 
conveyed  the  same  to  the  city  with  the  exception  of  the 
pumping  plant.  The  contract  contained  the  foUowing 
provisions: 

"The  party  of  the  second  part  covenants  and  agrees 
to  lay  immediately;  that  is  to  say,  within  a  reasonable 
time,  as  soon  as  the  city  has  money  on  hand  that  can  be 
used  to  pay  the  freight  charges  on  water  pipe,  to  be  placed 
as  follows:  A  six  inch  iron  water  main  from  Division 
street,  in  the  city  of  Spokane,  over  to  and  into  the  res- 
ervoir  of  the  party  of  the  first  part  in  lidgerwood  Park, 
and  to  maintain  the  same,  and  to  supply  and  furmsh  wat^ 
hereafter  to  the  residents  of  Lidgerwood  Park,  t.  e.,  that 
portion  of  Lidgerwood  Park  included  within  the  city 
limits;  provided,  however,  that  if  the  city  shall  furnish 
water  to  the  people  in  that  portion  of  Lidgerwood  Park 
not  included  within  the  city  limits,  that  the  city  reserves 
the  right  to  discontinue  the  supply  of  water,  without 
notice,  to  any  and  all  persons  living  outside  the  city  lim- 
its in  said  Lidgerwood  Park,  water  to  be  furnished  at  the 
usual  rates  charged  by  the  said  party  of  the  second  part 
for  such  service,  the  party  of  the  second  part  to  have  all 
revenues  and  to  operate  and  conduct  said  system  as  a 
part  of  its  water  works  system,  in  the  same  and  no  other 
manner. 

The  party  of  the  second  part  further  covenants  and 
agrees,  on  or  before  the  15th  day  of  September,  1897,  to 
pay  to  the  party  of  the  first  part,  its  successors  and  assigns, 
such  compensation  for  the  said  rights  and  property,  if  any. 
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as  may  be  agreed  upon  by  the  arbitration  of  the  mayor, 
the  chairman  of  the  finance  committee  and  the  president 
of  the  board  of  public  works  of  the  city  of  Spokane,  whose 
action,  when  approved  by  the  city  council,  shall  be  bind- 
ing and  conclusive  upon  the  parties.  It  is  agreed  that, 
should  the  said  arbitrators  determine  that  the  party  of  the 
first  part  shall  not  be  entitled  to  any  further  compensation, 
than  the  benefits  accruing  by  reason  of  the  party  of  the 
second  part  operating  and  maintaining  said  water  system 
and  putting  in  the  pipe  aforesaid,  then  the  benefits  afore- 
said shall  be  deemed  the  consideration  for  this  contract" 

!N'o  arbitration  having  been  had  and  the  time  having 
expired,  the  plaintiff  brought  this  action  to  recover  the 
sum  of  $20,000  as  the  value  of  the  property  transferred. 
The  city  answered,  setting  up  the  contract.  A  demurrer 
by  the  plaintiff  to  the  answer  was  overruled  and  an  appeal 
is  taken  therefrom,  the  contention  being  that,  the  time 
for  the  arbitrators  to  act  having  expired,  the  plaintiff  can 
sue  for  the  value;  and  the  further  contention  is  made 
that  the  provision  relating  to  the  arbitration  is  void  in 
consequence  of  the  stipulation  that  the  action  of  the  arbi- 
trators should  not  be  binding  unless  approved  by  the  city 
council. 

We  are  of  the  opinion  that  the  action  of  the  court  was 
right  It  is  evident  that  the  principal  consideration  for 
the  sale  of  the  water  works  was  not  the  provision  for  possi- 
ble further  recompense,  which  was  practically  left  to  the 
city  itself  to  allow  if  it  saw  fit,  but  was  the  acceptance  of 
the  plant  by  the  city  and  the  agreement  to  connect  it  with 
the  general  system  which  it  had  in  operation,  and  to  main- 
tain it,  etc.  There  was  no  admission  in  the  contract  of 
any  further  indebtedness  for  the  plant,  and  we  are  of  the 
opinion  that  it  was  incumbent  upon  the  plaintiff  to  have 
demanded  of  the  arbitrators  that  they  proceed  to  arbi- 
trate with  reference  to  further  compensation,  if  he  de- 
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sired  any,  before  the  time  expired,  and  not  having  done 
so,  the  action  cannot  be  maintained.  iN'or  do  we  think 
the  provision  for  the  arbitration  was  void  in  consequence 
of  the  stipulation  that  the  preliminary  finding  of  the 
officers  named,  if  in  favor  of  the  plaintiff,  should  be  ap- 
proved by  the  council  to  be  binding  on  the  city.  It 
amounted  to  an  arbitration  by  said  officers  named  and  the 
council,  and  we  think  it  was  valid. 
Affirmed. 

Dttnbab  and  Eeavis,  JJ.,  concur. 
GoHDON,  J.,  concurs  in  the  result. 


[No.  2950.    Decided  May  24, 1898.] 

^  ^  The  State  of  Washington,  Respondent^  v.  William 

Klein,  Appellant. 

ASSAULT     AND     BATTBBY — BUFFICIBMCY     OF     IKFOBMATION — IN8TBUO 

TION8  —  BBBUTTAL  BVIDBNCB. 

Although  an  information  may  charge  defendant  with  the  crime 
of  assault  with  a  deadly  weapon,  which  is  a  statutory  offense,  the 
defendant  may  be  convicted,  under  the  information,  of  the  com- 
mon law  ofTense  of  assault  and  battery,  when  the  facts  set  forth 
in  the  pleading  are  sufficient  to  describe  the  latter  offense. 

No  error  can  be  predicated  upon  the  court's  refusal  to  give 
a  requested  instruction,  when  the  instruction  given  by  the  court 
covers  all  the  points  asked  by  defendant. 

The  admission  of  rebuttal  evidence  is  a  matter  largely  in  the 
discretion  of  the  trial  court,  and  its  action  in  that  regard  will  not 
be  disturbed  when  it  does  not  appear  to  be  prejudicial  to  defend- 
ant. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Thomas  H.  Brents,  Judge.    Affirmed. 

Nuzum  &  Nuzumy  for  appellant: 
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Under  the  information  defendant  could  not  be  convicted 
of  any  other  offense  than  that  of  simple  assanlt  or  assault 
with  a  deadly  weapon.  State  v.  Marchs,  58  N.  W.  25; 
Turner  v.  Muskegon  Circuit  Judge,  50  N.  W.  310;  Peo- 
ple V.  Keefer,  18  Cal.  638;  Territory  v.  Dooleyj  1  Pac- 
747 ;    State  v.  White,  45  Iowa,  325. 

John  A.  Pierce,  Prosecuting  Attorney,  for  The  State. 

While  there  may  be  an  assault  without  a  battery,  there 
can  be  no  battery  without  an  assault,  and  where  the  neces- 
sary facts  are  alleged  in  the  information  to  put  the  de- 
fendant on  notice  that  a  battery  was  included,  an  accom- 
panying and  concurrent  part  of  the  assault,  though  all  were 
done  with  the  intent  to  inflict  upon  the  victim  the  one 
or  the  other  specific  substantive  crime,  then  in  that  case 
the  assault  and  battery  is  as  much  a  necessary  ingredient 
of  the  greater  crime  as  is  a  simple  assault.  People  v.  Con- 
gleton,  44  Cal.  92;  People  v.  Pape,  66  Cal.  366;  State 
V.  Elswood,  15  Wash.  453;  Earl  v.  People,  73  HI.  329; 
Beckwith  v.  People,  26  HI.  600;  Prindeville  v.  People, 
42  111.  220;  State  v.  Ackles,  8  Wash.  465;  State  v.  Dolan, 
17  Wash.  499.  The  name  by  which  the  thing  charged 
is  called  is  no  essential  part  of  the  charge  itself.  People 
V.  Cuddihi,  54  Cal.  53;  People  v.  Weaver,  47  Cal.  106; 
People  V.  Tyler,  35  Cal.  553. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — The  essential  part  of  the  indictment  upon 
which  the  defendants  in  this  case  were  convicted  is  as 
follows: 

"  That  the  said  defendants  John  Sigg  and  W.  M.  Klein 
are  hereby  charged  with  a  public  offence,  to-wit:  the 
crime  of  assault  with  a  deadly  weapon,  committed  as  fol- 
low8>  to-wit:    That  on  the  31st  day  of  July,  A.  D.  1897, 
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and  within  three  years  next  before  the  filing  of  this  in- 
formation at  the  county  of  Spokane  and  state  of  Wash- 
ington, the  said  defendants  John  Sigg  and  W.  M.  Klein, 
then  and  there  in  the  said  county  and  state  beinff,  then 
and  there  unlawfuUy  and  feloniously  and  with  an\tent 
to  inflict  upon  the  person  of  John  J.  Bradfield  a  bodily 
injury  and  with  no  considerable  provocation  in  and  upon 
the  body  of  said  John  J.  Bradfield  did  make  an  assault  and 
with  a  certain  deadly  weapon,  to-wit:  a  lathing  hatchet, 
which  they,  the  said  John  Sigg  and  W.  M.  Klein  then  and 
there  in  their  hand  had  and  held,  did  strike,  cut  and  wound 
the  body  of  him,  the  said  John  J.  Bradfield,  contrary  to 
the  statute,"  etc. 

A  plea  of  not  guilty  was  entered  by  both  of  the  de- 
fendants and  after  trial  and  submission  to  the  jury,  a 
verdict  was  returned  against  the  defendants  for  assault 
and  battery.  Judgment  was  pronounced  and  the  defend- 
ant Klein  appeals. 

The  first  error  alleged  is  the  overruling  of  defendant 
Klein's  motion  to  be  discharged  upon  the  verdict  ren- 
dered in  the  above  cause,  for  the  reason  that  under  the 
information  he  could  not  be  convicted  of  any  other 
offense  than  that  of  simple  assault  or  assaidt  with  a  deadly 
weapon,  it  being  contended  that  an  assault  with  a  deadly 
weapon  is  purely  a  statutory  crime  and  that  the  oflFense 
of  assault  and  battery  is  a  separate  and  distinct  offense, 
and  that  the  rule  that  the  defendant  may  be  found  guilty 
of  a  lesser  degree  of  the  same  crime  does  not  apply  in  this 
case.  Whatever  may  be  said  of  this  contention  as  a  gen- 
eral proposition,  it  does  not  apply  in  this  particular  case, 
for  while  it  is  stated  in  the  information  that  the  defendants 
were  charged  with  the  crime  of  assault  with  a  deadly 
weapon,  the  facts  set  forth  in  the  information  certainly 
charge  the  crime  of  assault  and  battery,  and  it  is  the  facts, 
and  not  the  name,  which  the  pleader  saw  fit  to  give  the 
crime,  that  put  the  defendants  upon  notice.     In  fact»  it 
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is  stated  by  the  appellant  in  his  brief,  on  page  9,  that  the 
information  chained  the  offense  of  assault  and  battery, 
but  as  no  motion  was  made  against  it  no  error  is  predicated 
upon  that  fact;  and  if  it  be  true  that  no  error  is  predi- 
cated upon  the  fact  that  two  crimes  were  charged  in  the 
indictment,  the  motion  cannot  be  raised  here  now,  for 
the  record  discloses  the  fact  that  the  question  of  assault 
and  battery  was  tried. 

The  second  allegation  is  that  the  court  erred  in  refusing 
the  request  of  the  defendant  to  instruct  the  jury  as  fol- 
lows: 

"  I  instruct  you  as  a  matter  of  law  that  before  you  can 
convict  a  defendant  as  aiding  and  abetting  a  co-defendant, 
a  common  purpose  must  be  proven  to  your  satisfaction 
and  beyond  a  reasonable  doubt,  or  that  there  was  a  pre- 
vious imderstanding  or  that  the  co-defendant,  aiding  and 
abetting,  if  you  find  he  was  aiding  and  abetting,  had 
knowledge  of  the  design  or  the  intent  of  his  co-defendant 
to  conmiit  an  offense.  In  other  words,  a  common  purpose 
must  be  proven  in  order  to  justify  a  conviction  for  aiding 
and  abetting:" 

The  contention  of  the  appellant  is  that  he  did  not  in 
any  way  participate  in  the  affair  and  that,  therefore,  he 
•could  not  have  been  convicted  upon  proof  of  a  common 
purpose.  It  seems  to  us  that  the  court,  in  the  instruction 
Tvhich  it  did  give,  covered  all  grounds  asked  by  this  in- 
struction and  even  went  further  in  the  interests  of  appel- 
lant than  was  asked  by  the  instruction.  The  court  in- 
structed the  jury  as  follows  on  this  proposition: 

"  If  you  find  that  an  assault  was  committed,  or  an 
assault  and  battery,  or  an  assault  with  a  deadly  weapon, 
Tvith  intent  to  inflict  upon  Bradfield  bodily  injury,  without 
•considerable  provocation,  and  that  such  assault  was  com- 
mitted by  one  of  the  defendants  and  that  the  other  of 
the  defendants  was  present  aiding,  abetting  and  assist- 
ing him,  then  both  of  the  defendants  would  be  equally 
guilty  and  you  may  convict  them  both.'' 
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The  court  did  not  stop  here,  leaving  the  reverse  of  the 
proposition  to  be  accepted  by  the  jury,  but  gave  the  fur- 
ther instruction: 

"But  if  the  evidence  shows  that  the  assault  was  made 
by  one  of  them  alone,  and  that  the  other  was  not  pres- 
ent or  not  aiding,  abetting,  encouraging  or  assisting  him, 
then  you  could  only  convict  the  one  who  committed  the 
assault  and  should  not  convict  the  other." 

This  goes  beyond  the  question  of  a  common  purpose 
and  informs  the  jury  that,  before  the  defendant  who  was 
not  actively  engaged  in  the  assault  can  be  convicted,  it 
must  be  found  that  he  was  actively  aiding,  abetting,  en- 
couraging or  assisting  the  defendant  who  did  commit  the 
assault.  We  think  no  error  was  committed  bv  the  court 
in  refusing  the  instruction  asked  for.  So  far  as  the  tes- 
timony is  concerned  in  relation  to  the  participation  in 
this  affray  by  the  appellant,  it  is  conflicting  and  the  jury 
was  the  judge  of  the  credibility  of  the  witnesses. 

The  third  alleged  error  is  substantially  covered  by  what 
we  have  said  in  regard  to  the  first.  It  is  also  alleged  that 
the  court  erred  in  permitting  the  state  to  call  the  witness 
Kendall  in  rebuttal  and  permitting  him  to  testify  with 
regard  to  a  conversation  he  heard  between  Bradfield  and 
Klein.  This  was  a  matter  which  was  largely  discretionary 
with  the  lower  court,  and  we  think  the  defendants  were  in 
no  wise  prejudiced  by  the  admission  of  this  testimony. 

The  fifth  allegation,  that  the  court  erred  in  overruling 
a  motion  for  a  new  trial  as  to  Klein,  for  the  reason  that 
the  verdict  is  not  sustained  by  the  evidence,  falls  within 
the  scope  of  what  is  said  concerning  the  second  assign- 
ment of  error. 

The  judgment  is  aflSrmed. 

Scott,  C.  J.,  and  Gobdon  and  Reavts,  JJ.,  concur. 
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[No.  2854.  Decided  May  25, 1808.] 

A.  J.  Eroenert  et  al.^  Appellants,  v.  Sophia  Gusta- 

SON,  as  Ouardian,  Respondent. 

APPEAL  —  BBTTLBMENT  OF  BTATBMBNT  OF  FACTS  —  NOTICB. 

Where  a  notice  to  respondent  that  appellant  will  apply  to  the 
Judge  to  settle  and  certify  a  statement  of  facts  fails  to  designate 
the  place  where  the  settlement  and  certification  are  to  be  had,  the 
notice  is  insufficient,  under  Laws  1893,  p.  114,  §  9  (Bal.  Ck)de, 
§  5058),  which  requires  the  time  and  place  to  be  specified  in  such 
notices. 

Appeal  from  Superior  Court,  Chehalis  County. — ^Hon. 
Chables  W.  Hodgdon,  Judge.    Appeal  dismissed. 

/.  C.  Cross,  for  appellants. 
W.  H.  Abel,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Plaintiffs,  Kjoenert  Brothers,  commenced 
a  suit  to  foreclose  a  mortgage  against  Gustason  and  wife 
and  others.  Judgment  of  foreclosure  was  rendered  and 
a  sale  of  the  mortgaged  premises  decreed.  Thereafter 
sale  was  made  and  one  Elston  was  the  purchaser  and 
received  the  sheriff's  certificate  of  sale,  and  he  thereafter 
paid  the  taxes  due  on  the  premises  so  purchased.  After- 
wards Kroenert  Brothers  gave  notice  of  their  intention  to 
apply  to  the  sheriff  to  redeem  from  the  sale  to  Elston 
and  did  so  redeem.  After  confirmation  of  the  sale  under 
foreclosure,  Sophia  Gustason,  as  guardian  for  the  Johnson 
minors,  applied  to  the  sheriff  to  redeem  from  Kjoenert 
Brothers,  first  mortgagors.  The  sheriff  refused  to  exe- 
•cute  a  redemption  certificate  to  Mrs.  Gustason  as  such 
guardian.    Whereupon  Mrs.  Gustason,  as  guardian  afore- 
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said,  filed  her  bill  in  the  superior  court  to  redeem  the 
premises.  Issues  were  made  up  and  a  trial  had,  and  judg- 
ment of  the  court  decreeing  the  redemption  rendered. 
From  this  judgment  Kroenert  Brothers  have  appealed. 

The  only  errors  urged  by  appellants  arise  upon  the  t^- 
timony  heard  in  the  superior  court  and  exceptions  taken 
to  the  findings  of  fact.     Respondent  has  moved  to  strike 
from  the  record  here  the  purported  statement  of  facts 
in  the  cause,  on  the  ground  that  no  notice  of  the  certifica- 
tion of  the  statement  was  given  as  required  by  law.    It 
appears  that  a  proposed  statement  of  facts  was  filed  in 
the  superior  court  by  appellants  and  notice  of  the  filing 
thereof  given  to  respondent,   and   included  in   the  no- 
tice respondent  was  further  notified  that  appellants  would, 
at  the  expiration  of  ten  days  from  the  date  of  notice,  at 
the  hour  of  two  o'clock  in  the  afternoon  of  that  day,  ask 
the  court  and  the  judge  thereof  to  settle  and  certify  the 
statement  of  facts.     Within  the  ten  days  after  the  filing 
of  the  statement,  respondent  moved  to  strike  certain  por- 
tions of  the  proposed  statement  and  also  proposed  certain 
amendments  thereto.     No  other  or  further  notice  of  the 
settlement  of  the  statement  before  the  superior  judge  was 
given,  and  respondent  did  not  appear  before  the  judge 
at  the  time  of  the  purported  settlement  and  certification 
of  the  statement  brought  here.     But  it  appears  from  the 
certificate  of  the  superior  judge  that,  after  several  post- 
ponements of  the  time  of  the  settlement  upon  the  motion 
of  appellants,  the  judge  refused  to  strike  any  of  the  mat- 
ters contained  in  the  proposed  statement  as  requested  by 
respondent,  but  granted  the  amendments  to  the  statement 
proposed  by  respondent.    The  settlement  of  the  statement 
as  mentioned  was  ex  parte. 

"Without  considering  whether  the  notice  of  filing  the 
statement  could  also  contain  a  notice  of  the  time  and  place 
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of  the  settlement  of  the  same,  it  will  be  observed  that  the 
notice  given  did  not  specify  the  place  of  settlement  and 
certification.  In  determining  the  effect  of  such  omission 
of  place  in  the  notice  to  settle  a  statement  of  facts,  this 
court  said,  in  American  Asphalt  Co.  v.  OribbUy  8  Wash. 
255  (35  Pac.  1098): 

"  The  notice  of  filing  the  statement  of  facts  herein, 
which  was  sersred  on  the  respondent,  failed  to  designate  a 
place  at  which  the  appellant  would  apply  to  the  court  or 
judge  who  tried  the  cause  or  rendered  the  judgment  com- 
plained of,  to  settle  and  certify  said  statement  of  facts. 
The  notice,  therefore,  omitted  one  of  the  positive  require- 
ments of  the  statute  then  in  force  (Code  Proc.  §  1422), 
and  consequently  was  wholly  ineffectual  for  the  purpose 
intended;" 

and  it  was  ruled  that  such  statement  of  facts  could  not 
be  considered  by  the  court,  and  a  motion  to  strike  the 
statement  from  the  record  was  granted.  Section  9  of  the 
appeal  act,  Laws  1893,  p.  114  (Bal.  Code,  §  5058)  under 
which  this. appeal  is  taken,  prescribes  that,  "Either  party 
may  then  serve  upon  the  other  a  written  notice  that  he 
will  apply  to  the  judge  of  the  court  before  whom  the  cause 
is  pending  or  was  tried,  at  a  time  and  place  specified,"  etc., 
to  settle  and  certify  the  statement.  It  will  thus  be  seen 
that  the  effect  of  such  omission  to  specify  the  place  in  the 
notice  to  settle  and  certify  a  statement  of  facts  or  bill  of 
exceptions  has  been  determined  in  the  case  above  cited. 
The  motion  to  strike  the  statement  of  facts  is  therefore 
granted  and,  there  being  nothing  further  to  be  considered 
in  the  cause,  the  appeal  is  dismissed. 

Scott,  C,  J.,  and  Gordon  and  Dunbab,  JJ.,  concur. 
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The  State  of   Washington,   Respondent,  v.  August 

Smith,  Appellant 

INTENT  TO  BAPE  —  SUFFICIENCY   OF   INFORMATION. 

An  information  charging  defendant  with  an  assault  with  intent 
to  commit  rape,  made  "on  the  20th  day  of  October,  1897,  and 
within  three  years  next  before  the  filing  of  this  information/' 
by  feloniously  attempting  to  carnally  know  and  abuse  a  female 
child  under  the  age  of  eighteen  years  (the  age  of  consent),  is 
sufHcient  in  its  charges  as  to  time  and  nature  of  the  offense. 
(GoRDox,  J.,  dissents). 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Leandee  H.  Prather,  Judge.    Affirmed. 

Fenton  &  O^Brien,  for  appellant. 

John  A.  Pierce^  Prosecuting  Attorney,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Keavis,  J. — Appellant  was  charged  with  a  public 
offense  in  the  following  terms: 

"  The  crime  of  assault  with  intent  to  commit  rape,  com- 
mitted as  follows,  to-wit:  That  on  the  20th  day  of  Octo- 
ber, 1897,  and  within  three  years  next  before  the  filing 
of  this  information,  at  the  county  of  Spokane  and  state  of 
AVashington,  the  said  defendant,  August  Smith,  then  and 
there  in  the  said  county  and  state  being,  then  and  there 
unlawfully  and  feloniously  did  then  and  there  in  and 
upon  one  Millie  Rux,  a  female  child  under  the  age  of  eight- 
een years,  feloniously  attempt  to  carnally  know  and  abuse," 
etc.    • 

A  motion  to  quash  and  a  demurrer  to  the  information 
were  filed  and  overruled  before  trial.  The  demurrer  sets 
up  that  the  information  does  not  substantially  conform  to 
the  requirements  of  the  criminal  code;     that  the  facts 
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stated  in  the  information  do  not  constitute  a  crime;  that 
the  information  does  not  inform  the  defendant  of  the 
nature  and  cause  of  the  charge  against  him;  that  the 
information  is  not  direct  and  certain;  that  the  allegation 
of  time  is  indefinite  and  uncertain;  that  the  act  or  omisr 
sion  charged  as  the  crime  is  not  stated  with  such  degree 
of  certainty  as  to  enable  the  court  to  pronounce  judgment; 
and  that  the  statutes  under  which  the  information  was 
filed  are  unconstitutional.  It  will  not  be  necessary  specific- 
ally to  notice  each  ground  of  the  demurrer.  The  jury  re- 
turned a  verdict  of  "guilty  as  charged  in  the  informa- 
tion/' and  the  judgment  of  the  court  entered  thereon  ad- 
judged the  defendant  guilty  of  the  crime  of  assault  with 
intent  to  commit  rape  as  charged  in  the  information.  It 
is  maintained  by  counsel  for  appellant  that  it  is  uncer- 
tain what  offense  is  charged  in  the  information;  whether 
the  defendant  is  charged  under  the  statute  prescribing  the 
punishment  for  assault  with  intent  to  commit  rape  (§  22, 
Penal  Code;  Bal.  Code,  §  7057)  or  charged  with  an 
attempt  to  commit  rape  under  ch.  14,  2  Hill's  Penal  Code 
(Bal.  Code,  §  7436),  "  on  attempts  to  commit  crimes." 
The  information  specifically  charges  appellant  with  assault 
with  intent  to  commit  rape,  and  then  states  the  fact  con- 
stituting the  crime,  that  is,  "  unlawfully  and  feloniously 
attempting  to  carnally  know  and  abuse,"  etc.,  in  the  lan- 
guage of  the  statute  of  1897,  Laws  1897,  p.  19.  It  has 
been  ruled  here  that  it  is  not  necessary  to  charge  or  allege 
force  in  assault  with  intent  to  commit  rape  where  the  fact 
is  alleged  that  the  female  is  under  the  age  of  consent. 
See  State  v.  Hunter,  18  Wash.  670  (52  Pac.  247).  The 
fact  that  the  word  "  attempt "  is  used  in  stating  the  facts 
which  constitute  the  crime  cannot  be  misleading.  It  does 
not  purport  to  be  technically  used  to  define  the  crime  of 
attempt  to  commit  rape,  for  an  assault  with  an  intent  to 
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commit  the  substantive  crime  involves  necessarily  an  at- 
tempt See  State  v.  EUwood,  15  Wash.  453  (46  Pac. 
727).  The  time  is  specifically  charged  in  the  information. 
The  offense  is  specifically  charged.  The  objections  to  the 
information  were,  therefore,  properly  overruled  and  the 
judgment  of  the  superior  court  is  affirmed. 

Scott,  C.  J.,  and  Dunbab,  J.,  concur. 

Gordon,  J.,  dissents. 


[No.  2941.    Decided  May  27,  1898.] 

The  State  of  Washington,  on  the  Relation  of  C.  P. 
Twisa  et  ux,.  Respondents,  v.  E.  F.  Carpenter,  as 
Sheriff  of  Lewis  County,  Washington,  and  John 
Miles,  Appellants. 

FORECLOBUBB — SALE  BT  FABOEL8 — RBDBUPTION. 

Where  mortgaged  premises  have  been  sold  by  the  sheriff,  on 
foreclosure  in  parcels,  and  the  sale  has  been  confirmed  by  the 
court,  the  mortgagee  is  entitled  to  redeem  any  parcel  so  sold  sep- 
arately by  tendering  the  amount  for  which  it  was  sold,  together 
with  interest  on  same  and  taxes  and  costs  chargeable  against 
said  tract,  under  the  provisions  of  Code  Proc,  §  504  (Bal.  Code, 
§  5288),  authorizing  the  sheriff  to  sell  lots  and  parcels  separately 
or  together,  as  he  shall  deem  most  advantageous,  and  of  §  512, 
allowing  redemption  of  property  sold  subject  to  redemption,  *'or 
any  part  thereof  separately  sold." 

Appeal  from  Superior  Court,  Lewis  County. — ^Hon. 
H.  S.  Elliott,  Judge.    Aflirmed. 

Reynolds  &  Stewart,  for  appellants. 
Charles  P.  Twiss,  for  respondents. 
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The  opinion  of  the  court  was  deUvered  by 

Gordon,  J. — On  June  2,  1897,  the  superior  court  of 
Lewis  county  entered  a  decree  foreclosing  a  mortgage  ex- 
ecuted by  the  respondents  to  the  appellant  Miles  upon 
the  S.  i  of  the  S.  E.  i  of  sec.  26,  and  the  S.  i  of  the 
S.  W,  i  of  sec.  25,  Tp.  13  N.,  of  E.  1  W.,  in  Lewis 
county.  On  July  10,  1897,  the  mortgaged  premises  were 
sold  to  satisfy  the  mortgage  debt,  which  then  amounted 
to  $1,210.75  and  costs.  The  decree  contained  no  specific 
direction  as  to  the  manner  in  which  the  premises  should 
be  sold,  and  they  were  sold  in  four  separate  parcels.  Two 
of  the  tracts  so  sold,  to-wit:  the  S.  "W.  J  of  the  S.  E.  J 
of  sec.  26  and  the  S.  E.  J  of  the  S.  E.  J  of  sec.  26,  were 
sold  at  $10.60  per  acre.  The  two  remaining  tracts  were 
sold  at  $6.61  ,per  acre,  the  entire  premises  bringing 
$1,376.80,  and  the  appellant  Miles  (who  was  the  mort- 
gagee) became  the  purchaser  at  the  sale.  Thereafter  and 
within  the  time  permitted  by  law  in  which  to  redeem  from 
the  sale,  the  respondents  gave  notice  of  .their  intention 
to  redeem  one  of  the  tracts  so  sold,  viz.,  the  S.  W.  ^  of  the 
S.  E.  J  of  sec.  26,  and  pursuant  to  said  notice  offered  to 
pay  the  appellants  the  amount  for  which  said  tract  was 
sold,  together  with  interest,  taxes  and  costs  chargeable 
against  said  tract,  and  demanded  a  certificate  of  redemp- 
tion, which  was  declined  by  appellants  for  the  alleged 
reason  that  respondents  were  not  entitled  to  redeem  with- 
out paying  the  entire  purchase  price  bid  by  Miles  for 
the  entire  mortgaged  premises.  Thereupon  respondents 
instituted  this  proceeding  in  the  superior  court  to  compel 
the  execution  of  a  redemption  certificate  for  the  tract  of 
land  so  sold.  Appellants'  demurrer  to  the  petition  having 
been  overruled,  an  answer  was  interposed  which,  in  addi- 
tion to  what  has  already  been  stated,  set  forth  that  the 
property  mortgaged  comprised  one  farm  that  had  always 
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been  used  and  operated  as  such;  that  at  the  foreclosure 
sale  appellant  ililes  purchased  the  whole  of  said  lands  at 
the  prices  heretofore  stated  in  order  to  protect  and  secure 
himself;  that  the  tract  of  land  which  respondents  are 
seeking  to  redeem  has  more  improvements  and  buildings 
upon  it  than  any  of  the  other  tracts  and,  if  separated  from 
the  remainder,  would  destroy  the  value  of  the  remaining 
parts  and  make  them  worthless  and  unsalable  for  any 
price  sufficient  to  pay  the  balance  due.  The  court  sus- 
tained respondents'  demurrer  to  the  answer,  and,  they 
having  elected  to  stand  upon  it  and  declining  to  plead 
further,  judgment  was  rendered  awarding  a  peremptory 
writ  and  for  costs,  and  the  case  is  here  on  appeal  there- 
from. 

It  will  be  seen  that  the  case  presents  a  single  question 
for  decision,  viz.,  are  the  respondents  entitled  to  redeem 
one  of  the  forty  acre  tracts  at  the  price  paid  therefor  at  the 
mortgage  sale,  with  interest,  taxes  and  costs  added,  without 
paying  the  amount  which  was  realized  from  the  sale  of  the 
entire  mortgaged  premises?  We  think  the  statute  in 
effect  at  the  time  of  the  judgment  and  sale  requires  the 
question  to  be  answered  in  the  affirmative.  Section  504, 
2  Hill's  Code  (Bd.  Code,  §  5288),  authorizes  the  sheriff 
to  sell  "the  lots  and  parcels  separately  or  together,  as  he 
shall  deem  most  advantageous,"  and  requires  that  all  land 
except  town  lots  shall  be  sold  by  the  acre.  We  agree 
with  respondents  that  the  sheriff  must  be  presumed  to 
have  acted  in  good  faith  and  that  the  mortgaged  prem- 
ises in  this  case  were  sold  in  parcels  because  it  was  con- 
sidered most  advantageous  to  do  so.  If,  as  alleged  in 
appellant's  answer  and  return,  the  different  legal  subdi- 
visions comprising  the  mortgaged  premises  are  so  con- 
nected as  to  have  made  it  desirable  that  they  should  be 
sold  together,  the  showing  could  have  been  made  to  the 
court  and  the  decree  entered  accordingly.    But,  as  already 
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stated,  the  decree  contained  no  specific  directions  as  to 
the  method  of  sale.  Not  only  that,  but  the  sale  as  made 
was  confirmed  by  the  court  upon  plaintiff's  own  motion, 
and  this  is  conclusive,  we  think,  as  to  the  propriety  of 
the  action  of  the  sheriff  in  selling  the  land  by  parcels. 
The  statute  gave  to  the  respondents  a  year  from  the  date 
of  sale  in  which  tb  redeem,  and  §  512,  2  Hill's  Code,  pro- 
rides  that  property  sold  subject  to  redemption,  ^^  or  any 
part  thereof  separately  sold,  may  be  redeemed,"  etc.  This 
statute  does  not  limit  the  right  of  redemption  to  the  entire 
premises  sold  but  extends  it  to  each  tract  separately  sold, 
where  the  sale  has  been  by  parcels,  otherwise  what  could 
be  the  meaning  of  the  words,  "  or  any  part  thereof  sepa- 
rately sold?"  Let  us  suppose  that  at  the  sale  the  separate 
parcels  were  purchased  by  different  bidders.  Could  it 
be  successfully  contended  that  the  purchaser  of  one  of 
the  tracts  would  have  the  right  to  defeat  redemption  as 
to  that  tract  unless,  in  addition  to  the  amount  which  he 
paid  therefor,  the  amounts  paid  by  the  purchasers  of  the 
other  tracts  were  also  tendered?  What  possible  interest 
could  he  have  in  the  other  tracts  or  in  the  money  paid 
for  their  purchase?  And  what  difference  can  there  be 
under  the  law  between  a  case  where  one  party  purchases 
several  parcels  and  one  where  the  separate  parcels  are  sold 
to  different  purchasers?  We  think  there  is  no  difference 
and  that  the  right  to  redeem  and  the  terms  upon  which 
the  right  may  be  exercised  are  the  same  in  either  case. 
Appellants'  counsel  have  cited  numerous  authorities  in  sup- 
port of  the  general  proposition  that  "a  mortgage  is  an 
entire  thing  and  must  be  redeemed  entire  and  that  the 
mortgagee  cannot  be  compelled  to  divide  his  debt  and 
security."  But  we  think  counsel  fail  to  observe  the  dis- 
tinction between  redemption  from  a  mortgage  and  re- 
demption from  a  foreclosure  sale.     There  is,  however,  a 
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well    recognized   distinction.      In    Jones    on   Mortgages, 
§  1070,  it  is  said: 

"Redemption  from  a  foreclosure  sale  within  the  time 
allowed  by  statute  in  several  states  may  be  made  by  pay- 
ing the  purchaser  the  amount  of  his  bid  with  interest 
.  •  .  Such  a  redemption  is  not  a  redemption  from  (he 
mortgage,  but  a  redemption  from  the  saJSy  and  is  a  statu- 
tory right^^ 

See,  also,  Tuttle  v.  Dewey,  44  Iowa,  306. 

Without  attempting  to  analyze  the  decisions  cited  by 
appellants'  counsel,  we  deem  it  sufficient  to  say  that  all 
or  nearly  all  of  them  are  cases  where  the  redemption 
attempted  was  from  the  mortgage — ^as  distinguished  from 
the  foreclosure  sale — or  where  redemption  was  attempted 
by  a  part  owner  of  mortgaged  premises  for  a  sum  less 
than  the  full  amount  of  the  mortgage.  With  these  author- 
ities we  do  not  disagree.  They  are  not  applicable  to  the 
present  case.  But  aside  from  any  question  as  to  what  the 
law  may  be  elsewhere,  the  rule  in  this  state  is  settled 
by  the  plain  terms  of  the  statute,  which  has  given  the 
mortgagor  an  absolute  right  to  redeem  any  parcel  of  land 
from  a  foreclosure  sale  by  repaying  the  amount  bid  for  such 
property  at  such  sale,  together  with  interest,  costs  and 
taxes.  We  can  see  no  injustice  in  permitting  it  to  be  done. 
It  is  calculated  to  insure  a  fair  price  being  obtained  at  the 
sale.  It  enables  rival  bidders  to  deal  upon  terms  of  equal- 
ity. The  appellant  obtains  the  remaining  tracts  at  the 
prices  which  he  bid  therefor.  It  can  no  more  be  said  that 
he  paid  too  much  for  them  than  that  he  paid  too  little 
for  the  one  redeemed.  Presumably  he  purchased  the 
separate  parcels  with  full  knowledge  as  to  their  relation 
to  each  other  and  the  relative  value  of  each,  and  he  must 
abide  the  consequences  of  his  voluntary  act. 

The  judgment  of  the  superior  court  is  affirmed. 

DuNBAB  and  Reavis,  JJ.,  concur. 
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[No.  2898.    Decided  May  31.  1898.J  ^   ^ 
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The  State  op  Washington  on  the  Relation  of  J,  W,      I'Wm 

■^  I  82   812 

Witherop,   Respondent,   v.   John   F.    Brown   et  aZ., 
Appellants, 

M AMDAUUS  —  FABTIE8  —  DBMAND  —  A8BE88MBNT8    AGAINST    IBBIOATION 

DISTBierS. 

Where  it  is  made  the  duty  of  the  county  commissioners  to 
make  an  assessment  to  pay  the  interest  upon  the  bonds  of  an 
irrigation  district,  upon  the  failure  of  the  district  directors  to 
make  provision  therefor,  mandamus  will  lie  to  compel  the  county 
commissioners  to  levy  such  assessment,  If  the  right  to  relief  is 
clear,  and  in  such  an  action  the  irrigation  district  is  not  a  neces- 
sary party,  when  the  legality  of  the  bonds  has  already  been  deter- 
mined in  another  action  to  which  it  was  a  party. 

Demand  upon  the  officers  of  an  irrigation  district  to  make  an 
Assessment  to  pay  interest  on  bonds  is  unnecessary,  when  by  un- 
reasonable delay  they  have  lost  the  power  to  make  the  levy  and 
the  duty  has  devolved  upon  the  county  commissioners. 

Appeal  from  Superior  Court,  Kittitas  Counly. — ^Hon. 
John  B.  Davidson,  Judge.      Affirmed. 

Kirk  Whitedy  Edward  Pruyn,  and  H,  J.  Snively,  for 
appellants. 

Graves  &  Englehartj  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbab,  J. — ^Mandamus  proceedings  were  commenced 
against  the  board  of  county  commissioners  of  Kittitas 
oounty,  Washington,  to  compel  the  levy  of  a  tax  by  said 
commissioners  to  pay  the  interest  upon  certain  alleged 
bonds  of  the  middle  Kittitas  irrigation  district,  the  same 
being  a  district  alleged  to  have  been  organized  under  the 
act  of  the  legislature  of  the  state  of  Washington  entitled 
"An  Act  providing  for  the  organization  and  government 
of  irrigating  districts  and  the  sale  of  bonds  arising  there- 
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from,  and  declaring  an  emergency,"  approved  March  20, 
1890  (Gen.  Stat  §§  1784-1861).  The  complaint  alleged 
the  authorization  and  issuance  of  the  bonds  of  the  dis- 
trict, that  the  plaintiff  was  the  purchaser,  owner  and  holder 
of  certain  bonds  issued  under  such  authorization,  that  the 
interest  on  said  bonds  had  not  been  paid  when  due,  and 
asked  that  the  commissioners  be  compelled  to  levy  an 
assessment  sufficient  to  pay  said  interest.  The  answer 
denied  the  material  allegations  of  the  complaint  and  set 
up  three  affirmative  defenses.  A  demurrer  was  interposed 
to  the  affirmative  defenses  and  was  sustained  as  to  the  first 
and  second.  We  think  the  demurrer  was  properly  sus- 
tained and  should  have  been  sustained  as  to  the  third 
affirmative  defense,  for  the  third  affirmative  defense  is 
not  a  defense  under  the  statute,  but,  if  it  amounts  to  any- 
thing, is  an  argument  on  the  propositions  involved  in  the 
case.  No  appeal,  however,  was  taken  by  the  respondent 
from  the  refusal  of  the  court  to  sustain  the  demurrer  to 
the  third  affirmative  defense.  There  is  no  question  but  that 
the  allegations  of  the  complaint  were  proven.  No  proper 
exceptions  to  the  findings  of  fact  appear  in  the  record, 
and,  if  such  exceptions  had  been  taken,  an  examination 
of  the  record  in  detail  convinces  us  that  the  findings  were 
sustained  by  the  testimony,  bo  that,  if  there  are  any  ques- 
tions in  this  case  for  this  court  to  determine,  they  are 
purely  questions  of  law,  and  the  first  is,  was  there  a  defect 
of  parties  defendant  in  this  proceeding  by  reason  of  the 
middle  Kittitas  irrigation  district  not  being  made  a  party 
defendant?  It  was  strenuously  insisted  by  the  counsel  for 
the  appellant  in  his  oral  argument  that  the  property  of 
the  district  could  not  be  taken  in  an  action  where  the  dis- 
trict was  not  a  party,  and  the  case  of  Cassatt  v.  Board 
of  County  ComWs,  39  Kan.  505  (18  Pac.  517)  was  cited 
as  a  case  directly  in  point  sustaining  that  proposition.    Bnt 
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an  examination  of  that  case  convinces  us  that  it  has  no 
application  whatever  to  the  case  at  bar.  There  it  was 
decided  that  a  peremptory  writ  of  mandamus  would  not 
be  issued  against  a  board  of  county  commissioners  to  com- 
pel it  to  levy  taxes  upon  the  taxable  property  situated 
within  a  school  district  to  pay  interest  on  the  bonds  of  the 
school  district,  unless  the  right  was  clear  and  the  school 
district  had  an  opportunity  to  be  heard.  Without  pur- 
suing that  decision  further,  it  does  appear  in  this  case 
that  the  right  is  clear  and  that  the  irrigation  district  had 
had  an  opportunity  to  be  heard  on  the  proposition  of  the 
legality  of  these  bonds,  for  finding  "No.  4  of  the  court, 
following  the  findings  which  show  that  the  board  of  direc- 
tors of  this  district  for  the  purpose  of  constructing  neces- 
sary irrigation  canals  had  submitted  the  question  of  rais- 
ing $200,000  to  the  electors  of  the  district  and  that  said 
election  was  regularly  and  duly  held  in  pursuance  of  said 
call  and  notice  of  election  and  that  the  majority  of  the 
votes  cast  at  said  election  were  in  favor  of  said  bonds,  was 
as  follows: 

"  That  thereafter  and  prior  to  the  sale  and  delivery  of 
said  bonds  as  hereinafter  found,  the  board  of  directors  of 
said  irrigation  district  commenced  a  proceeding  in  the 
superior  court  of  Kittitas  County,  state  of  "Washington, 
praying  that  the  proceedings  for  the  organization  of  said 
district  and  all  proceedings  and  elections  providing  for  and 
authorizing  the  issue  and  sale  of  the  bonds  aforesaid  might 
be  examined,  approved  and  confirmed  by  said  court;  and 
such  proceedings  were  thereafter  had  in  said  cause  that  on 

the day  of  October,  1897,  the  superior  court  of  said 

Kittitas  County,  entered  an  order  and  judgment  in  all  mat- 
ters and  things  approving  and  confirming  the  legality  and 
validity  of  said  bonds,  and  each  and  all  of  the  proceedings 
jfor  the  issuance  of  said  bonds  from  and  including  the  pe- 
tition for  the  organization  of  the  district  down,  and  to  the 
order  for  the  sale  of  said  bonds,  which  said  judgment  now 
stands  and  has  not  been  in  any  manner  reversed." 

26—19  WASH. 
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So  that  it  will  be  seen  that  in  that  action,  to  which  the 
district  was  a  party,  all  questions  relating  to  the  rightful 
issue  of  these  bonds  were  determined  in  favor  of  the  valid- 
ity of  the  bonds,  and  the  assertion  is  scarcely  needed  that 
the  district  is  bound  by  this  judgment  and  that  it  could  not, 
if  it  had  been  made  a  party  to  this  action,  have  raised 
any  of  the  questions  determined  by  said  judgment. 

High  on  Extraordinary  Legal  Bemedies  (2d  ed.),  §  440, 
lays  down  the  rule  as  follows: 

"  As  regards  the  joinder  of  parties  respondent  in  writs 
of  mandamus,  the  first  general  principle  to  be  observed  is, 
that  the  writ  should  run  to  the  person  or  body  whose  duty 
it  is  to  perform  the  act  required.  It  will  not,  therefore, 
lie  to  one  person  to  command  another  to  do  the  required 
act.  Nor  is  it  the  practice  to  make  any  other  persons 
parties  respondent  than  the  officer  whose  conduct  is  com- 
plained of." 

The  same  rule  is  announced  on  page  219  of  14  Am.  &  Eng. 
Enc.  Law,  and  the  cases  cited  fully  sustain  the  announce- 
ment. In  this  case,  under  the  statute  of  1890  it  was  the 
duty  of  the  county  commissioners,  the  directors  of  the  di^ 
trict  not  having  acted  in  accordance  witih  the  law,  to  make 
this  assessment  It  being  their  duty  to  perform  this  act, 
the  writ  of  mandamus  was  the  proper  remedy  to  compel 
them  to  do  so.  In  addition  to  the  general  propositions 
of  law  as  sustained  by  the  authorities,  our  code  specially 
authorizes  this  procedure  in  a  case  of  this  kind.  Section 
6755,  Bal.  Code  (Laws  1895,  p.  117,  §  16)  provides  tiiat 
a  writ  of  mandamus  may  be  issued  by  any  court,  except  a 
justice's  or  a  police  court,  to  any  inferior  tribunal,  cor- 
poration, board  or  person,  to  compel  the  performance  of 
an  act  which  the  law  especially  enjoins  as  a  duty  resultLog 
from  an  office,  trust  or  station.  As  we  have  seen,  it  was 
the  duty  of  the  county  commissioners,  upon  the  omission 
of  the  directors  of  the  irrigation  company,  to  make  the 
assessment. 


STATE,  EX  EEL.  WITHEROP  v.  BROWN.  387 

May,  1898.]         Opinion  of  the  Conrt — Dunbar,  J. 

It  is  also  contended  that  no  demand  was  made  for  this 
assessment.  It  was  specially  found  by  the  court  and  was 
proved  in  the  testimony  that  a  demand  was  made  upon 
the  commissioners.  We  think  under  the  law  and  the  facts 
in  this  case  that  no  demand  was  necessary  so  far  as  the 
directors  were  concerned.  The  authorities  are  somewhat 
at  variance  on  the  question  of  the  necessity  of  a  previous 
demand,  but  the  great  weight  of  authority  seems  to  be  that 
which  recognizes  the  distinction  between  duties  of  a  pub- 
lic nature  and  duties  of  a  merely  private  nature  affecting 
only  the  rights  of  individuals;  and  that,  where  the  person 
aggrieved  claims  the  immediate  and  personal  benefit  of  the 
act,  a  demand  is  evidently  necessary  as  a  condition  prece- 
dent to  relief,  but  that,  where  the  duty  is  strictly  of  a 
public  nature  and  there  is  no  one  specially  empowered  to 
demand  its  performance,  there  is  no  necessity  for  a  literal 
demand  and  refusal,  and  that  in  such  case  the  law  itself 
stands  in  lieu  of  the  demand  and  the  neglect  to  perform  the 
duty  in  lieu  of  the  refusal.  High,  Extraordinary  Legal 
Bemedies,  §  13;  89  Am,  Dec.  731,  note.  In  this  case  the 
demand  would  have  been  futile  and  unnecessary  upon  the 
officers  of  the  irrigating  district  because  under  the  terms 
of  the  law  they  had  become  powerless  to  make  the  assess- 
ment, and  the  duty  had  devolved  upon  the  county  com- 
missioners. In  addition  to  this,  an  unreasonable  delay  in 
the  performance  of  the  duty  by  a  public  officer  is  held 
^equivalent  to  a  refusal,  and  sufficient  to  justify  granting 
relief.    2  Dillon,  Municipal  Corporations  (4rth  ed.)  §  866. 

We  see  nothing  to  convince  us  that  the  law  in  this  case  is 
unconstitutional  and  have  not  been  able  to  find  any  errors 
that  were  committed  by  the  trial  court  The  judgment 
-will  therefore  be  affirmed. 

Scott,  C.  J.,  and  Eeavis,  Gordon  and  Anders,  JJ., 
•concur. 
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Charles    L.    Lswis    et    al.^  Appellants,  v.    George 
McDouQALL,   Defendant,   N.  Voorheis,  Respondent 

APPEAL -^ASBIONMENT  OF  SBBOB8  —  BBISF8. 

(When  findings  of  fact  questioned  by  appellant  are  not  printed 
in  Ills  brief,  the  sufficiency  of  the  findings  with  reference  to  the 
testimony  will  not  be  considered  'by  the  court. 

Appeal  from  Superior  Court,  Ohehalis  County. — ^Hon- 
Charles  W.  Hodqdon,  Judge.    Aflirmed. 

N,  W.  Bush,  for  appellants. 
W.  H.  Abel,  for  respondent. 

Per  Curiam. — ^This  was  an  action  in  equity  involving 
the  foreclosure  of  a  chattel  mortgage  and  liens  for  ma- 
terial and  labor.  The  questions  raised  on  the  appeal  relate 
to  the  rulings  of  the  court  as  to  certain  matters  ofiFered  in  ev- 
idence and  also  as  to  some  of  the  findings  made.  ISTone  of 
the  findings  of  fact  questioned  were  printed  in  the  appel- 
lants' brief  and  the  respondent  heretofore  moved  to  dis- 
miss the  appeal  for  that  reason.  This  motion  was  denied 
on  the  ground  that  it  was  tiien  claimed  that  the  judg- 
ment was  not  supported  by  the  findings.  No  reason  was 
Shown  for  the  failure  to  print  the  findings  and  no  appUca- 
tion  was  made  for  leave  to  do  so,  and  in  accordance  with 
the  well-settled  practice  errors  in  the  admission  and  rejec- 
tion of  evidence  could  not  be  considered  without  an  ex- 
ception to  the  findings  thereon,  nor  could  the  sufficiency 
of  the  findings  with  reference  to  the  testimony  be  ques- 
tioned, without  printing  the  findings  in  the  brief  under  the 
rule.  An  examination  of  the  record  shows  that  the  decree 
rendered  was  amply  supported  by  the  facts  foimd,  and  it 
is  affirmed. 
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(No.  2926.    Decided  May  31, 1898.] 

Seattle  Trust  Company,  Reapondent^  v.  Albert  S. 

Kerry  et  ux,^  Appellants, 

V0RKCL08UBB  OF  HOBTGAQB  —  8BBIB8    OF    NOTES  —  8TATINO    CAU8B  OF 
ACTION  —  BEJECnON  OF  EYIDBKCB — HARMLE88  BBROB. 

In  an  action  to  foreclose  a  mortgage  securing  a  series  of  notes 
it  is  not  necessary  to  state  a  separate  cause  for  each  note,  but 
they  may  all  be  properly  set  forth  as  one  cause  of  action. 

Alleged  error  in  the  court's  refusing  to  admit  evidence  as  to 
an  extension  of  time  of  payment  granted  by  an  agent  was  harm- 
less, when  there  was  no  showing  that  the  agent  was  authorized 
to  bind  his  principal  in  that  particular. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Wm.  Hioeman  Moobe,  Judge.    Affirmed. 

Allen  dk  Allen,  for  appellants. 
Strudwick  &  Peters,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

SooTT,  C.  J. — ^Appellants  Kerry  were  owners  of  certain 
real  estate  in  the  city  of  Seattle,  and  they  executed  two 
mortgages  thereon  to  the  plaintiff,  a  corporation,  the  first 
one  to  secure  the  sum  of  $2,100,  and  the  second  one  to 
secure  forty-five  promiaBory  notes,  each  for  the  sum  of 
$40,  with  interest.  Thereafter  Kerry  and  wife  sold  the 
real  estate,  the  grantee  assuming  the  payment  of  the  mort- 
gages. This  action  was  brought  to  foreclose  the  subsequent 
mortgage,  and  to  recover  for  certain  insurance  premiums 
and  interest  upon  the  prior  mortgage  which  the  plaintiff 
had  assigned  mth  a  guaranty  of  payment  and  claimed 
to  have  made  said  payments  thereafter.  A  personal  judg- 
ment was  asked  against  the  appellants  Kerry  and  also 
against  the  grantee.    The  grantee  defaulted  but  Kerry  and 
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wife  appeared  and  resisted  the  suit,  and  have  appealed  from 
a  judgment  against  them. 

They  move  to  strike  the  complaint  because  several 
causes  of  action  were  improperly  united  therein  and  not 
separately  stated,  as  required  by  law.  There  is  no  sub- 
stantial merit  in  this  contention,  at  least  as  the  case  now 
stands.  The  mortgage  given  to  secure  the  series  of  notes 
was  properly  set  forth  as  one  cause  of  action,  and  it  was 
not  necessary  to  state  a  separate  cause  for  each  of  said 
notes;  and  the  further  claim  for  insurance  arising  from 
both  mortgages  and  the  claim  to  recover  for  the  interest 
paid  upon  the  prior  mortgage  were  separately  pleaded. 

Two  defenses  were  set  up  by  the  appellants.  One  was  an 
agreement  entered  into  between  the  plaintiff  and  the 
appellants  at  the  time  they  sold  the  real  estate,  whereby  it 
was  claimed  the  plaintiff  agreed  to  accept  the  grantee  as 
its  debtor  and  to  release  the  appellants  from  all  liaWUty. 
The  second  one  was  that,  in  the  event  the  first  should  not  be 
established,  the  fact  that  the  grantee  agreed  to  pay  the  mort- 
gage debts,  which  was  known  to  the  plaintiff,  in  law  consti- 
tuted the  appellants  sureties  merely  for  the  payment  of  said 
debts,  and  that  they  were  released  from  liability  in  conse- 
quence of  the  plaintiff  having  thereafter  granted  an  ex- 
tension of  time  to  their  grantee. 

A  number  of  errors  have  been  alleged  with  reference 
to  the  exclusion  of  certain  t^timony  which  the  appel- 
lants sought  to  draw  out  on  cross-examination  of  some  of 
plaintiff's  witnesses.  It  is  unnecessary  to  set  these  matters 
forth  in  detail.  The  record  shows  that  some  of  the  evidence 
sought  to  be  so  introduced  was  obtained  at  a  later  stage 
of  the  trial  and  the  rest  of  it  was  either  immaterial  or  im- 
proper cross-examinatian,  and  there  was  no  harmful  error. 
An  examination  of  the  proof  convinces  us  that  we  would 
not  be  warranted  in  setting  aside  the  finding  of  the  lower 
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court  that  there  was  no  agreement  to  release  the  appellants, 
nor  in  contravening  the  failure  to  find  that  there  was  an 
extension  of  time  to  their  grantee  whereby  they  were  re- 
leased. 

The  other  errors  alleged  are  with  reference  to  the  re- 
fusal of  the  court  to  permit  certain  evidence  bearing  upon 
the  question  of  the  extension  of  time.  We  also  regard  these 
as  immaterial,  for,  if  it  were  conceded  that  there  was  an 
agreement  upon  the  part  of  the  agent  who  purported  to  act 
for  the  plaintiff  to  accept  the  appellants'  grantee  and  re- 
lease the  appellants,  and  thereafter  to  extend  the  time  to 
its  grantee,  we  are  yet  of  the  opinion  that  judgment  was 
properly  rendered  against  the  appellants  for  the  reason 
that  it  did  not  appear  that  either  of  the  agreements  was 
made  with  an  agent  who  was  authorized  to  bind  the  plain- 
tiff in  the  particulars  mentioned.  An  agent  might  have 
power  to  collect  claims  due  a  corporation  and  look  after 
certain  matters  of  business,  even  in  a  general  way,  and  still 
not  have  the  greater  power  to  release  obligations  due  the 
principal,  and  there  was  nothing  to  show  that  any  such 
power  existed  in  this  instance. 

The  real  contention  in  this  appeal  is  over  the  facts 
found  by  the  court,  to  which  the  appellants  excepted,  but 
an  examination  of  the  evidence  satisfies  us  that  they  were 
Tvell  sustained,  and  the  decree  is  affirmed. 

Keavis,  Gobdon  and  Dunbab,  JJ.,  concur* 

Anders,  J.,  not  sitting. 
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a*  Mg  L.  S.    Roberts,   Appellant,  v.    Washington    Water 

Power  Company  et  aL,  Respondents. 

CORPOBATIONS — GONTBAOT     FOB     BOND  —  AUTHOBITT     OF    OFFICBBS^ 

APPBAL  —  OBJECTIONS   NOT  BAIBED  BELOW. 

In  an  action  on  a  bond  to  recover  liquidated  damages,  an  an- 
swer denying  tJie  execution  of  the  bond,  and  also  admitting  its 
execution  as  a  bond  fixing  a  penalty  instead  of  liquidated  dam- 
ages, cannot  be  attacked  on  appeal,  when  no  o^bjection  has  been 
raised  on  that  ground  in  the  lower  court. 

An  order  of  the  board  of  directors  of  a  corporation  author- 
izing its  president  and  secretary  to  sign  its  name  as  surety  upon 
a  bond  for  a  given  sum,  would  raise  the  presumption  that  the 
authority  given  was  merely  to  execute  a  -bond  providing  for  a 
penalty  instead  of  one  providing  for  liquidated  damages. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
A.  L.  Miller,  Judge.    Affirmed. 

W.  J.  Thayer,  for  appellant. 

Thomas  C.  OrifjittSy  and  Dudley  &  Dudley y  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  was  an  action  on  a  bond  to  recover 
$25,000  as  liquidated  damages  for  a  failure  to  build  a  street 
railway.    Bums  was  made  a  defendant  because  he  refused 
to  be  a  plaintiff;    the  other  two  defendants  were  sued  as 
signers  of  the  bond.     The  case  was  tried  without  a  jury, 
and  at  the  conclusion  of  the  plaintiff's  testimony  a  judg- 
ment of  nonsuit  was  rendered  from  which  this  appeal 
is  taken.    The  plaintiff  was  the  assignee  of  the  obligees  in 
the  bond,  who  at  the  time  of  its  execution  owned  a  con- 
trolling interest  in  the  Ross  Park  street  railway  company, 
which  company  owned  and  operated  a  line  of  electric  street 
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railway  in  the  city  of  Spokane.     The  defendant,  Wash- 
ington "Water  Power  Company,  was  engaged  in  the  street 
railway,  electric  lighting  and  milling  business  in  said  city 
through  the  agency  of  several  subordinate  corporations, 
one  of  which  was  the  Spokane  Street  Railway  Company 
which  was  engaged  in  operating  electric  street  railways, 
and  another  the  Edison  Electric  Illuminating  Company, 
engaged  in  the  electric  lighting  business.  The  Washington 
Water  Power  Company  had  power  under  its  articles  to  ac- 
quire stock  in  other  corporations,  etc.,  and  owned  a  controll- 
ing interest  in  the  stock  of  the  two  companies  named.    The 
business  of  the  three  corporations  was  transacted  in  one 
office,  and  the  defendant  Norman  was  the  general  mana- 
ger of  each,  the  two  subordinate  corporations  being  in 
charge  of  committees  appointed  by  the  board  of  trustees 
of  the  Washington  Water  Power  Company.     Said  last 
named  company,  desiring  to  obtain  a  controlling  interest 
in  the  Ross  Park  road  and  to  operate  it  in  connection  with 
its  other  corporate  business,  entered  into  negotiations  with 
certain  of  the  stockholders  for  the  purchase  of  their  shares 
of  stock,  the  negotiations  being  carried  on  by  Norman  in 
his  own  name,  but  as  agent  for  the  Washington  Water 
Power  Company.    A  controlling  number  of  shares  in  the 
Koes  Park  road  were  transferred  to  the  Washington  Water 
Power    Company,    in    consideration    whereof    said    last 
named  company  was  to  operate  the  Ross  Park  road  and 
pay  certain  of  its  debts;    to  build  an  extension  to  Minne- 
haha Park  in  three  months,  and  another  extension  to  the 
southeast  addition  to  Ross  Park  within  one  year,  if  de- 
manded, and  if  not  so  demanded,  within  two  years  in  any 
event;    also  to  furnish  certain  annual  passes,  and  to  give  a 
thirty  thousand  dollar  bond.     These  terms  were  embodied 
in  a  preliminary  or  memorandum  agreement,  February  3, 
1892.     This  agreement  was  signed  by  Norman  and  the 
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various  persons  who  were  to  transfer  to  the  Washington 
Water  Power  Company  the  controlling  number  of  shares 
of  stock  in  the  Ross  Park  road. 

The  action  was  brought  upon  the  bond  to  recover  dam- 
ages for  the  failure  to  complete  the  extension  to  the  south- 
east addition  to  Ross  Park.  The  answer  denied  the  exe- 
cution of  the  bond  set  forth  in  the  complaint,  on  the 
grounds  that  it  was  beyond  the  power  of  the  corporation 
to  make  and  also  that  its  execution  had  never  been  auth- 
orized by  its  trustees  and  that  Norman  had  no  authority 
to  execute  it.  It  was  further  set  up  as  an  affirmative  de- 
fense that  the  bond  was  given  to  secure  the  performance 
of  the  written  contract  aforesaid,  the  provision  in  the  con- 
tract relating  to  the  bond  being  as  follows: 

"  That  said  party  of  the  first  part  will  give  to  said 
parties  of  the  second  part  a  good  and  sufficient  bond  in  the 
sum  of  $30,000  with  the  Washington  Water  Power  Com- 
pany as  a  surety  thereon." 

And  some  further  defenses  were  pleaded.  The  bond  as 
given  was  for  the  sum  of  $30,000,  and  one  clause  inserted 
among  the  conditions  provided  for  the  payment  of 
$25,000  as  liquidated  damages,  in  the  event  that  the  ex- 
tension to  the  southeast  addition  to  Ross  Park  should  not 
be  built  as  provided.  The  trial  court  held  that  the  clause 
in  the  contract  aforesaid,  which  provided  for  a  $30,000 
bond,  did  not  authorize  a  bond  with  a  condition  for  pay- 
ment as  liquidated  damages,  and  that  Norman  had  no  power 
to  bind  the  Washington  Water  Power  Company  for  the 
payment  of  a  fixed  sum  as  damages.  The  minute  of  the 
corporation  from  which  the  authority  to  execute  the  bond  is 
claimed  are  as  follows: 

"  Spokane,  Wash.,  Feb.  3,  1892. 
A  special  meeting  of  the  directors  of  the  Washington 
Water  Power  Company  was  held  this  day  at  the  office 
of  the  company,  at  9:30  a.  m.,  there  being  present  C.  R- 
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Bums  in  the  chair,  H.  Brook,  F.  E.  Goodall,  H.  Bolster, 
J.  D.  Sherwood  and  W.  S.  Norman.  The  subject  matter 
of  the  purchase  of  the  Ross  Park  Street  Railway  Company 
was  the  special  order  of  business.  The  manager  reported 
that  he  had  concluded  negotiations  for  the  acquirement 
of  70  per  cent,  interest  in  the  Ross  Park  Street  Railway 
Company,  representing  $53,200  worth  of  stock,  our  com- 
pany to  assume  its  share  of  the  gross  indebtedness  of  the 
Ross  Park  Street  Railway  Company,  amounting  to 
$60,000.  On  motion  of  J.  D.  Sherwood,  seconded  by  H. 
Brook,  W.  S.  Norman  was  authorized  to  make  the  pur- 
chase of  the  stock,  and  hold  the  same  in  his  name  until 
8uch  time  as  some  other  disposition  might  be  made  of  the 
same,  he  to  endorse  the  stock,  and  leave  the  same  with  the 
proper  officers  of  the  company. 

On  motion  of  H.  Bolster,  seconded  by  H.  Brook,  the  fol- 
lowing resolution  was  adopted: 

Resolved:  That  the  president  and  secretary  of  the  Wash- 
ington Water  Power  Company  be,  and  are  hereby  author- 
ized to  sign  in  the  name  of  this  company,  as  surety,  to  a 
certain  bond,  in  the  sum  of  $30,000,  executed  by  W.  S. 
Norman,  in  favor  E.  J.  Webster,  trustee,  dated  Feb- 
ruary. 

Carried.    Meeting  then  adjourned. 

W.  S.  Norman,  Secretary." 

There  are  but  two  points  which  it  is  necessary  to  con- 
sider in  the  disposition  of  the  appeal.  One  is  a  contention 
by  the  appellant  that  the  answer  admitted  the  execution 
of  the  bond  sued  on.  This  is  based  upon  the  claim  that  the 
defenses  pleaded  were  inconsistent  in  denying  the  execu- 
tion of  the  bond  and  then  in  effect  admitting  its  execution 
for  another  purpose  than  the  one  alleged  as  a  breach.  It 
does  not  appear  that  this  matter  was  called  to  the  attention 
of  the  lower  court  in  any  way.  It  is  not  necessary  to  set 
forth  the  answer  in  detail,  for,  if  it  were  conceded  that  it 
was  inconsistent  in  the  particulars  mentioned,  we  do  not 
think  the  contention  of  the  appellant  should  be  sustained 
at  this  time,  for  it  is  plainly  apparent  from  the  answer  that 
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it  was  the  intention  of  the  pleader  to  question  the  validi^ 
of  the  bond  with  reference  to  the  provision  for  liquidated 
damages  and  to  deny  any  authority  of  the  agent  afore- 
said to  bind  the  corporation  thereby.  Not  having  attacked 
the  answer  in  the  lower  court,  we  do  not  think  the  appel- 
lant should  be  entitled  to  claim  that  the  execution  of  the 
bond  was  admitted  when  the  intention  to  deny  its  execu- 
tion or  validity  as  aforesaid  is  evident.  There  should  be 
no  uncertainty  about  an  admission  to  bind  a  party  in  this 
way. 

We  are  also  of  the  opinion  that  no  authority  was  shown 
in  the  minutes  for  the  execution  of  the  bond  in  question. 
Under  such  authority  the  presumption  would  be  that  the 
$30,000  was  intended  as  a  penalty  merely,  and  the  authority 
to  execute  a  bond  providing  for  liquidated  damages  should 
have  been  clearly  shown  to  render  it  valid.  We  think  the 
judgment  of  the  lower  court  was  right,  and  it  is  a£Srmed. 

Eeavis,  Andebs,  Gordon  and  Dttnbab,  JJ.,  concur. 


INo.  2961.  Decided  May  31. 1808.] 

|f28_448,         Gilbert  F.  Boque,  Appellant,  v.   City  op   Sbattlb 

AND  Will  H.  Parry,  as  City  ComptroUer^  Respan- 

dents. 

0ON8TITUTIONAL  LAW — SUBJBCT    AND    TITLB  OF    BTATUTB  —  POWBB   TO 

ABOLISH  OFFICB. 

An  act  which  repeals  an  act  authorizing  municipal  courts,  but 
makes  provision  for  their  continuance  until  a  certain  date,  Ib  not 
cbjectionable  as  embracing  more  than  one  subject,  since  the  sub- 
ject of  the  act  is  the  abolishment  of  the  office  with  a  designation 
of  the  time  when  the  act  shall  become  effective;  and  the  title, 
which  declares  that  it  is  an  act  repealing  the  act  establishins 
municipal  courts  and  abolishing  the  courts  and  offices  thereby 
created,  is  broad  enough  to  cover  the  subject  matter. 
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An  act  shortening  a  term  of  office,  or  abolishing  an  office, 
which  had  been  created  by  the  legislature,  is  not  a  violation  of 
the  constitutional  provision  that  "the  salary  of  any  county,  city, 
town  or  municipal  officer  shall  not  be  increased  or  diminished 
after  his  election  or  during  his  term  of  office;  nor  shall  the  terms 
of  any  such  officer  be  extended  beyond  the  period  for  which  he 
is  elected  or  appointed.' 


** 


Appeal  from  Superior  Court,  King  County. — ^Hon. 
£.  D.  Benson,  Judge.     Affirmed. 

Ballingery  Ronald  &  Battle^  for  appellant. 

W.  E.  Humphrey f  and  Edward  Von  Tobely  for  respond- 
ents. 

Peb  Cubiam. — Appellant  instituted  a  mandamus  pro- 
ceeding to  compel  respondents  to  provide  office  quarters 
and  permit  him  to  exercise  the  functions  of  the  office 
of  judge  of  the  municipal  court  of  the  city  of  Seattle. 
From  the  judgment  of  the  Superior  court  which  dis- 
missed his  application  he  has  appealed. 

The  case  involves  the  constitutionality  of  the  legislative 
act  of  March  17,  1897,  abolishing  municipal  courts.  The 
first  contention  is  that  the  act  (Session  Laws  1897,  p.  831; 
Bal.  Code,  §  762a)  contains  a  plurality  of  subjects  and 
that  the  title  is  not  broad  enough  to  cover  the  matter 
contained  in  the  proviso.    The  title  of  the  act  is: 

"  An  act  to  repeal  an  act  entitled  *  An  act  creating  and 
establishing  municipal  courts  in  cities  of  the  state  of 
Washington,  having  more  than  twenty  thousand  inhabi- 
tants, defining  and  prescribing  their  jurisdiction,  regulating 
their  practice  and  procedure  and  providing  judges  and 
clerks  therefor,  and  declaring  an  emergency,'  approved 
February  28,  1891,  and  all  acts  amendatory  thereof,  and 
abolishing  the  courts  and  offices  thereby  created." 

The  act  itself  contains  but  a  single  section,  which  repeals 
the  act  of  February  28,  1891,  but  provides  for  the  continu- 
ance of  the  courts  created  by  the  act  until  January  1,  1898. 
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We  think  that  there  is  but  one  subject  in  the  act,  viz., 
the  abolishment  of  municipal  courts.  It  provides  that  they 
shall  be  abolished  and  designates  the  time  when  the  act 
shall  become  effective.  This  cannot  be  considered  a  viola- 
tion of  §  19,  art.  2  of  the  constitution,  providing, 

"  No  bill  shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title." 

It  is  also  urged  that  the  act  conflicts  with  §  8,  art.  11 
of  the  constitution,  providing  that, 

"  The  salary  of  any  county,  city,  town  or  municipal 
officer  shall  not  be  increased  or  diminished  after  his  election 
or  during  his  term  of  office;  nor  shall  the  term  of  any 
such  officer  be  extended  beyond  the  period  for  which  he 
is  elected  or  appointed." 

Appellant  concedes  the  general  proposition  that  the 
legislature  may  at  will  abolish  an  office  of  its  own  creation, 
but  he  insists  that  by  virtue  of  the  foregoing  constitutional 
provision  the  office,  in  so  far  as  the  duration  of  the  term, 
and  salary  attaching  to  it  are  concerned,  is  a  constitutional 
office.  We  think  the  language  of  the  constitution  deter- 
mines the  question  against  appellant.  While  it  provides 
that  the  salary  shall  not  be  increased  or  diminiahed  dur- 
ing the  term,  and  also  that  the  term  shall  not  be  extended 
beyond  the  period  for  which  the  officer  is  elected,  it  nowhere 
provides  that  the  official  term  shall  not  be  shortened.  The 
express  mention  which  the  constitution  makes  of  the  <me 
subject  renders  its  silence  as  to  the  other  very  significant^ 
and  inasmuch  as  the  constitution  has  not  forbidden  the 
shortening  of  a  term,  it  cannot  be  said  that  a  legislative 
enactment  which  has  that  effect  is  against  the  constittt. 
tion. 

The  judgment  is  affirmed. 


ROGERS  V.  TURNER  3^9 


June,  1898.]  Opinion  Per  Curiam. 


[No.  2884.    Decided  June  1,  1898.] 


J.  A.  Rogers,  Respondent,  v.  J.  M.  Turner,  Appellant.  m  m 

MOBTOAQB  FORBOLOSUBB  —  DBFICIBNCY  JUDGMENT — PLBADINO. 

A  deficiency  judgment  is  warranted,  upon  foreclosure  ol  a 
mortgage,  when  tlie  prayer  of  the  complaint  adks  for  Judgment 
against  defendant  for  the  sum  secured,  that  the  mortgage  be 
foreclosed,  the  premises  sold  and  the  proceeds  applied  upon  the 
mortgage,  ^and  for  general  relief. 

Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  Thomas  H.  Brents,  Judge.    Affirmed. 

J.  W.  BrooTcSj  ior  appellant. 

B.  L,  &  J.  L,  Sharpstein^  for  respondent. 

Per  Curiam. — This  was  an  action  to  foreclose  two  real 
estate  mortgages,  and  the  defendant  has  appealed  from  a 
judgment  against  him  for  a  deficiency  remaining  after  the 
sale  of  the  mortgaged  premises.  The  sole  ground  of  the 
appeal  is  that  the  complaint  did  not  ask  for  a  deficiency 
judgment  nor  any  relief  other  than  the  foreclosure  of  the 
mortgages,  but  this  contention  is  not  sustained  by  the 
record  as  to  one  of  the  mortgages,  being  the  one  upon 
which  the  deficiency  judgment  was  in  effect  rendered.  As 
to  this  mortgage  the  plaintiff  prayed  for  judgment  against 
the  defendant  for  the  sum  secured  and  also  further  asked 
that  the  mortgage  be  foreclosed  and  the  premises  sold  and 
the  proceeds  appUed  upon  the  mortgage,  and  prayed  for 
general  relief.  The  decree  contained  a  judgment  against 
defendant  for  the  amount  due  on  this  mortgage  debt  in 
accordance  with  the  prayer  and  further  provided  that  exe- 
cution should  issue  for  any  part  thereof  which  might  re- 
main unpaid  after  the  sale  of  the  mortgaged  property,  and 
the  proper  application  of  the  proceeds.     We  think  this 
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judgment  was  clearly  authorized  under  the  complaint  and 
it  is  affirmed. 


[No.  2836.    Decided  June  3,  1898.] 

W.  P.  Fuller  &  Co.  et  aZ.,  Appellants^  v.  Aurelius 

B.  Hull,  Trustee^  Respondent. 

FOBBCLOSUBB  OF  MOBTO AOB  —  JUDGMENT  LIEN  —  TBAN8CRIPT  —  BXECC- 

TION  FOB  DEFIOIBNCT. 

Under  Oode  Proc.,  §  449,  providing  thttt  a  Judgment  lien  shaU 
attach  from  the  date  of  judgment,  if  a  transcript  thereof  be  filed 
in  the  county  auditor's  office  within  twenty  days,  a  decree  of 
foreclosure  becomes  a  lien  upon  the  mortgagor's  general  realty 
for  any  deficlenicy  after  sale  of  the  mortgaged  premises  from  the 
day  of  its  rendition,  in  case  a  transcript  of  the  decree  is  filed 
within  twenty  days  thereafter. 

Where  a  general  execution  bas  been  issued  upon  a  decree  of 
foreclosure.  It  will  be  presumed.  In  the  absence  of  proof  to  the 
contrary,  that  the  mortgaged  premises  were  duly  sold  and  the 
special  writ  therefor  returned. 

Under  Oode  Proc.,  §  449,  providing  that  the  transcripts  of 
Judgments  shall  contain  '*  the  names  at  length  of  all  the  parties,'* 
It  Is  necessary  to  Include  only  the  names  of  parties  against  wliom 
a  money  Judgment  Is  rendered. 

Appeal  from  Superior  Courts  Pierce  C!oimty. — ^Hon. 
Thomas  Cabboll,  Judge.    Affirmed. 

Sharpstein  &  Blattner,  for  appellants. 

Murry  &  Scott,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — On  the  23d  of  March,  1893,  a  judgment 
was  entered  in  the  superior  court  of  Pierce  county  against 
Samuel  Bertelson  and  Anna  M.  Bertelson  for  $2,970,  with 
interest  and  costs,  and  a  decree  rendered  foreclosing  a 
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mortgage  given  by  them  on  certain  real  property,  not 
the  subject  of  this  action.  At  the  date  of  the  rendition  of 
such  judgment  and  decree  the  Bertelsons  also  owned  other 
real  estate  in  said  county,  and  on  the  28th  day  of  March, 
1893,  by  their  deed  of  warranty  conveyed  the  premises  here 
in  controversy  to  Robert  D.  Duff  and  Alexander  Bain.  On 
the  12th  of  April,  1893,  a  transcript  of  the  judgment  en- 
tered in  the  foreclosure  suit  was  filed  and  recorded  m 
the  office  of  the  county  auditor.  On  the  10th  of  June, 
1893,  Duff  and  Bain,  their  wives  joining  with  them,  exe- 
cuted a  mortgage  to  the  Tacoma  Lumber  &  Mfg.  Co. 
upon  the  premises  involved  in  this  action,  to  secure  their 
promissory  note  in  the  sum,  of  $1,543.71.  Thereafter,  the 
last  mentioned  mortgage  was  foreclosed  and  the  premises 
sold  to  C.  A.  Plummer,  who  subsequently  assigned  his  cer- 
tificate of  purchase  to  the  appellants  herein.  On  May 
8,  1895,  the  respondent,  assignee  of  the  judgment  creditor, 
caused  a  writ  of  execution  to  issue  out  of  said  court  for  a 
balance  on  said  judgment  amounting  to  $2,127.12.  Under 
this  execution  the  sheriff  levied  upon  and  sold  the  premises 
here  in  controversy  and  the  respondent  became  the  pur- 
chaser at  such  execution  sale. 

Appellants  brought  this  action  under  §  529,  2  HilFs 
Code  (Bal.  Code,  §  5500)  to  determine  the  title  to  the 
premises  so  sold  and,  the  cause  having  been  tried  upon 
documentary  evidence  in  the  court  below,  judgment  was 
rendered  against  them,  and  thereupon  they  appealed. 

The  first  contention  is  that  the  judgment  under  and 
through  which  respondei^t  claims  was  not  a  lien  upon  the 
premises  in  question  at  the  time  of  the  conveyance  to  Duff 
and  Bain  on  March  28,  1893.  It  is  admitted  that  a  tran- 
script of  the  judgment  was  filed  with  the  auditor  within 
twenty  days  after  the  judgment  was  rendered,  and  this 

26—19  WASH. 
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being  true  it  follows  that  the  contention  is  fully  answered 
by  §  449,  2  Hill's  Code,  which  provides  that 

"  The  lien  shall  attach  from  the  day  of  the  date  of  said 
judgment,  if  the  said  transcript  shall  have  been  filed  within 
the  said  twenty  days" 

It  is  next  urged  that  a  judgment  against  mortgagors  ren- 
dered in  a  decree  of  foreclosure  does  not  become  a  lien 
upon  the  general  property  of  the  judgment  debtors  until 
after  the  mortgaged  premises  are  exhausted  and  then  only 
in  the  event  that  there  is  a  deficiency.  The  position  is  not 
well  taken.  Hays  v.  Miller y  1  Wash.  T.  143;  8hum- 
way  V,  Orchard,  12  Wash,  104  (40  Pac.  634);  Fletcher 
V,  Holmes,  25  Ind.  458.  Appellants  also  urge  that  no  gen- 
eral writ  of  execution  can  issue  in  any  event  until  after  a 
sale  of  the  mortgaged  premises  and  a  return  of  the  qiecial 
writ.  It  is  not  necessary  to  determine  that  question,  for 
there  is  nothing  here  to  show  that  the  general  execution  did 
issue  before  the  sale  of  the  mortgaged  premises,  and  in  the 
absence  of  proof  to  the  contrary  the  presumption  of  regu- 
larity must  obtain.  In  the  present  case  the  large  credit 
upon  the  judgment,  which  appears  from  the  general  exe- 
cution to  have  been  made,  strengthens  the  presumption 
that  the  mortgaged  premises  were  duly  sold  and  the  pro- 
ceeds credited. 

The  final  contention  is  that  the  transcript  of  the  judg- 
ment through  which  the  respondent  claims  did  not  com- 
ply with  the  provisions  of  §  449,  supra,  in  that  it  did  not 
contain  "  the  names  at  length  of  all  the  parties."  It  does, 
however,  appear  that  the  names  of  Samuel  Bertelson  and 
Anna  M.  Bertelson  were  shown  by  the  transcript.  They 
were  the  mortgagors  and  the  only  persons  against  whom 
a  money  judgment  was  rendered.  No  personal  claim  of  any 
character  was  made  against  the  other  parties  to  the 
action,  and  it  was  not  necessary  that  their  names  should 
have  appeared  upon  the  transcript. 
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June,  1896.]  Argument  of  Goanael. 


Perceiving  no  error  in  the  record  the  judgment  of  the 
superior  court  is  affirmed. 

DuNBAB  and  Eeavis,  JJ.,  concur. 

Andebs,  J.,  not  sitting. 


[  No.  2899.    Decided  June  3,  1898. 

Thomas  Carstens  et  ai.,  AppellantB^  v.  S.  D.  Gustin  |,g  ^j 

et  al.t  Respondents. 

IMTBRPLEADEB  —  WHBN  LIBS. 

A  complaint  of  interpleader  does  not  state  a  cause  of  action, 
though  alleging  that  plaintiffs  hold  a  sum  of  money  claimed  by 
different  parties/  whose  rights  they  desire  adjudicated,  when  it 
further  appears  from  the  complaint  that  the  money  is  the  pro- 
ceeds from  the  sale  of  a  boom  of  logs,  which  had  been  levied  upon 
ty  a  judgment  creditor  of  one  of  the  piarties  in  a  logging  firm, 
that  the  plaintiffs  had  set  up  a  claim  of  ownership  under  a  con- 
tract with  the  firm  and  given  a  bond  for  possession  of  the  logs, 
and  that,  upon  a  trial  of  their  claim,  the  judgment  creditor  had 
been  given  judgment  against  plaintiffs  on  their  forthcoming  bond 
lor  the  value  of  the  logs. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Wm.  Hickman  Moore,  Judge.    Affirmed. 

John  E.   Humphries,   W.  E.  Humphrey^  and  E.  P. 

Edseny  for  appellants. 

John  0.  Barnes,  and  W,  W.  Wilshire,  for  respondents: 

The  statutory  proceedings  provided  for  in  2  Hill's  Code, 
§§  153-166  (Bal.  Code,  §§  4843-4845)  takes  the  place  of 
a  bill  of  interpleader  in  equity,  and  the  action  is  governed  by 
the  same  rules  that  govern  such  a  bill.  Washington  Ins. 
Co.  V.  Lawrence,  28  How.  Pr.  435;  Cady  v.  Potter,  55 
Barb.  463;    Board  of  Education  v.  Scoville,  13  Kan.  17; 
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St  Louis  Life  Ins,  Co.  v.  AUiance  Mutual  Life  Ins.  Co.y 
23  Minn.  7;    Johnson  v.  Maxey,  43  Ala.  521. 

If  plaintiff  is  liable  to  different  claimants,  even  though 
it  be  for  the  same  demand,  there  is  no  case  for  a  bill  of 
interpleader.  Greene  v.  Mumfordy  4  R.  I.  313;  Craw- 
ford V.  Fisher,  1  Hare,  436;    Pfister  v.  Wade,  56  Cal.  43. 

In  order  to  be  entitled  to  maintain  interpleader,  the 
plaintiff  must  claim  no  interest  himself  in  the  thing  in  dis- 
pute. He  must  occupy  th^  position  of  a  stakeholder.  He 
must  stand  entirely  indifferent  between  the  conflicting 
claimants.  He  cannot  mingle  up  a  demand  of  his  own 
upon  the  property  or  fund  with  the  demand  that  the  other 
persona  shall  interplead.  3  Pomeroy,  Equity  Jurispru- 
dence (Ist  ed.)  §  1325;  Adams  v.  Dixon,  19  Gra.  513 
(65  Am.  Dec.  608);  Cullen  v.  Dawson,  24  Minn.  66; 
Lozier^s  Exr^s  v.  Van  Saunas  AdmWs,  3  N.  J.Eq.325;  Lin- 
coln V.  Rutland  &  B.  R.  R.  Co.,  24  Vt.  639;  North 
Pacific  Lumber  Co.  v.  Lang,  42  Pac.  801  (52  Am.  St 
Eep.  780.) 

The  opinion  of  the  court  was  delivered  by 

Beavis,  J. — The  appellants  commenced,  an  action,  de- 
nominating their  complaint  an  interpleader.  It  states  in 
substance  that  Thomas  and  Ernest  Carstens  were  a  part- 
nership known  as  Carstens  Brothers  and  that  the  defend- 
ants Skavdale  and  Thomas  L.  and  M.  L.  Jose  were  in  part- 
nership under  the  firm  name  of  Saginaw  Logging  Com- 
pany, and  that  defendant  Moyer  was  sheriff  of  Eing  coun- 
ty; that  the  defendants  Gustin  and  wife  and  Tibbetts 
were  partners  under  the  firm  name  of  Gustin  &  Tibbetts; 
that  prior  to  June  18,  1896,  Gustin.  &  Tibbetts  recov- 
ered judgment  in  the  superior  court  against  Thomas  L. 
Jose,  which  was  duly  entered  of  record  as  unpaid  in  said 
court;     that  plaintiffs,  Carstens  Brothers,  entered  into  a 
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contract  on  the  18th  of  June,  1896,  with  the  Saginaw 
Logging  Company,  by  the  terms  of  which  Carstens  Broth- 
ers were  to  furnish  money  and  supplies  necessary  to  get 
out  logs  and  carry  on  the  business  of  the  logging  c<mi- 
pany  and  to  sell  the  logs  and  pay  themselves  for  all  money 
expended  under  the  contract  and  return  the  surplus  to  the 
Saginaw  Logging  Company,  and  the  agreement,  which  is 
in  writing,  is  set  out;  that  the  Saginaw  Logging  Com- 
pany was  indebted  to  Carstens  Brothers  in  large  sums;  that 
the  company  prior  to  May  24,  1897,  secured  and  got  out 
a  boom  of  logs  under  the  contract  with  Carstens  Brothers 
of  the  value  of  $1,200;  that  the  logs  were  taken  posses- 
sion of  by  Carstens  Brothers  who  exercised  acts  of  owner- 
ship over  them;  that  at  this  time  the  judgment  creditors, 
Oustin  &  Tibbetts,  had  an  execution  issued  upon  their 
judgment  against  Thomas  Jose,  which  was  levied  by  de- 
fendant Moyer,  as  sheriff,  upon  the  boom  of  logs;  that 
the  sheriff  took  possession  of  all  the  logs;  that  Carstens 
Brothers  demanded  possession  of  the  Ic^  of  the  sheriff, 
which  was  refused;  that  they  then  filed  their  affidavit  of 
claim  of  ownership  under  §  491,  2  Hill's  Code  (Bal.  Code, 
§  5262)  and  executed  and  delivered  a  bond  to  Moyer,  the 
sheriff;  that  the  cause  was  regularly  docketed  and  heard 
in  the  court;  that  judgment  was  rendered  against  Cars- 
tens  Brothers  and  their  sureties  on  the  bond  in  the  sum 
of  $1,200;  and  that  such  judgment  is  unsatisfied.  It  is 
also  stated  that  all  the  defendants  except  Moyer  are  in- 
solvent and  that  the  plaintiffs  Carstens  Brothers  sold  the 
logs  for  the  sum  of  $1,200,  and  now  have  the  money  in 
place  of  the  logs.  And  it  is  also  stated  that  the  mem- 
bers of  defendant  Saginaw  Logging  Company  claim  they 
are  entitled  to  the  money;  that  if  the  logs  are  not  the 
property  of  Carstens  Brothers  they  are  the  property  of  the 
Saginaw  Logging  Company,  and  that  said  company  is 
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either  entitled  to  the  logs  or  the  money  for  the  same;  and 
that  Carstens  Brothers  claim  that  they  are  either  entitled 
to  the  money  or  to  hold  the  claim  for  the  same  against 
the  Saginaw  Logging  Company.  It  is  also  stated  tha1> 
Thomas  Jose  is  indebted  to  the  Saginaw  Logging  Company, 
and  after  payment  of  the  partnership  debts  there  will  be 
no  sum  due  him  from  the  firm,  and  that  at  the  time  the 
levy  was  made  upon  the  logs  by  the  sheriflF  his  partnership 
debts  were  greatly  in  excess  of  the  property  of  the  part- 
nership, and  there  was  nothing  due  for  the  individual 
creditors  of  Thomas  Jose.  Plaintiffs  state  they  are  willing 
to  pay  the  moneys  over  to  the  parties  entitled  thereto  and 
ask  that  all  the  defendants  be  brought  into  court  and  re- 
quired to  have  their  rights  and  claims  adjusted,  and  the 
court  determine  to  whom  the  money  shall  be  paid.  The 
defendants,  sheriff,  Gustin  &  Tibbetts,  Skavdale  and  Jose, 
filed  separate  demurrers  to  the  complaint  on  the  ground 
that  it  did  not  state  a  cause  of  action,  and  the  demurrers 
were  sustained  by  the  superior  court. 

The  plaintiffs  Carstens  Brothers  are  in  no  other  or  differ- 
ent position  than  they  were  when  they  claimed  the  boom 
of  logs  as  against  the  levy  of  the  sheriff.  They  made  their 
claim  under  their  contract  with  the  Saginaw  Logging  Com- 
pany as  the  owners  of  the  logs.  A  trial  was  had,  and  it  was 
detennined  that  they  were  not  the  owners  of  the  logs,  but 
that  such  logs  were  subject  to  the  execution  of  Gustin  & 
Tibbetts  against  Thomas  Jose.  The  money  which  Carstens 
Brothers  have  in  their  hands  merely  stands  in  place  of 
the  logs,  and,  as  between  them  and  Gustin  &  Tibbetts, 
the  judgment  of  the  court  was  they  should  pay  the  $1,200. 
The  unadjusted  matters  as  between  the  Saginaw  Logging 
Company  and  Carstens  Brothers  cannot  concern  Gustin  & 
Tibbetts,  who  were  adjudged  to  be  entitled  to  the  proceeds 
from  the  boom  of  logs,  viz.,  the  $1,200.     There  does  not 
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seem  to  be  any  element  of  intervention  in  the  complaint 
and  the  judgment  of  the  superior  court  is  aflSrmed. 
Dunbar  and  Gordon,  J  J.,  concur. 


INo.  2856.    Decided  June  7,  1808.) 

TowNSEND  Gas  and  Electric  Company,  Respondent^ 

V.  City  op  Port  Townsend,  Appellant  1 1»  407 
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BTBBBT  LIGHTING   C0NTBACT8. 

Where  a  city  Is  given  power  by  its  charter,  without  restriction, 
to  provide  for  Ughting  the  streets  and  furnishing  the  city  with 
lights,  a  fuilher  provision  of  the  charter  fixing  a  method  of  levy- 
ing an  annual  tax  to  pay  for  the  same  must  be  construed  as  an 
enlargement  of  the  right  of  the  city  to  provide  funds  therefor 
and  not  as  a  restriction  upon  the  power  conferred,  which  would 
confine  the  city's  lighting  contracts  to  annual  periods. 

Apjpeal  from  Superior  Court,  Jefferson  County. — Hon. 
J.  G.  McClinton,  Judge.     Affirmed. 

i?.  A,  Plumley,  for  appellant. 

Harry  Ballingery  and  Robert  W.  Jennings^  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — On  the  15th  day  of  February,  1893,  the 
respondent  entered  into  a  contract  with  the  city  of  Port 
Townsend,  a  municipal  corjwration,  created  and  existing 
tinder  an  act  of  the  legislative  assembly  of  the  territory  of 
Washington,  for  the  lighting  of  the  streets  of  said  city 
with  electric  lights  for  the  period  of  five  years.  The  pay- 
ments were  made  according  to  contract  for  two  years,- 
since  which  time  no  payments  have  been  made,  and  this 
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action  was  brought  to  enforce  the  same.  A  demnrrer  was 
interposed  to  the  complaint,  which  was  ovemiled,  and 
the  appellant,  standing  on  its  demurrer,  brings  the  case  to 
this  court. 

It  is  contended  by  the  appellant  that  the  action  of  the 
citj  authorities  was  ultra  vires  by  reason  of  §  6  of  the 
charter  of  Port  Townsend.    Said  section  is  as  follows: 

"  The  city  of  Port  Townsend  has  power  to  provide  for 
the  lighting  of  the  streets  and  furnishing  the  city  with  gas 
or  lights,  and  for  the  erection  and  construction  of  such 
works  as  may  be  necessary  or  convenient  therefor;  and 
has  power  to  levy  and  collect  for  these  objects  a  special 
tax  not  exceeding  one-fifth  of  one  per  centum  per  annum 
upon  the  taxable  property  within  the  limits  of  the  benefits 
of  such  lights,  which  limits  shall  be  fixed  by  the  city 
council  each  year  before  levying  any  tax  authorized  by 
this  section,  and  all  such  taxes  shall  only  be  assessed  upon 
and  collected  from  property  within  said  limits." 

It  is  contended  by  the  appellant  that  the  charter  provis- 
ions set  forth  above  constituted  the  only  authority  vested 
in  the  city  council  to  provide  for  lighting  the  streets,  and 
that  that  portion  of  §  6  of  the  charter  providing  that  the 
city  council  should  each  year  fix  the  limits  of  the  benefits 
of  lights,  creating  a  light  district  within  which  a  special 
tax  shall  be  levied  for  such  purpose,  and  the  further  pro- 
vision in  §  107,  providing  for  a  vote  of  the  people,  con- 
stitute a  limitation  of  the  power  granted  by  the  first  portion 
of  §6. 

The  contention  of  the  respondent  is  two-fold:  First, 
that  the  power  to  provide  for  the  lighting  of  its  streets  is 
expressly  conferred  upon  the  city,  and  that  the  latter  part 
of  the  section  is  an  enlargement  of  the  right  of  the  city 
to  provide  funds  therefor  and  not  a  restriction  upon  the 
power  conferred;  and,  second,  that  if  it  were  held  that 
the  clause  cited  is  restrictive,  it  is. not  a  restriction  upon  the 
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power  to  contract  for  street  lighting,  but  only  on  the  man- 
ner of  providing  for  the  payment  of  the  snms  payable  im- 
der  the  contract.  It  is  further  contended  that  the  city 
having  made  a  contract  and  having  received  the  benefit 
of  that  contract,  it  will  not  now  be  heard  to  say  that  it 
had  no  power  to  enter  into  such  contract  in  the  particular 
way  in  which  it  did. 

It  is  not  necessary  to  pass  upon  this  last  proposition,  as 
an  investigation  of  all  the  charter  provisions  of  the  city 
of  Port  Townsend,  found  on  page  115  and  following  pages 
of  the  laws  of  1881,  convinces  us  that  the  latter  part  of 
§  6  is  not  a  restriction  upon  the  right  of  the  city  to  con- 
tract for  lighting  the  streets,  but  is  simply  an  addition  to 
the  general  powers  given,  or  rather  a  way  pointed  out  for 
paying  for  the  lighting  of  the  streets  which  the  city  may 
avail  itself  of,  if  it  sees  fit.  The  provisions  in  this  section 
are  very  much  of  the  character  of  the  provisions  in  the 
other  sections.  For  instance,  in  §  7  the  power  is  given 
to  tlie  city,  among  other  things,  to  provide  for  constructing 
sewers  and  cleaning  and  repairing  the  same,  and  then 
follows  the  power  to  assess  taxes  in  a  certain  prescribed 
way  for  the  payment  of  the  construction  of  sewers,  etc. 
The  power  to  construct  sewers  and  to  keep  them  in  repair 
18  certainly  an  inherent  power  in  the  city  and  therefore  a 
power  which  the  city  would  have  the  right  to  exercise  in 
the  absence  of  a  charter  declaration;  and  it  certainly 
was  not  the  intention  of  the  charter  to  abridge  this  right 
or  to  make  it  depend  absolutely  upon  the  provisions  fol- 
lowing for  the  collection  of  taxes. 

This  case  falls  squarely  within  the  rule  announced  in 
Portland  Lumbering  &  Manufacturing  Co,  v.  Ea^i  Port- 
landy  18  Ore.  21,  which  was  favorably  commented  upon 
by  this  court  in  Soule  v.  Seattle,  6  Wash,  815.  The  pro- 
visions of  the  charter  of  East  Portland  were  almost  synon- 
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ymous,  so  far  as  the  principles  involved  are  concerned,  with 
the  provisions  in  the  charter  of  Port  Townsend.  In  that 
case  the  court  in  its  opinion  said: 

"  The  power  and  duty  is  enjoined  upon  the  common 
council  of  the  city  to  improve  the  streets  and  to  keep 
them  in  a  suitable  state  of  repair.  Permission  is  given  to 
levy  the  cost  of  such  improvement  on  the  adjacent  prop- 
ertv,  but  it  is  nowhere  declared  in  the  charter  that  it 
must  do  it  in  tliat  way,  or  that  it  is  precluded  from  doing 
it  in  any  other." 

And  so  in  this  case.  Permission  being  given  in  un- 
equivocal terms  to  the  city  to  provide  for  the  lighting  of 
the  streets,  and  no  restrictive  language  being  used  con- 
cerning the  payment  for  such  services,  we  think  the  latter 
part  of  the  provision  in  relation  to  the  special  tax  must 
be  construed  to  be  permissive  only. 

The  judgment  will  therefore  be  affirmed. 

Scott,  C.  J.,  and  Gordon,  Anders  and  Reavis,  JJ.^ 

concur. 
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The    State   of    Washington,   Respondent,   v.   Isaac 
Johnson  and  Nick  Shty,  Appellants. 

ROBBERY  —  SQPFICIENCY   OP   INFORMATION  —  DESCRIPTION  OP  PROPERTY 

TAKEN  — INSTRUCTIONS. 

In  an  information  charging  robbery  of  money  it  is  sufficient 
to  describe  the  property  taken  as  lawful  money,  without  any 
further  designation  thereof,  under  Code  Proc.,  §  1253  (Bal.  Code, 
§  6859)  which  provides  that  In  an  indictment  or  Information  foi' 
larceny  or  embezzlement  of  money,  it  is  sufficient  to  allege  the 
larceny  or  em'bezzlement  to  be  of  money,  without  specifying  the 
coin,  number,  denomination  or  kind  thereof. 
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An  instruction  charging  the  Jury  to  bring  in  a  verdict  for 
defendants  unless  they  find  that  defendants  forci'bly  took  from  the 
person  of  the  prosecuting  witness  lawful  money  of  the  United 
States  belonging  to  him,  with  the  intent  to  convert  the  same 
to  their  own  use  against  the  will  of  said  prosecuting  witness,  is 
sufficient,  as  the  words  used  are  equivalent  to  describing  the  act 
as  feloniously  done.. 

No  error  can  he  predicated  upon  the  court's  omission  to  define 
the  phrase  *'  reasonable  douht,"  when  there  is  no  request  there- 
for. 

Appeal  from  Superior  Court,  King  County. — Hon. 
E.  D.  Benson,  Judge.    Affirmed. 

William  Parmerlee  (Hart  <&  Parmerlee,  of  coimsel),  for 
appellants. 

James  F,  McElroy,  John  B.  Hariy  and  Walter  8,  Ful- 
ion^  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

DuNBAE,  J. — The  appellants  were  convicted  of  robbery 
under  an  information  the  essential  parts  of  which  are  as 
follows: 

"  They,  the  said  Isaac  Johnson  and  Nick  Shty,  in  the 
county  of  King,  state  of  Washington,  on  the  10th  day  of 
January,  A.  D.  1898,  unlawfully,  wilfully,  forcibly,  fel- 
oniously and  by  violence  and  putting  in  fear  one  John 
Adams,  did  then  and  there  forcibly  and  feloniously  take 
from  the  person  of  said  John  Adams  certain  articles  of 
value,  to-wit :  Seventy-five  dollars  in  money  of  the  United 
States,  the  same  being  of  the  value  of  seventy-five  dollars 
in  the  lawful  money  of  the  United  States  and  the  same 
being  the  personal  goods  and  property  of  the  said  John 
Adams." 

A  demurrer  was  interposed  to  this  indictment,  which 
was  overruled  by  the  court,  and  the  action  of  the  court  in 
overruling  the  demurrer  is  the  first  assignment  of  error 
here,  the  contention  being  that  the  information  does  not 
in  any  manner  designate  or  specify  the  coin,  number,  or 
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denomination  or  kind  of  money  alleged  to  have  been  taken. 
It  may  be  conceded  that  at  common  law  this  information 
would  not  have  been  good,  but  we  think  the  objection  has 
been  obviated  by  statute. 

Section  1253  of  the  Code  of  Procedure  (Bal.  Code, 
§  6859)  provides  that, 

"In  an  indictment  or  information  for  larceny  or  em- 
bezzlement of  money,  bank  notes,  certificates  of  stock  or 
valuable  securities,  or  for  a  conspiracy  to  cheat  or  defraud 
a  person  of  any  such  property,  it  is  sufficient  to  allege  the 
larceny  or  embezzlement,  or  the  conspiracy  to  cheat  and 
defraud,  to  be  of  money,  bank  notes,  certificates  of  stock, 
or  valuable  securities,  without  specifying  the  coin,  num- 
ber, denomination  or  kind  thereof/* 

It  is  contended  by  the  appellants  that  the  common  law 
requirement  has  not  been  changed  by  statute  so  far  as 
indictments  for  robbery  are  concerned,  but  that  the  statute 
appUes  only  to  informations  for  larceny  or  embezzlement. 
We  do  not  think  that  this  restricted  construction  can  log- 
ically be  placed  upon  the  statute.  Robbery  is  larceny  with 
the  element  of  force  added.  Mr.  Bishop,  in  his  work  on 
Criminal  Law,  in  Vol.  2  (8th  ed.)  §  1159,  says: 

"  Robbery  charges  a  larceny  together  with  the  aggravat- 
ing manner  which  makes  it,  in  the  particular  instance,  rob- 
bery. For  example,  the  property  is  described  the  same  as 
in  larceny;  the  ownership  is  in  the  same  way  set  out,  and 
so  of  the  rest." 

We  think  the  indisputable  fact  that  robbery  is  a  larceny 
of  an  aggravated  kind  would  be  a  sufficient  answer  to  ap- 
pellants' contention  in  this  respect,  but  it  has  also  been 
held  that, 

"  It  is  a  principle  of  interpretation  that  what  is  newly 
created  by  statute  has  the  same  incidents  as  if  it  existed  at 
the  common  law.  Therefore  if  a  statute  makes  it  larceny 
to  steal  a  thing  not  the  subject  of  larceny  at  the  common 
law,  it  is  by  legal  consequence  robbery  to  take  this  thing 
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forcibly  from  the  person  of  one  put  in  fear."  2  Bishop, 
New  Criminal  Law,  §  1160. 

It  follows  that  to  determine  the  suflBciency  of  the  de- 
scription of  the  stolen  money  we  must  inquire  as  to  the 
particularity  of  the  description  required  in  charges  of  lar- 
ceny;  and,  as  we  have  before  seen,  in  a  charge  of  larceny, 
under  the  statute,  the  indictment  is  sufficient. 

It  has  been  held,  in  accordance  with  this  rule,  in  Bren- 
non  V.  State,  25  Ind.  403,  that, 

'^  in  an  indictment  for  robbery  the  description  of  the  prop- 
erty taken  need  not  be  more  particular  than  is  required  in 
charging  a  larceny." 

And  so  to  the  same  effect  is  McEntee  v.  State,  24  Wis. 
43,  where  a  great  many  cases  are  cited  in  support  of  the 
announcement. 

The  same  rule  is  substantially  announced  by  Bishop  on 
Statutory  Crimes  (2d  ed.)  §  139. 

We  think  no  error  was  committed  by  the  court  in  over- 
ruling  the  demurrer. 

It  is  also  contended  that  the  court  erred  in  eliminating 
the  question  of  larceny  from  its  instructions  to  the  jury. 
We  think  in  this  instance  that  the  omission  was  harmless, 
for  the  reason  that  the  court  instructed  the  juiy  that  if 
they  found  that  the  defendants  did  not  forcibly  take  the 
money  from  the  prosecuting  witness,  their  verdict  should 
be  not  guilty.    The  instruction  was  as  follows : 

"  Unless  you  are  convinced  from  the  evidence  to  a  moral 
certainty  and  beyond  any  reasonable  doubt  that  in  King 
County,  state  of  Washington,  during  the  month  of  Janu- 
ary, 1898,  and  on  or  about  the  10th  day  of  said  month, 
defendants  forcibly  took  from  the  person  of  the  prose- 
cuting witness  Adams  at  least  some  of  the  lawful  money 
of  the  United  States  mentioned  in  the  information,  and 
that  said  money,  if  such  there  actually  was,  was  the  money 
of  said  Adams,  and  that  defendants  then  and  there  forcibly 
took  the  same,  with  the  intent  to  convert  the  same  to  their 
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own  use,  against  the  will  of  said  Adams,  then  your  verdict 
must  be  for  defendants;    that  is,  not  guilty." 

The  court  continuing  said: 

"  If  the  jury  believe  from  the  evidence  that  there  was 
no  offense  in  this  cause  on  the  part  of  defendants  other  than 
the  mere  stealing  of  money  or  snatching  the  same  from  the 
person  of  Mr.  Adams,  without  resistance  on  his  part,  then 
your  verdict  will  be  for  defendants*  Unless  witness 
Adams  resisted  the  efforts  of  the  defendants  to  get  his 
money,  if  such  effort  there  was,  and  such  resistance  was 
overcome  by  force,  there  must  be  no  conviction  in  this  case." 

So  that  it  will  be  seen  that  the  instruction  of  the  court 
was  more  beneficial  to  the  defendants  than  the  instruction 
asked  of  the  court,  in  their  behalf.  The  word  "  feloniously," 
omitted  from  the  instruction,  we  think  was  covered  by  the 
words  used  in  the  instruction. 

The  court  not  having  been  requested  to  define  the  phrase 
"reasonable  doubt,"  no  error  can  be  predicated  upon 
its  omission  to  do  so.  So  far  as  the  distinctions  between  rob- 
bery and  larceny  are  concerned,  in  this  case  the  undisr 
puted  testimony  shows  that  if  a  crime  was  committed  at  all 
it  was  the  crime  of  robbery. 

The  judgment  will  be  afltened. 

Scott,  C.  J.,  and  Andees,  Gordon  and  Reavis,  JJ., 
concur. 
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James   P.  Townsbnd,  Respondent^  v.  E.  B.  Price,  as 

Administrator,  Appellant. 

JUDGMENT  AGAINST  INBANS  PSR80N  —  GUARDIAN  AD  LITEM — PLEADING. 

Where  plaintiff  knows,  either  at  the  time  of  service  of  sum- 
mons or  at  the  time  of  rendition  of  Judgment  that  defendant  is 
non  compos  mentis  it  is  Incumbent  on  him  to  suggest  it  to  the 
court,  in  order  that  a  guardian  ad  litem  may  he  appointed. 

In  an  action  upon  a  Judgment  of  a  court  of  record  of  a  sister 
state,  an  answer  alleging  that  the  Judgment  had  been  Obtained 
fraudulently  by  default,  through  personal  service  upon  defendant 
while  insane,  and  that  there  was  a  valid  defense  to  the  original 
action,  states  suf^cient  facts  to  constitute  a  defense,  as  against 
a  motion  for  Judgment  on  the  pleadings,  as  pleadings  are  liberally 
oonstrueid  upon  such  a  motion. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson,  Judge.    Reversed. 

James  M.  Epler,  for  appellant. 
Smith  &  Cole,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^This  was  an  action  on  a  judgment,  recov- 
ered in  a  court  of  record  in  the  state  of  Missouri,  brought 
by  the  plaintiff,  as  assignee  of  the  plaintiff  in  that  action, 
agfainst  the  defendant,  as  administrator  of  the  estate  of  the 
deceased  judgment  debtor.  Judgment  was  rendered 
against  the  defendant  in  this  action  on  the  ground  of  the 
insufficiency  of  the  answer.  It  will  not  be  necessary  to 
give  the  answer  in  detail,  as  it  is  conceded  that  it  sets 
forth  that  when  process  was  served  on  the  defendant  in  the 
state  of  Missouri  he  was  confined  to  his  bed  in  his  last 
sickness  and  was  not  in  a  condition  to  attend  to  any  busi- 
ness and  was  non  compos  mentis,  and  that  this  fact  was 
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known  to  the  plaintiff,  and  that  judgment  was  taken 
against  him  by  default;  and  furthermore  that  there  was 
a  good  defense  to  the  cause  of  action  pleaded  on  the  ground 
that  the  plaintiff  had  never  rendered  the  services  for  the 
value  of  which  he  had  sued,  and  it  was  alleged  that  the 
judgment  was  fraudulently  procured.  After  the  filing  of 
the  answer  the  plaintiff  moved  for  a  judgment  on  the  plead- 
ings, which  was  granted,  and  this  appeal  was  taken  there- 
from. It  is  contended  by  the  respondent  and  not  disputed 
by  the  appellant  that  service  might  be  regularly  made  upon 
an  insane  person,  and  we  are  of  the  opinion  that  the  judg- 
ment obtained  from  such  service  is  not  void,  but  voidable 
merely.  The  main  contention  of  the  respondent  seems  to 
be  that  the  fraud  alleged  was  one  which  should  have  been 
pleaded  in  the  original  action,  viz.,  that  the  services  had 
not  been  rendered  and  that  it  could  not  be  taken  advantage 
of  in  a  subsequent  action  upon  the  judgment.  But,  con- 
ceding this  to  be  true,  the  answer  here  goes  further  and 
alleges  fraud  in  obtaining  the  judgment  by  reason  of  the 
fact  of  the  condition  of  the  defendant,  and  it  was  a  neces- 
sary allegation  in  connection  with  that  defense  to  show  that 
the  claim  was  unfounded,  or  at  least  that  there  was  a  defense 
thereto,  in  whole  or  in  part.  If  the  physical  and  mental 
condition  of  said  defendant  was  known  to  the  plaintiff,  as  is 
alleged  in  the  answer,  both  at  the  time  service  was  ob- 
tained and  when  judgment  was  rendered,  it  was  incumbent 
on  the  plaintiff  then  to  have  suggested  it  to  the  court,  in 
order  that  a  guardian  ad  litem  might  be  appointed.  It 
is  also  urged  here  that  the  answer  is  insufficient  because  it 
does  not  allege  that  a  guardian  ad  litem  had  not  been  ap- 
pointed. But  the  point  seems  to  have  received  but  minor 
consideration  from  both  sides.  It  raises  an  impcHtant 
question  of  practice  as  to  where  the  burden  of  proof  rested; 
whether,  where  it  was  shown  that  the  defendant  was  insane. 
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and  this  fact  was  known  to  the  plaintiff,  it  then  became 
necessary  for  the  plaintiff  to  show  that  the  judgment  was 
regularly  obtained  by  the  appointment  of  a  guardian  ad 
litem,  or  whether  it  was  necessary  for  the  defendant  to 
allege  and  prove  the  contrary.  As  it  does  not  appear  to  have 
been  fully  briefed,  and  its  decision  not  being  necessary  now, 
we  pass  it,  for  we  are  of  the  opinion  that  as  against  the 
motion  for  a  judgment  on  the  pleadings,  there  were  suffi- 
cient allegations  in  the  answer  to  admit  proof  of  the  fact 
that  no  guardian  ad  litem  was  appointed,  if  it  was  incum- 
bent on  the  defendant  to  make  that  proof,  for  the  answer 
admits  only  a  service  upon  the  defendant  personally,  and 
the  complaint  alleges  nothing  more;    also  the  answer  con- 
tains the  further  allegation  that  the  judgment  was  taken 
against  the  defendant  by  default.    If  the  answer  had  been 
demurred  to  and  the  fact  brought  specially  to  the  attention 
of  the  court,  and  the  defendant,  that  the  answer  was  de- 
fective for  the  reason  that  it  did  not  contain  a  direct  alle- 
gation that  a  guardian  ad  litem  had  not  been  appointed,  and 
it  was  incumbent  on  the  defendant  to  make  that  allegation 
and  proof,  in  the  interest  of  good  pleading  the  demurrer 
should  have  been  sustained.     But  if  that  were  done,  the 
light  to  amend  would  have  followed  as  a  matter  of  course. 
As  against  a  motion  for  a  judgment  upon  the  pleadings  a 
different  rule  obtains,  and  they  are  more  liberally  con- 
strued in  favor  of  a  party  against  whom  such  action  is 
sought.    This  has  been  laid  down  in  a  number  of  decisions 
by  this  court,  and  as  against  this  motion  we  are  of  the 
opinion  that  the  answer  stated  a  defense,  and  the  action  of 
the   court  in  holding  otherwise  upon  the  motion  was  er- 
roneous. 

Reversed  and  remanded  for  a  new  trial. 

OoEDON,  DuNBAB  and  Reavis,  JJ.,  concur. 

^^in>£B8,  J.,  not  sitting. 

2*7—19  WASH. 
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[No.    2927.    Decided  June  10, 1898.] 

Spokane  County,  Respondent,  v.  David  S.  Prkscott 

et  aZ. ,  Appellants. 

OFFICIAL   BONDS  —  ACTION  ON  —  8TATUTB    OF    LIinTATIONS  —  LBAVB    OF 

COURT  TO  SUB. 

Where  the  duties  of  a  public  officer  are  prescribed  by  statute, 
and  to  secure  their  proper  performance  an  official  bond  is  ^yen 
197  him,  such  bond  creates  no  obligation  in  itself,  but  merely 
operates  as  collateral  security  for  the  proper  discharge  of  his 
official  duties;  and  an  action  on  the  bond  on  account  of  a  breach 
of  official  duty  would  not  be  an  action  on  a  written  contract,  and 
would,  consequently,  be  barred  under  the  statutory  limitation 
of  three  years  upon  the  commencement  of  actions  "  upon  a  con- 
tract or  liability,  express  or  implied,  which  is  not  in  writing,  and 
does  not  arise  out  of  any  written  instrument." 

The  disability  to  begin  action  upon  an  official  bond.  Imposed 
by  §  5686,  Bal.  Code,  until  leave  of  court  shall  be  obtained  there- 
for, would  not  enlarge  the  statute  of  limitations,  when  the  plain- 
tiff had  the  option  at  any  time  to  obtain  leave  of  court  to  bring 
its  acftlon,  and  the  failure  to  obtain  leave  was  due  to  Its  own  de- 
linquency. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Leandeb  H.  Prather,  Judge.    Reversed. 

Graves,  Wolf  &  Oraves,  and  Danson  &  Huneke^  for  ap- 
pellants. 

John  A.  Pierce,  Prosecuting  Attorney,  Harris  Baldwin, 
and  F,  M.  Ellsworth,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Appellant  Prescott  waa  treasurer  of  Spo- 
kane county  from  January  9, 1893,  until  January  14, 1895. 
Prior  to  entering  upon  his  official  duties,  he  executed  an 
official  bond,  which  was  duly  approved  by  the  board  of 
county  commissioners.     On  January  14,  1895,  it  was  his 
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duty,  as  county  treasurer,  to  pay  to  his  successor  in  office 
the  sum  of  $72,837.78.     He  paid  to  his  successor  only 

$19,631.65.  There  was  due  from  him  to  the  county  at 
that  date  the  sum  of  $53,206.13.  The  respondent  filed 
its  complaint  on  the  27th  day  of  January,  1898,  in 
the  superior  court,  in  substance  stating  the  above  facts, 
and  on  the  same  day  obtained  leave  from  the  superior 
court  to  bring  the  suit.  Appellants  Prescott  and  his 
sureties  on  his  official  bond  demurred  to  the  com- 
plaint, stating  as  ground  for  the  demurrer  that  the  action 
was  not  commenced  within  the  time  limited  by  law.  The 
demurrer  was  overruled,  and  appellants  then  answered, 
alleging  that  the  cause  of  action  accrued  on  January 
14,  1895,  and  that  the  action  was  not  commenced  until 
January  27,  1898;  that  respondent  did  not  apply  to  the 
court  for  leave  to  bring  such  action  until  January  27,  1898; 
and  that  it  was  within  the  statute  of  limitations.  Bespond- 
«nt  interposed  a  demurrer  to  the  answer,  which  was  sus- 
tained, and  judgment  was  entered  as  prayed  in  the  com- 
plaint. The  appeal  is  from  this  judgment.  The  appellant 
Prescott  appeared  separately,  and  the  sureties  appeared 
together. 

Counsel  for  respondent  maintain  that  the  limitation  ap- 
plicable to  the  action  is  found  in  subdivision  2,  §  4798, 
Bal.  Code  (2  Hill's  Code,  §  113)  as  follows: 

"  Within  six.  years:  An  action  upon  a  contract  in  writr 
ing,  or  liability  express  or  implied  arising  out  of  a  written 
agreement." 

Appellants  contend  that  the  limitation  applicable  to  the 
action  is  found  in  §  4800,  Bal.  Code  (2  HilFs  Code,  §  115), 
as  follows: 

**  Within  three  years:  .  .  .  An  action  upon  a  con- 
tract or  liability,  express  or  implied,  which  is  not  in  writing, 
£Lud.  does  not  arise  out  of  any  written  instrument." 
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The  solution  of  this  controversy  requires  an  answer 
to  two  questions:  First,  Is  the  principal  (the  treasurer) 
sued  upon  a  contract,  and,  if  so,  where  is  the  contract 
found,  and  what  is  the  evidence  of  it?  Second,  Upon  what 
liability  is  the  action  maintained,  and  does  it  arise  out  of 
the  official  bond  of  the  treasurer?  Is  it  sufficient  that  the 
contractual  relation  between  the  parties  may  have  had  its 
origin  in  a  written  agreement,  though  the  liability  sought 
to  be  enforced  arises  from  extraneous  matters,  or  must  the 
liabiUty  arise  directly  upon  the  written  agreement? 

In  Chipman  v.  Morrilly  20  Cal.  137,  Mr.  Justice  Fikld^ 
discussing  this  question,  says: 

"  The  statute  provides  that '  an  action  founded  upon  any 
contract,  obligation,  or  liability  founded  upon  an  instru- 
ment of  writing,'  except  in  certain  designated  cases,  shall 
be  commenced  within  four  years,  and  an  action  upon  a 
contract,  obligation,  or  liability  not  thus  founded,  with  cer- 
tain exceptions,  shall  ,be  commenced  within  two  years. 
.  .  .  The  statute  by  tiie  language  in  question  refers  to 
contracts,  obligations,  or  Uabilities  resting  in,  or  gro.^ 
out  of,  written  instruments,  not  remotely  or  ultimately, 
but  immediately;  that  is,  to  such  contracte,  obligations,  or 
liabilities  as  arise  from  instruments  of  writing  executed  by 
the  parties  who  are  sought  to  be  charged  in  fj^vor  of  those 
who  seek  to  enforce  the  contracts,  obligations,  or  liabilities. 
The  construction  would  be  the  same  if  the  word  '  founded ' 
were  omitted,  and  the  statute  read  '  upon  any  contract,  obli- 
gation, or  liability  upon  an  instrument  of  writing.'  " 

The  statute  of  this  state  prescribes  the  duties  of  the  coun- 
ty treasurer.  The  essence  of  this  action  is  for  the  breach 
of  those  statutory  duties  imposed  upon  the  treasurer.  B3s 
duties  under  the  statute  were  not  contractual.  Here,  at  any 
rate,  is  an  express  obligation  imposed,  and  an  express  liabil- 
ity for  the  breach  of  the  obligation.  The  bond  set  out  in 
the  complaint  is  the  statutory  bond  which  the  treasurer  is 
required  to  execute,  together  with  his  sureties.  The  condi- 
tion recited  in  the  bond  is  as  follows: 
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"The  condition  of  the  above  obligation  is  such  that, 
whereas  the  above-bounden  principal  .  .  .  was  .  .  • 
elected  to  the  office  of  treasurer  of  Spokane  county:  .  .  . 
Kow,  therefore,  the  condition  of  this  obligation  is  such  that 
if  the  said  David  S.  Prescott  shall  well,  truly  and  faithfully 
perform  all  official  duties  now  required  of  him,  and  shall 
well,  truly  and  faithfully  execute  and  perform  all  the  duties 
of  such  office  of  treasurer  of  Spokane  county  required  by 
any  law  to  be  enacted  subsequently  to  the  execution  of 
this  bond,  then  this  obligation  is  to  be  void  and  of  no  effect; 
otherwise,  to  remain  in  full  force  and  virtue." 

Manifestly,  in  conformity  to  well-recognized  legal  prin- 
ciples, no  action  can  be  maintained  against  the  sureties  un- 
less the  liability  of  the  principal  exists  at  the  time  of  the 
commencement  of  the  action.     One  of  the  duties  of  the 
treasurer  required  by  the  statute  was  the  payment  of  the 
money  in  his  possession  belonging  to  the  county  to  his  suc- 
cessor in  office.     The  liability  arose  when  he  neglected  or 
refused  to  make  such  payment     Certainly,  the  cause  of 
action  accrued  at  that  date.    The  undertaking  of  the  sure- 
ties was  collateral  security  for  the  performance  of  the  duties 
of  their  principal.    The  bond  itself  is  security  that  an  offic- 
er will  discharge  his  duties.    His  failure  to  discharge  them 
is  a  breach  of  a  statutory  duty.     The  bond  does  not  im- 
pose any  obligation  upon  him  different  from  that  created 
by  the  statute.     If  he  had  executed  no  bond,  but  had  as- 
sumed the  functions  of  the  office,  and  collected  moneys,  the 
duty  would  still  be  imposed  upon  him  to  pay  them  over  to 
his  successor.    The  bond  is  collateral  security,  as  set  forth 
in  Walton  v.  United  StateSy  9  Wheat.  656.    State  v.  Con- 
tvaj/y  18  Ohio,  235,  was  an  action  to  have  execution  upon 
a  judgment  rendered  against  a  former  sheriff  and  the  sure- 
ties upon  his  official  bond,  where  the  plea  of  the  statute  of 
limitations  was  interposed.     The  court  observed: 

"  The  actual  cause  of  action  is  not  the  execution  of  the 
l>ond  (that  is  more  in  the  nature  of  a  collateral  security); 


422  SPOKANE  COUNTY  v.  PRESOOTT. 

Opinion  of  the  Court — RxAyig,  J.  [19  Wash. 

but  the  cause  of  action  is  the  misfeasance — ^the  false  re- 
turn. Without  proof  of  the  false  return,  there  could  be  no 
recovery.  The  action  is,  in  effect,  although  not  so  in  form, 
an  action  against  an  officer  for  misfeasance  in  office.  So  far 
as  actions  of  this  character  are  concerned,  the  limitation 
acts  upon  the  cause,  not  the  form,  of  action.  And  the  ef- 
fect of  the  statute  cannot  be  evaded  by  any  change  in  the 
form  of  action." 

The  principle  is  reaffirmed  and  restated  in  State  v,  Bldkej 
2  Ohio  St.  147.  That  was  an  action  upon  the  official  bond 
of  the  county  auditor,  and  the  cause  of  action  was  losses 
to  the  county  in  a  large  amount  by  reason  of  a  dereliction 
of  duty  on  the  part  of  the  officer.  The  supreme  court  of 
Kansas,  in  Ryus  v,  Oruhle,  31  Kan.  767  (3  Pac.  618),  in 
an  action  upon  a  sheriff's  bond  to  recover  damages  for  the 
levy  of  a  void  execution,  said: 

"As  before  stated,  the  wrongs  committed  by  the  defend- 
ant are  the  real  and  substantial  foundation  for  the  plain- 
tiff's cause  of  action,  and  the  sheriff's  bond  is  virtually  only 
a  collateral  security  for  the  enforcement  of  such  cause  of 
action.  The  bond  does  not  give  the  cause  of  action;  the 
wrongs  or  delicts  do;  and  the  bond  simply  furnishes  securi- 
ty to  indemnify  the  persons  who  suffer  by  reason  of  such 
wrongs  or  delicts.  .  .  .  Whenever  a  cause  of  action  is 
barred  by  any  statute  of  limitations,  the  right  to  maintain 
an  action  therefor  upon  a  bond  which  simply  operates  as  a 
security  for  the  same  thing  must  necessarily  cease  to  exist. 
When  the  principal  debt  or  cause  of  action  fails,  the  securi- 
ty must  also  fail." 

These  conclusions  are  also  affirmed  in  the  same  court  in 
Provident  Loan  &  Trust  Co.  v,  Walcott,  6  Kan.  App.  47S 
(47  Pac.  9),  and  the  principle  stated  in  Davis  v.  Clark 
(Kan.  Sup.),  49  Pac.  667;  Commissioners  v.  Van  Slyck, 
62  Kan.  622  (35  Pac.  299);  Mount  v.  Laheman,  21  Ohio 
St.  643;  State  v.  Kelly,  32  Ohio  St  430;  Datves  v.  Shed^ 
15  Mass.  6  (8  Am.  Dec.  80);    Allen  v.  State,  6  Kan.  App. 
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915  (61  Pac.  672);  Ware  v.  State,  74  Ind.  181;  Whitney 
V.  Oammon,  103  Iowa,  363  (72  K  W.  662).  If  the  bond 
be  merely  collateral  Becurity  for  the  performance  of  the 
principal  contract,  and  is  not  itself  the  original  contract, 
then  the  question  here  in  controversy  is  illustrated  by  re- 
ference to  the  rules  controlling  principal  and  suretyship. 
In  states  where  a  mortgage  conveys  the  fee  to  the  mort- 
gagee, an  action  upon  the  mortgage  is  not  barred,  though 
the  debt  may  be;  but  whereas  in  this  state  the  mortgage 
creates  a  lien  only,  and  is  an  incident  to,  and  collateral  se- 
curity for,  the  debt,  when  the  principal  (the  debt)  is  barred, 
no  action  can  be  maintained  upon  the  mortgage  itself  (the 
coUateral  security  for  the  debt).  2  Jones,  Mortgages  (5th 
ed.)  §  1207;  Van  Eaton  v.  Napier,  63  Miss.  222.  • 

But   counsel   for  respondent   propound   the   question: 

"  Could  this  action  exist  if  the  bond  did  not  also  exist?  *' 

Certainly  not  against  the  sureties;    but,  as  we  have  seen, 

their  undertaking  is  collateral  security  for  the  obligation 

imposed  upon  their  principal.    The  bond  here,  as  has  been 

observed,  is  the  statutory  one.    There  are  no  voluntary  or 

special  covenants  contained  in  it.    It  is  an  agreement  that 

the  principal  will  perform  his  statutory  duties;    nothing 

more.    The  case  of  Kenton  County  v.  Lowe,  91  Ky.  367 

(16  S.  W.  82),  in  the  court  of  appeals  of  the  state  of  Ken- 

tucky,  was  an  action  brought  against  a  sheriff  as  principal 

and  his  sureties  to  recover  money  collected  by  the  sheriflF 

as  tax  collector,  and  by  him  withheld.     The  Kentucky 

statute  required  the  sheriff  to  execute  with  sureties  an 

official  bond  to  faithfully  discharge  the  duties  of  his  office, 

and  to  pay  over  to  such  persons  and  at  such  times  as  they 

might  be  respectively  entitled  to  the  same  all  moneys  that 

might  come  into  his  hands  as  sheriff.     He  was  further 

required  to  give  a  special  bond  before  proceeding  to  collect 

certain  taxes.    He  failed  to  execute  the  special  bond,  but, 
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nevertheless,  collected  taxes,  and  failed  to  account.  The 
statute  further  made  the  sureties  on  his  general  official 
bond  liable  for  moneys  for  which  he  failed  to  account. 
There  seems  to  have  been  a  special  covenant  here  to  pay 
the  taxes;  that  is,  the  sheriff  did  not  give  the  special  stat- 
utory bond  before  collecting  the  taxes,  but  himself  and 
sureties  were  liable  upon  his  general  bond  as  a  voluntary 
bond  at  common  law  by  virtue  of  the  special  covenant  to 
pay  over  all  moneys  that  might  come  to  the  principal's 
hands  in  his  official  capacity.  However,  the  case  does  not 
fully  discuss  or  state  the  reasoning  by  which  the  court 
reached  its  conclusion.  Counsel  for  respondent  also  cite 
State  V,  Murphy  (Xev.)  48  Pac.  628.  The  action 
there  was  upon  a  bail  bond,  but  the  Nevada  court  distin- 
guishes the  case  from  those  of  Ryvs  v.  Orvhlej  supra^  and 
other  cases  of  the  same  character,  and  approves  them.  The 
distinction  can  readily  be  perceived  between  an  official 
bond  with  surety  for  the  discharge  of  statutory  duties  and 
a  voluntary  bond  executed  in  consideration  of  an  appeal 
or  in  consideration  of  bail.  In  the  former  case  the  obliga- 
tion arises  upon  the  duties  imposed  by  the  statute;  in  the 
latter  there  is  no  obligation  other  than  that  created  by  the 
bond  itself. 

Another  contention  is  made  by  respondent  that  it  was 
under  disability  until  authority  was  procured  from  the 
superior  court  to  commence  this  action.  But  we  do  not 
think  the  statute  of  limitations  was  enlarged  by  the  failure 
of  respondent  to  obtain  leave  of  court,  under  §  5686,  Bal. 
Code  (2  Hill's  Code,  §  696),  which  requires  leave  from 
the  court  where  the  action  is  commenced.  There  are  some 
authorities  cited  by  respondent  which  sustain  this  con- 
tention, but  some  of  the  cases,  notably  those  in  16  and  24 
Minn.  (Wood  v.  Myrick,  16  Minn.  494;  Lanier  r.  Irvinej 
24  Minn.  116),  seem  to  have  been  overruled  by  that  court 
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in  Litchfield  v,  McDonald,  36  Minn.  167  (28  N.  W.  191)  • 
Baker  v.  Johnson  County,  33  Iowa,  161;  Palmer  v. 
Palmer,  36  Mich.  489  (24  Am.  Eep.  605).  The  weight 
of  authority  and  reason  seems  to  be  that  when  the  respond- 
ent had  the  option  at  any  time  to  obtain  leave  of  court  to 
bring  its  action,  and  did  not  ask  for  such  leave,  it  cannot 
enlarge  the  statute  of  limitations  by  its  own  delinquency. 
The  contention  of  appellants  that  §  5686,  Bal.  Code, 
supra,  is  repealed  by  subsequent  legislation,  is  not  decided 
here.  Upon  the  record  here,  the  judgment  of  the  superior 
court  is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings in  conformity  to  this  opinion. 

Scott,  C.  J.,  and  Anders,  Gordon  and  Dunbar,  JJ., 
concur. 


19    425 
«30    J81 

•No,  2887.    Decided  June  13, 1808.1  ^^^ 

J.  Q.  Adams  et  aL,  Appellants,  v.  E.  Ames,  Respondent. 

SALES  —  FAILURB  TO  EXECUTB  CONTRACT  —  PBSVBNTION  BY  ACT  OF 

QOD. 

In  an  action  to  recover  the  value  of  a  quantity  of  oats  which 
the  owner  had  agreed,  by  executory  contract,  to  sell  plaintiff,  the 
oats  to  be  removed  within  a  specified  time,  "  wind,  tide  and  other 
acts  of  Ood  permitting,"  the  plaintiff  should  be  non-suited  when 
it  appears  from  the  testimony  that  the  plaintiff  was  prevented 
on  but  one  occasion  from  removing  the  oats  by  the  act  of  Ood, 
and  there  is  no  showing  that  the  act  of  €k>d  intervened  to  pre- 
vent removal  during  the  whole  time  of  the  life  of  the  contract. 

Appeal  from  Superior  Court,  Skagit  County. — Hon. 
J.  P.  HousER,  Judge.    Affirmed. 

Hastings  &  Stedman,  for  appellants. 
Sinclair  &  Smith,  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

DuNBAK,  J. — On  September  24, 1896,  the  following  con- 
tract was  entered  into  between  the  appellants  and  the  re- 
spondent: 

"  I  have  this  day  sold  to  J.  Q.  Adams  &  Co.  60  or  70 
tons  of  good  merchantable  white  oats  (like  sample)  for  $12 
per  ton,  delivered  to  such  steamboat,  scow  or  other  com- 
mon carrier,  which  shall  be  sent  by  J.  Q.  Adams  &  Co. 
to  warehouse  located  on  Joe  Lawry's  Slough.  J.  Q.  Adam» 
&  Co.  agrees  to  remove  said  60  or  70  tons  of  oats  within 
15  days  from  date,  wind,  tide  and  other  acts  of  God  per- 
mitting. I  hereby  accept  as  part  payment  on  above  con- 
tract  dollars,  and  do  hereby  certify  that  I  am 

the  sole  owner  of  said  60  or  70  tons  of  oats,  and  that  there 
are  no  prior  liens  or  incimibrances  upon  said  oats. 

Dated  at  La  Conner,  Wash.,  September  24,  1896. 

E.  Ames." 

Across  face  is  written, 

"  Accepted,  J.  Q.  Adams  &  Co.,  E.  Cardin,  Manager." 

An  advance  was  offered,  but  refused.  On  the  3d  of  October 
a  boat  was  sent  for  the  oats  and  it  was  found  impossible 
to  get  to  defendant's  bam.  On  October  6  another  futile 
attempt  was  made  to  reach  defendant's  bam.  On  the 
9th,  the  day  on  which  the  contract  expired,  the  appellants' 
agent  went  to  the  respondent's  house  and  asked  him  to 
extend  the  time,  which  respondent  refused  to  do.  On  the 
12th  of  October  the  appellants  sent  a  boat  and  demanded 
the  oats  of  the  respondent,  who  refused  to  deliver  them. 
Oats  in  the  meanwhile  were  advancing  in  price.  Suit  was 
then  brought  for  the  value  of  the  oats.  On  the  termina- 
tion of  the  appellants'  evidence  the  court  held  that  there 
was  an  utter  failure  of  proof,  and  a  nonsuit  was  granted. 

As  we  view  the  testimony  in  this  case  it  is  not  necessary 
to  discuss  the  first  and  second  errors  assigned  by  the  ap- 
pellants.   We  think  the  motion  for  a  nonsuit  was  properly 
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granted.  Waiving  the  first  contention  of  the  respondent 
that  the  contract  was  void  for  want  of  mutuality  and  that 
the  document  therefore  did  not  constitute  a  good  contract, 
we  are  satisfied  that  the  contract  was  an  executory  one  and 
the  appellants'  right  to  recover  was  subject  to  the  peiv 
formance  of  certain  conditions  precedent,  viz.,  the  pay- 
ment for,  and  the  removal  of,  the  oats  within  fifteen  days 
from  the  date  of  the  contract.  The  act  of  God  was  appel- 
lants' only  defense  for  not  complying  with  the  contract.  It 
may  be  possible  that  on  one  occasion  when  the  boat  was 
started  for  the  slough  it  was  the  act  of  God  that  prevented 
it  by  increasing  the  winds;  on  the  other  occasion  it  was 
an  aggregation  of  logs  in  the  slough  which  prevented  the 
boat  from  reaching  the  bam.  But  it  does  not  appear  from 
the  testimony,  although  it  is  asserted  in  the  brief,  that  on 
any  other  occasion  during  the  fifteen  days  it  was  impossi- 
ble for  a  boat  to  traverse  the  slough.  Neither  did  it  appear 
from  the  testimony  that  any  boat  but  the  particular  boat 
sent  could  not  have  reached  defendant's  bam.  Neither  does 
it  appear  from  the  testimony  that  the  oats  could  not  have 
been  removed  by  wagon  or  some  other  conveyance.  It 
may  be  a  fact  that  the  respondent's  farm  was  so  situated 
that  the  oats  could  only  be  removed  by  boat,  but  no  such 
testimony  appears  in  the  record.  The  court  has  no  knowl- 
edge  of  LTpography  of  ii.t  oo,o«,,  ..d,  if  i.  had, 
could  not  take  judicial  notice  of  it.  "We  think  there  was 
an  absolute  failure  of  proof  and  that  the  nonsuit  was  prop- 
erly granted.  The  judgment  will  therefore  be  affirmed. 
Scott,  C.  J.,  and  Andees,  Gordon  and  Eeavis,  JJ., 
concur. 
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[No.  2986.    Decided  June  13, 18G8.] 

The  State  of  Washington,  on  the  Relation  of  Oatzeri- 
Schwabacher  Land  Company,  v.  Robert  Bridges, 
as  Commissioner  of  Public  Lands,  et  al, 

TIDE  LANDS  —  BXTBN8ION  OF  8TBEBT8  OVER — LIMITATION  OF  RIGHT  — 

CONBTITUTIONAL  LAW. 

The  right  given  municipal  corporations,  hy  art.  15,  9  3,  of  the 
state  constitution,  to  extend  their  streets  over  tide  lands  to  and 
across  the  harhor  areas  reserved  for  purposes  of  commerce  and 
navigation  Is  not  a  continuing  one;  and  where  a  city,  at  the 
time  of  platting  the  tide  lands  by  the  state,  exercises  its  right 
under  said  constitutional  provision  by  filing  a  plat  extending 
every  alternate  street  across  the  tide  land,  it  is  precluded  from 
thereafter  exercising  the  right  of  extending  the  remaining  streets 
across  the  intervening  tide  lands,  except  by  condemnation  and 
payment.     (Reavib,  J.,  dissents.) 

Original  Application  for  Mandamus. 

Preston  &  Oilman,  for  relator. 
Thomas  M.  VancCj  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^In  1896  the  relator,  as  upland  owner, 
applied  to  purchase  certain  tide  lands  including  the  north 
half  of  lot  7,  block  176,  in  front  of  the  city  of  Seattle, 
and  duly  received  a  conveyance  of  the  same  from  the  state. 
Thereafter,  as  the  owner  of  said  north  half  of  lot  7,  the 
relator  applied  to  the  respondents  for  a  lease  for  thirty 
years  of  a  certain  portion  of  the  harbor  area  of  the  city 
of  Seattle  contiguous  to  said  half  lot,  and,  the  applica- 
tion being  refused,  a  writ  of  mandate  is  sought  to  compel 
the  execution  of  the  lease.  There  is  no  question  as  to  the 
regularity  of  the  relator's  application  for  a  lease  or  of  its 
preference  right  thereto,  if  anyone  is  entitled  to  lease  the 
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traot^  but  the  same  was  denied  on  the  ground  that  said 
half  of  lot  7  would  be  a  part  of  Union  street  if  the  same 
were  extended;  and  the  respondents  were  of  the  opinion 
that  they  had  no  authority  to  lease  it.  That  the  convey- 
ance of  said  half  of  lot  7  by  the  state  to  the  relator  was 
invalid  on  the  ground  that  there  was  no  authority  or 
power  to  execute  the  same,  and  that  the  relator  had  no  title 
thereto,  and  that  is  the  sole  question  to  be  determined. 
The  constitution,  art  16,  §  3,  provides  that  "  Municipal 
corporations  shall  have  the  right  to  extend  their  streets 
over  intervening  tide  lands  to  and  across  the  area  re- 
served as"  herein  provided,"  and  the  respondents  contend 
that  under  this  provision  the  right  to  extend  streets  across 
tide  lands  and  harbor  areas,  without  making  payment 
therefor  or  exercising  the  right  to  condemn,  is  a  continu- 
ing one  and  that,  if  streets  could  not  be  extended  except 
by  condemnation  and  payment,  the  provision  does  not 
mean  anythini?  because  municipal  corporations  have  that 
right  wit  W  ft 

It  will  be  observed  that  there  is  nothing  in  the  provision 
limiting  the  exercise  of  this  right  to  streets  in  existence 
at  the  time  of  the  platting  of  the  harbor.  And  if  the 
right  to  so  extend  the  streets  continues  for  all  time,  it  is 
at  once  apparent  that  the  value  of  the  tide  lands  to  be  sold 
and  of  the  harbor  area  to  be  leased  will  be  much  impaired, 
if  purchasers  and  lessees  can  be  compelled  at  any  time  to 
vacate  the  same  and  lose  valuable  improvements  without 
getting  any  recompense  in  case  the  city  should  see  fit  to 
lay  out  or  extend  streets  over  the  same.  Furthermore, 
there  is  nothing  in  the  constitution  or  in  the  subsequent 
legislation  thereunder  making  it  at  all  obligatory  upon 
cities  to  extend  streets  across  tide  lands,  and  it  does  not 
appear  in  this  case  that  there  is  any  desire  to  extend  the 
street  in  question.     On  the  contrary,  at  various  times. 
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when  the  matter  has  been  before  the  city  council  for 
action,  a  different  intention  has  been  expressed.  Under 
the  respondents'  contention,  if  the  city  should  never  de- 
sire to  assume  the  burden  of  laying  out  and  maintaining 
Union  street  across  the  remaining  part  of  the  tide  lands, 
the  same  would  be  useless  to  anybody,  for  the  state  could 
not  convey  a  title  thereto  and  the  city  would  have  no  use 
for  it.  It  is  clear,  it  seems  to  us,  that  such  was  not  the 
intention.  Under  the  plat  as  laid  out  and  thereafter  coiv 
rected,  every  alternate  street  was  extended  across  the  tide 
lands  to  the  harbor  area  and  the  others  were  terminated 
at  Eailroad  avenue.  The  north  half  of  said  lot  7  lies  be- 
tween Eailroad  avenue  and  the  harbor  area.  In  making 
and  correcting  this  plat  it  was  doubtless  understood  to  be 
for  the  best  interests  of  the  city  not  to  extend  aU  of  its 
streets  across  the  tide  lands  lying  between  Railroad  ave- 
nue and  the  harbor  area  on  account  of  the  size  of  the 
blocks,  and  that  it  would  better  subserve  the  interests  of 
commerce  and  the  interests  of  its  citizens  and  the  public 
to  extend  only  each  alternate  street  beyond  Railroad  ave- 
nue. The  city  had  the  opportunity  of  extending  Union 
street  at  that  time,  if  it  so  desired,  without  cost,  and  not 
having  seen  fit  to  exercise  the  right,  the  state  had  power 
to  dispose  of  that  part  of  it  which  would  have  been  within 
the  street  if  extended,  and  the  relator  obtained  a  good 
title.  As  that  is  conceded  to  be  the  only  ground  upon 
which  the  application  for  a  lease  was  denied,  the  writ 
should  issue. 

Anders,  Gordon  and  Dunbar,  JJ.,  concur. 

Reavis,  J.  (dissenting). — I  do  not  think  the  inconven- 
iences of  awaiting  the  prolongation  of  streets  mentioned  in 
the  opinion  will  necessarily  arise.  In  my  judgment  tlie 
protection  of  free  ways  to  the  harbor  area  for  the  public 
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is  more  important  than  the  mere  private  use  of  such  por- 
tions of  the  tide  lands  as  may  fall  within  the  prolongation 
of  regular  streets  of  municipalities  across  them.  The  con- 
stitution having  made  the  grant  of  such  easements  with- 
out limitation  of  time  in  commencement  of  the  user,  I  do 
not  see  very  clearly  the  authority  reposed  in  the  court  to 
assign  such  limitation. 


[No.  2991.     Decided  June  13,  1898.] 

The  State  of  Washington,  on  the  Relation  of  Belling- 
ham  Bay  Improvement  Company,  Appellant,  v.  Robert 
Bridqes,  aa  Commissioner  of  Public  Lands  of  the  State 
of  Washington,  Respondent. 

TIBB  LANDS — CONTBACT  FOB  POBCHASB  —  BXTENBION  OF  TIME — CON- 

8TBUCTIOM  OF  STATUTE • 

Laws  1897,  p.  229,  §§  27,  28  (Bal.  Code,  9§  2157,  2158)  author- 
izing the  extension  of  aU  contracts  issued  by  the  state  "  to  pur- 
chasers of  school  or  other  lands/*  upon  payment  of  delinquent  and 
accruing  interest,  applies  to  contracts  for  tide  lands  as  well  as  to 
those  for  granted  lands,  since  §  5  (Bal.  Code,  §  2134)  of  the  same 
act  declares  that  "  public  lands  *'  and  "  state  lands "  shall  be 
deemed  synonymous,  whenever  used  in  the  act,  and  that  all  sores 
of  granted  lands,  school  lands,  university  lands,  tide  lands,  shore 
lands  and  harbor  areas  are  included  in  the  term  ''  public  lands." 
(Gordon,  J.,  dissents.) 

Appeal  from  Superior  Court,  Thurston  County. — ^Hon. 
Byron  Millett,  Judge.    Reversed. 

Struve,  Allen,  Hughes  &  McMicken,  and  Richard  Win- 
SOT,  for  appellant. 

Thomas  M.  Vance,  for  respondent. 
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The  opinion  of  the  conrt  was  deUvered  by 

DuNBAE,  J. — This  is  a  petition  by  the  appellant  to  pro- 
hibit and  restrain  the  commissioner  of  public  lands  of  the 
state  of  Washington  from  canceling  upon  the  public  rec- 
ords of  his  office  a  certain  contract  between  the  state  of 
Washington  and  the  appellant  for  the  purchase  of  certain 
tide  lands.  The  petition  sets  forth  the  entering  by  the 
appellant  into  a  contract  with  the  state  for  the  purchase  of 
certain  tide  lands  and  the  partial  payment  made  thereon, 
sets  forth  the  statute  of  the  state  of  Washington  ap- 
proved March  16,  1897,  being  chapter  89,  Laws  1897,  p. 
229,  the  notification  by  the  commissioner  of  the  delin- 
quency in  the  matter  of  payment  and  interest,  the  pay- 
ment of  the  interest  by  the  petitioner  in  accordance  with 
the  provisions  of  the  law  and  the  refusal  of  the  commis- 
sioner to  accept  the  same,  and  the  fact  that  said  commis- 
sioner is  threatening  to  declare  the  contract  terminated 
and  to  declare  the  lands  therein  described  forfeited  to  the 
state.  The  contention  of  the  respondent  is  that  §§  27  and 
28  of  the  law  above  noticed  do  not  apply  to  tide  lands,  but 
apply  only  to  the  granted  lands  of  the  state.  Section  27 
(Bal.  Code,  §  2157)  is  as  follows: 

"All  contracts  issued  by  the  state  of  Washington  to 
purchasers  of  school  or  other  lands  which  are  found  to  be 
delinquent  in  payment  of  interest  two  years  from  time  of 
first  payment,  and  which  have  not  been  extended  by  law, 
shall  be  declared  forfeited  by  the  commissioner  of  pubUc 
lands  unless  such  delinquent  interest  shall  be  paid  to  the 
state  in  accordance  with  notice  hereinafter  provided;  that 
the  commissioner  of  public  lands  shall  notify  the  holder 
of  such  contract  in  each  instance  where  payment  of  inter 
est  is  overdue,  and  that  unless  payment  is  made  within 
six  months  from  the  date  of  said  notice,  his  contract  will 
be  canceled  and  the  land  shall  revert  to  the  state.^* 

Section  28  (Bal.  Code,  §  2158)  is  as  follows: 
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"  The  time  for  making  payment  of  principal  on  any  of 
such  contracts  where  one-tenth  or  more  of  the  purchase  price 
has  been  paid  is  hereby  extended  to  January  1,  1905; 
Provided,  That  all  delinquent  interest  due  is  paid  as  stated 
in  section  27  of  this  act  and  all  interest  falling  due  on  such 
contracts  thereafter  is  paid  annually  on  the  dates  stated 
in  such  contracts." 

It  is  also  the  contention  of  the  appellant  that  the  final 
provision  of  §  17  (Bal.  Code,  §  2147),  which  provides 
that 

"  The  commissioner  of  public  lands  may,  as  he  deems 
advisable,  extend  the  time  for  payment  of  principal  and 
interest  on  the  contract  heretofore  issued  and  contracts 
to  be  issued  under  this  act," 

applies  especially  to  tide  land  contracts.  The  rule  of 
ejusdem  gmeris  is  invoked  by  the  respondent  and  the  in- 
sistence is  that  as  to  the  words  of  §  27,  supra,  viz.,  "  All 
contracts  issued  by  the  state  of  Washington  toi  purchasers 
of  school  or  other  lands,"  under  such  rule  "  other  lands  " 
necessarily  means  the  same  kind  of  lands  as  the  kind  ex- 
pressed, viz.,  school  lands,  and  that  school  lands  being 
granted  lands  the  provision  "  or  other  lands  "  must  refer 
exclusively  to  other  granted  lands.  Whatever  construc- 
tion, if  any,  can  be  placed  on  the  last  provision  in  §  17,  an 
investigation  of  the  whole  act  under  consideration  leads 
US  to  the  conclusion  that  it  was  not  the  intention  of  the 
legislature  to  place  the  restriction  contended  for  by  the 
respondent  upon  the  provisions  of  §  27.  The  plain  pro- 
vision is  that  the  purchasers  of  school  or  other  lands  shall 
have  the  benefit  of  this  law,  and  as  throwing  some  light 
on  the  broader  interpretation  which  we  think  was  given 
to  this  language  by  the  legislature,  §  5  (Bal.  Code,  §  2134) 
provides  that 

"All  lands  described  in  section  four  [and  section  four 
describes    school    lands,    university    lands,    all    sorts    of 

28—19  WA8B. 
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granted  lands^  tide  lands,  shore  lands  and  harbor  areas] 
are  ^  public  lands  '  and  the  terms  '  public  lands '  and  ^  state 
lands '  shall  be  defined  and  deemed  to  be  synonymous 
whenever  either  is  used  in  this  act." 

Hence  we  conclude  that  the  words  "  other  lands  "  might 
more  reasonably  be  applied  to  the  broader  term  "public 
lands  "  than  to  granted  lands,  they  all  being  state  lands. 
The  evident  intention  of  the  legislature  was  the  relief  of 
purchasers  of  state  lands  and  there  would  seem  to  be  no 
good  reason  why  the  relief  provided  should  be  restricted 
to  purchasers  of  only  a  portion  of  the  state  lands,  and,  in 
the  absence  of  restrictive  language  on  the  part  of  the 
legislature,  we  must  conclude  that  no  such  restrictions  were 
intended.    There  can  be  no  particular  importance  attached 
to  the  subdivisional  heads  in  this  bill,  for  the  act  itself  is 
not  consistent  with  such  subdivisional  heads  in  many  in- 
stances.    The  first  impression  made  by  reading  §  27,  it 
seems  to  us,  plainly  would  be  that  the  words  had  refer- 
ence to  contracts  in  relation  to  all  the  public  lands  in  the 
state.     This  seems  to  be  as  nearly  in   harmony   with  all 
a,e  provi»o,»  of  ^  .ct  »  worid  „y  otter  cLtruettoj^ 
and  we  do  not  think  that  the  plain  expressions  of  the  legis- 
lature ought  to  be  construed  with  reference  to  a  technical 
rule  of  construction  of  whose  existence  the  legislature 
was  probably  not  aware,  especially  when  its  application 
would  destroy  another  well  settled  and  long  established 
rule  which  is  founded  in  equity  and  good  conscience,  viz., 
that  forfeitures  are  not  favored  by  the  law,  and  that  they 
will  not  be  declared  unless  they  are  specifically  and  clearly 
provided  for. 

The  judgment  will  be  reversed  with  instructions  to  the 
lower  court  to  grant  the  writ  prayed  for. 

Scott,  C.  J.,  and  Aiders  and  Rbavis,  JJ.,  concur. 

GosnoN,  J.,  dissents. 
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Thb  State  op  Washington,  Respondent,  v.  Walter 

H.  Erving,  Appellant. 

•GBIMINAL  LAW  —  BTATUTS  OF  UlUTATIONB  —  GOMHBNCBHENT  OF  PBOSB- 
CUTION  —  8BC0NDABT  BTIDBNGB  —  HOMICIDB  —  BUFFICIBNCT  OP  BVI- 
lONCB. 

Under  Code  Proc,  9  1188  (Bal.  Code,  9  6780)  which  provides 
that  prosecutions  for  the  offenses  of  murder  and  arson,  where 
death  ensues,  may  be  commenced  at  any  period  after  the  com- 
jsission  of  the  offense;  and  for  offenses  the  punishment  of  which 
may  be  imprisonment  in  the  penitentiary,  within  three  years 
after  their  commission,  the  term  murder  includes  both  degrees 
of  that  offense,  and  manslaughter,  and  for  such  crimes  a  prose- 
•cution  may  be  instituted  at  any  period  after  the  commission  of 
the  offense,  although  the  lower  degrees  of  homicide  may  be  pun- 
ished only  by  imprisonment  in  the  penitentiary. 

A  preliminary  examination  before  a  committing  magistrate 
•constitutes  the  commencement  of  a  prosecution  within  the  mean- 
ing of  Code  Proc,  §  1188,  fixing  a  limitation  on  the  commence- 
ment of  prosecutions. 

When  a  letter  is  admissible  in  evidence,  secondary  evidence 
of  its  contents  is  admissible,  when  the  witness  testifies  that  he 
lias  no  idea  where  the  letter  is  and  cannot  produce  it  in  court. 

A  verdict  finding  defendant  guilty  of  murder  in  the  second 
degree  is  warranted,  when  it  appears  from  the  evidence  that 
deceased  was  found  at  the  bottom  of  an  abandoned  well  on  an 
unoccupied  farm  on  Whidby  Island  some  three  years  after  his  dis- 
appearance, with  marks  on  his  skull  indicating  he  had  been 
struck  there  by  a  blunt  instrument;  that  deceased  was  last  seen 
alive  in  company  with  defendant,  going  in  the  direction  of  the 
premises  where  the  body  was  afterward  discovered;  that  de- 
fendant and  deceased  had  become  acquainted  in  the  city  of  Seat- 
tle at  a  time  when  deceased  had  money  on  his  person;  that 
defendant  induced  deceased  to  go  to  Whidby  Island,  promising 
Mm  employment;  that  defendant  represented,  upon  being  asked 
what  had  become  of  his  friend  (deceased),  that  the  latter  had 
returned  to  Seattle  the  day  before;  that  there  was  but  one  boat 
a  day  from  the  island,  and  that  deceased  did  not  take  the  boat 
on  the  day  indicated  by  defendant;    that  the  island  was  sparsely 
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settled,  the  people  well  known  to  one  another,  and  the  move- 
ment of  strangers  always  a  matter  of  note;  that  defendant  left 
the  Island  and  lived  under  an  assumed  name;  and  that  when 
arrested  he  denied  his  real  name  and  claimed  he  never  knew 
such  a  man  as  the  deceased. 

Appeal  from  Superior  Court,  Island  County. — ^Hon. 
J.  G.  MoCmnton,  Judge.     Affirmed. 

Frederick  B.  Burch,  and  Scott  &  EUsworthy  for  appel- 
lant. 

Lester  StiUy  Prosecuting  Attorney  (Craven  &  CraveUj 
of  counsel),  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — The  appellant  was  tried  in  the  superior 
court  of  Island  county  on  the  charge  of  murder  in  the  first 
degree,  found  guilty  of  murder  in  the  second  degree,  and 
sentenced  to  imprisonment  in  the  penitentiary  for  the 
period  of  twenty  years.  From  the  judgment  of  con- 
viction he  has  appealed.  The  motion  of  the  prosecuting 
attorney  to  dismiss  the  appeal  and  the  further  motion  to 
strike  the  statement  of  facts  are  considered  by  the  court 
to  be  without  merit  and  they  are  therefore  denied. 

There  are  but  three  assignments  of  error  to  be  consid- 
ered in  this  case.  The  first  is  that  the  prosecution  was 
not  commenced  within  three  years  after  the  commission 
of  the  offense  and  is  consequently  barred  by  the  statute 
of  Umitations.  The  information  alleges  that  the  offense 
was  committed  on  or  about  the  11th  day  of  July,  1894. 
Section  1188,  2  Hill's  Code  (Bal.  Code,  §  6780)  is  as  fol- 
lows: 

"Prosecutions  for  the  offenses  of  murder  and  arson, 
where  death  ensues,  may  be  commenced  at  any  period  after 
the  commission  of  the  offense;  for  offenses  the  puniah- 
ment  of  which  may  be  imprisonment  in  the  penitentiary, 
within  three  years  after  their  commission;     ....'* 
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We  think  that  the  term  "  murder  "  as  used  in  the  first  part 
of  this  statute  includes  both  degrees  of  that  offense  as  well 
as  manslaughter,  and  that  a  prosecution  therefor  may  be 
instituted  at  any  period  after  the  commission  of  the  of- 
fense. That  part  of  the  section  which  reads  that  "for 
offenses  the  punishment  of  which  may  be  imprisonment 
in  the  penitentiary  "  the  prosecution  must  be  commenced 
within  three  years,  is  qualified  by  the  other  part,  which 
provides  that  murder  msij  be  prosecuted  at  any  time  after 
the  commission  of  the  offense.  To  this  extent  the  offense 
of  murder  is  excepted  from  the  general  clause  requiring 
all  offenses  the  punishment  for  which  is  imprisonment  in 
the  penitentiary  to  be  commenced  within  three  years. 
The  only  case  to  which  we  have  been  cited  that  is  directly 
in  point  is  People  v.  Hauriy  44  CaL  96,  in  which  it  was 
held  that  as  against  the  crime  of  murder,  whether  of  the 
first  or  second  degree,  there  is  no  limitation  of  time  in 
which  the  prosecution  must  be  commenced.  But  counsel 
is  mistaken  in  the  assumption  that  the  prosecution  of  this 
case  was  not  commenced  ivithin  three  years  after  the 
alleged  conunission  of  the  crime,  viz.,  July  11,  1894. 
From  the  record  and  the  briefiB  of  counsel  it  sufficiently  ap- 
pears that  the  defendant  was  arrested  on  the  22d  day  of 
June,  1897,  and  had  a  preliminary  examination  before 
a  justice  of  the  peace  upon  this  very  charge.  That  exam- 
ination resulted  in  his  being  held  for  trial  in  the  superior 
court,  and  was  the  commencement  of  the  prosecution  with- 
in the  meaning  of  the  statute.  The  argument  that  the 
prosecution  was  not  commenced  within  three  years  rests 
upon  a  false  assumption. 

The  next  assignment  is  that  the  court  committed  error 
in  permitting  witness  Garrison — a  brother  of  the  deceased 
— ^to  testify  on  re-direct  (examination  to  the  contents  of  a 
letter  purporting  to  have  been  written  by  the  deceased 
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from  Seattle  on  July  3,  1894.  The  objection  at  the  trial 
was  that  it  was  not  the  best  evidence.  The  witness  testi- 
fied that  he  did  not  know  where  the  letter  was^  that  he 
could  not  produce  it  in  court,  that  he  had  no  idea  where 
it  could  be  found,  and,  as  we  think,  laid  the  foundation  for 
the  introduction  of  the  secondary  evidence.  There  is  an- 
other reason  why  the  ruling  cannot  be  disturbed.  On 
cross-examination  the  appellant  had  asked  the  witness  what 
was  said  by  the  deceased  in  that  letter,  and  thus  opened 
the  door  to  the  re-direct  examination  which  followed. 

The  remaining  question  for  consideration  is,  was  the  evi- 
dence sufficient  to  justify  the  verdict?  The  offense  was 
alleged  to  have  been  committed  on  Whidby  Island  in 
July,  1894,  near  the  village  of  Chicago.  In  the  month 
of  June  and  in  the  fore  part  of  July,  1894,  the  deceased^ 
Finley  Garrison,  was  stopping  in  the  city  of  Seattle  seek- 
ing employment  It  was  fully  established  that  the  de- 
fendant was  in  his  company  at  that  place  and  roomed 
with  him  at  the  Queen  City  hotel  for  a  couple  of  nights- 
While  there,  on  July  8,  1894,  deceased  had  a  conversation 
with  witness  Bruce— with  whom  he  was  acquainted— and 
in  the  course  of  that  conversation  stated  to  the  witness  that 
he  was  going  to  Whidby  Island  to  engage  in  work,  driv- 
ing a  team  in  a  logging  camp.  In  the  course  of  that  con- 
versation the  defendant  came  up  and  was  introduced  by 
the  deceased  to  the  witness  as  ^  the  man  that  he  was  going 
to  work  for."  On  July  3,  1894,  the  deceased  wrote  to  his 
brother  that  he  had  hired  out  to  drive  a  team  for  a  period  of 
six  months.  It  was  shown  that  in  the  early  part  of  June 
the  defendant  had  upwards  of  a  hundred  dollars  in  money 
on  his  person.  On  or  about  the  9th  of  July,  1894,  the 
deceased  went  to  Whidby  Island  for  the  first  time.  He 
was  a  stranger  at  that  place,  where  the  defendant  was  then 
residing  in  the  family  of  his  father.     Several  witneaees 
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who  were  acquainted  with  the  defendant  testified  to  hav- 
ing seen  him  July  9  and  10  in  company  with  the  de- 
ceased, who  was  a  stranger  to  them,  but  whom  they  iden- 
tified at  the  trial  from  the  clothing  and  a  photograph  in- 
troduced. The  last  time  that  the  deceased  was  seen  alive 
was  on  or  about  the  11th  day  of  July,  1894,  and  at  that 
time  he  was  in  defendant's,  company,  going  in  the  direc- 
tion of  the  Bradley  farm.  This  latter  place  is  located 
about  two  miles  from  the  village  of  Chicago.  It  con- 
tained in  the  summer  of  1894  about  two  acres  of  clear- 
ing which  was  surrounded  by  timber.  About  two  hun- 
dred feet  from  the  little  house  that  stood  in  the  clearing 
and  at  a  point  in  the  woods  surrounded  by  dense  under- 
brush is  a  well.  The  Bradley  place  had  been  unoccupied 
from  January,  1894,  until  May,  1897.  On  the  4th  day 
of  the  latter  month,  while  engaged  in  cleaning  out  this 
abandoned  well,  the  remains  of  a  man  were  found  at  the 
bottom  of  the  well.  The  well  itself  was  about  forty  feet 
deep.  The  uncovered  mouth  or  opening  to  the  well  was 
about  eighteen  by  twenty-two  inches.  On  the  right  side 
of  the  skull,  just  above'  the  ear,  was  a  fracture  which  in 
the  opinion  of  the  physicians  who  testified  at  the  trial  was 
caused  by  some  blunt  instrument,  and  which  was  consid- 
ered by  them  as  sufficient  to  have  caused  death.  Prior 
to  the  spring  of  1894  deceased  had  a  bank  account  with 
the  Bennett  National  Bank  of  Whatcom.  In  the  clothing 
taken  from  the  well  was  found  a  bank  book  of  deposit  con- 
taining the  name  of  the  deceased  and  various  entries.  There 
was  also  found  in  the  clothing  a  bottle  of  ointment  and 
several  pieces  of  paper.  These  different  articles,  together 
"with  the  clothing  and  the  filling  contained  in  the  teeth, 
were  fully  identified.  From  the  evidence  in  the  case  there 
can  be  no  reasonable  doubt  but  that  the  remains  found  in 
the  well  were  those  of  Finley  Garrison,  and  that  his  death 
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was  caused  by  violence.  Nor  do  we  think  the  evidence 
less  convincing  as  to  the  identity  of  the  defendant.  He 
was  entirely  familiar  with  the  locality  where  the  crime 
was  committed  and  had  worked  in  the  near  neighborhood 
of  this  well.  The  evidence  tended  very  strongly  to  show 
that  he  had  induced  the  deceased  to  accompany  him  to 
Whidby  Island  on  the  pretext  that  he  would  give  him 
employment  This  is  shown  both  by  the  letter  of  the  de- 
ceased written  to  his  brother  as  late  as  July  3,  and  testi- 
mony of  witnesses  Bruce  and  Zent.  On  July  12th  the  de- 
fendant told  witness  Zent,  who  asked  him  "where  his  friend 
had  gone  "  that  the  deceased  had  gone  on  the  day  before 
to  Seattle  to  obtain  supplies.  It  was  shown  by  parties  who 
were  at  the  boat  landing  on  that  and  the  previous  day  when 
the  boat  went  out  that  the  deceased  had  not  gone.  It  must 
be  remembered  that  the  village  was  small,  that  the  country 
was  sparsely  settled,  that  few  strangers  visited  that  locality, 
that  those  living  there  were  well  known  to  each  other,  and 
the  presence  of  a  stranger  in  their  midst  was  a  subject  of 
more  or  less  comment.  Communication  with  the  outside 
world  was  through  the  medium  of  a  steamer  making  daily 
trips  to  and  from  the  village.  Shortly  after  the  disappear- 
ance of  the  deceased  the  appellant  left  his  home  on  Whidby 
Island,  and  never  returned  until  he  was  arrested  upon  the 
present  charge.  After  leaving  Whidby  Island  he  assumed 
the  name  of  Harry  McNabb,  and  by  that  name  was  known 
thereafter  until  his  arrest.  To  Mrs.  Gitteau,  for  whom  he 
worked  from  November,  1894,  to  February,  1895,  he 
stated  that  his  parents  were  living  in  New  York  City, 
whereas,  as  a  matter  of  fact,  they  were  at  that  time  living 
on  Whidby  Island.  The  officer  who  arrested  him  testified 
that  he  stated  to  the  defendant  that  he  arrested  him  as 
Walter  Erving,  upon  the  charge  of  murdering  Finley  Gar- 
rison, that  the  defendant  then  insisted  that  Erving  was  not 
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his  name,  that  his  name  was  McNabb,  and  that  he  did  not 
know  Finley  Garrison  and  did  not  know  of  such  a  man. 
There  were  numerous  circumstances  shown  at  the  trial 
which  tended  most  strongly  to  establish  the  defendant's 
guilt  and  the  verdict  is  sustained  by  the  evidence.  We  have 
given  the  appellant's  case  careful  consideration  and  are 
unable  to  discover  any  reversible  error  in  the  record  of 
the  proceedings.  It  follows  that  the  judgment  must  be^  and 
it  is,  affirmed. 

Scott,  C.  J.,  and  Anders,  Dunbab  and  Beavis,  JJ., 
concur. 


[No.  2865.  Decided  June  14, 1898.] 


D.  S.  Johnston,  Appellant,  v.  Mary  E.  Wood,  Respon-     19  441 
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dent, 

STATUTES  —  TITLK — CONDITIONAL     BALES  —  BONA     FIDE     PUSCHASEBS. 

The  subject  of  an  act  providing  for  the  recording  of  conditional 
sales  and  leases  of  personal  property  in  order  to  prevent  their 
being  treated  as  absolute  as  to  creditors  and  purchasers  in  good 
faith,  is  sufficiently  expressed  in  the  title  of  the  act,  entitled 
^  an  act  in  relation  to  conditional  sales  and  leases  of  personal 
property." 

Under  Laws  1893,  p.  253  (Bal.  Code,9  4585),  providing  that  all 
conditional  sales  of  personal  property,  where  the  property  is 
placed  in  the  possession  of  the  vendee,  shall  be  absolute  as  to  all 
creditors  or  purchasers  in  good  faith,  unless  within  ten  days 
of  the  taking  possession  a  memorandum  of  the  sale  stating  its 
conditions  be  filed  for  record,  a  purchaser  of  such  property 
in  consideration  of  a  pre-existing  debt,  is  within  the  class  of  per- 
aons  protected  by  tihe  statute. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Thomas  Cabeoll,  Judge.     Affirmed. 

Stiles  &  Harvey,  for  appellant. 
Ira  A.  Tovm,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

DuiTOAR,  J. — The  appellant  entered  into  a  written  con- 
tract with  one  W.  W.  Likens  for  the  purchase  of  a  piano, 
by  the  terms  of  which  he  was  to  pay  $20  in  cash  and  $10 
monthly  until  the  full  purchase  price  was  paid,  the  title 
and  absolute  ownership  of  the  piano  to  remain  vested 
in  the  appellant  during  that  time.     The  contract  further 
provided  that  upon  default  in  the  payment  of  the  instal- 
ments the  appellant  should  have  the  right  to  immediately 
reclaim  the  piano  and  take  it  into  his  possession.     One 
payment  was  made  on  the  piano  and  many  months  had 
elapsed  since  the  others  had  become  due.     Said  Likens 
had  boarded  with  the  respondent  and  at  the  time  he  left 
the  state  he  owed  her  a  large  board  bill.     For  the  pur- 
pose of  securing  her  board  bill  she  purchased  the  piano 
from  Likens  for  a  stipulated  sum  without  notice  of  the 
conditional  sale  above  mentioned,  the  same  not  having 
been  recorded  at  the  time  the  purchase  was  made.  When 
it  was  discovered   that  Likens  had  fled  the  state,  this 
action  of  replevin  was  commenced  against  the  respondent 
to  recover  the  possession  of  the  piano,  and  the  same  was 
taken  from  her  possession  by  the  sheriff.     Respondent  in 
her  answer  alleged  that  when  this  action  was  commenced 
she  was  the  owner  and  in  the  possession  of  the  piano,  ad- 
mitting its  value  as  alleged  by  appellant;     and  further 
alleged  the  taking  of  the  piano  by  the  appellant  and  the 
sheriff  of  Pierce  county,  and  that  she  was  damaged  there- 
by not  only  to  the  extent  of  the  value  of  the  property  but 
also  for  its  reasonable  rental  during  the  time  the  posses- 
sion of  it  was  withheld  from  her.     Upon  these  issues  the 
case  was  tried  by  a  jury  and  a  verdict  rendered  in  favor 
of  the  respondent.    Judgment  was  rendered  upon  the  ver- 
dict in  due  time,  and  from  such  judgment  this  appeal  is  pros- 
ecuted.   It  may  be  conceded  that  the  law  has  settled  that 
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in  the  absence  of  statutory  enactment  the  vendor  in  a  per- 
sonal contract  for  the  sale  of  personal  property,  where  by  the 
egress  terms  of  the  agreement  the  title  is  to  remain  in  him 
until  the  article  is  fully  paid  for,  has  the  full  and  absolute 
title  thereto,  not  only  as  between  the  parties  but  as  against 
every  one  else.  But  the  legislature  of  this  state  in  1893, 
no  doubt  recognizing  the  fact  that  injustice  was  frequently 
done  by  the  operation  of  this  hidden  lien,  enacted  the  fol- 
lowing (see  p.  253,  Laws  1893,  Bal.  Code,  §  4585): 

"  That  all  conditional  sales  of  personal  property  or  leases 
thereof  containing  a  conditional  right  to  purchase  where  the 
property  is  placed  in  the  possession  of  l^e  vendee  shall  be 
absolute  as  to  all  creditors,  or  purchasers  in  good  faith,  un- 
less within  ten  days  of  the  taking  of  possession  by  the 
vendee  a  memorandum  of  such  sale,  stating  its  terms  and 
conditions  and  signed  by  the  vendor  and  vendee,  shall  be 
filed  in  the  auditor's  office  of  the  county  wherein,  at  the 
date  of  the  vendee's  taking  possession  of  the  property,  the 
vendee  resides." 

And  §  2  (Bal.  Code,  §  4586)  provides  in  detail  for  the 
recording  of  such  instrument.  The  appellant  maintains 
that  this  act  is  unconstitutional  and  void  in  that  it  contra- 
venes art  2,  §  19,  of  the  constitution  of  the  state  of  Wash- 
ington, which  provides: 

"  No  bill  shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title." 

It  is  insisted  that  the  subject  of  this  act  is  not  expressed 
in  its  title,  that  the  purpose  of  the  act  was  to  provide,  and 
its  subject  matter  provided,  for  the  recording  and  the  fail- 
ure to  record,  and  that  the  subject  of  the  recording  could 
not  be  contemplated  from  the  title;  that  the  title  of  the 
act  should  be  sufficiently  broad  to  express  the  entire  scope 
of  the  legislation  embodied  in  the  act,  and  that  if  it  falls 
short  of  this  it  is  a  violation  of  the  constitutional  provision 
and  void.    We  do  not  think  this  act,  or  its  title,  is  obnoxious 
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to  the  provision  of  the  constitution  quoted.  It  was  said  in 
Montgomery  v.  State,  88  Ala.  141  (7  South.  51),  in  dis- 
cussing this  question  that 

"  .  .  .  it  is  permissible  to  insert  those  matters  which, 
though  they  may  not  be  specifically  expressed  in  the  title, 
are  proper  to  the  full  accomplishment  of  the  object  which 
is  expressed,  or  are  naturally  suggested  by,  or  connected 
with,  that  object." 

It  seems  to  us  that  the  recording  of  the  conditional  sale 
might  well  be  suggested  from  the  title  of  the  act,  "An  act 
in  relation  to  conditional  sales  and  leases  of  personal  prop- 
erty." The  title  is  not  restricted,  but  it  is  comprehensive 
and  is  sufficient  to  put  any  reasonable  person  upon  inquiry. 
We  scarcely  see  how  the  title  to  the  bill  could  have  been 
more  explicit  witliout  incorporating  the  bill  itself.  The 
rule  is  well  established,  as  laid  down  in  People  v.  Banks, 
67  N".  Y.  568,  that 


"  It  is  not  allowable,  for  the  purpose  of  invalidating  a 
law,  to  sit  in  judgment  upon  its  title,  to  determine  with 
critical  acumen  whether  it  might  not  have  been  more  ex- 
plicit, and  so  drawn  as  more  clearly  and  definitely  to  in- 
dicate the  nature  of  the  legislation  covered  by  it.  The  legis- 
lature is  not  subject  to  judicial  control  in  respect  to  the 
form  or  mode  in  which  the  'subject'  of  a  bill  diall  be  'ex- 
pressed.' K  it  is  expressed,  the  constitution  is  satisfied." 

If  this  act  were  to  be  held  unconstitutional  on  the 
grounds  alleged,  it  would  be  very  difficult  for  the  legisla- 
ture to  enact  a  law  which  would  pass  the  scrutiny  of  the 
courts  so  far  as  the  title  is  concerned. 

The  next  contention  of  the  appellant  is  that  the  respond- 
ent was  not  within  the  classes  of  persons  protected  by  the 
statute,  because  she  took  the  piano  in  payment  of  a  board 
bill  of  $200;  that  the  words  ''purchasers  in  good  faith" 
have  been  construed  to  be  those  who  receive  a  transfer  of 
property  in  consideration  of  something  of  value  passing 
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between  the  parties  at  the  time;  in  other  words,  that  it 
must  be  a  new  consideration,  and  that  a  transfer  for  the 
purpose  of  securing  the  payment  of  a  pre-existing  indebt- 
edness does  not  bring  one  within  the  statute.  In  this  case 
we  think  that  the  evidence  shows  that  the  respondent  did 
part  with  something,  viz.,  her  Ken  upon  the  property  of 
likens,  which  she  released.  But  on  the  main  proposition 
as  to  whether  the  words  of  the  statute,  ^'  purchasers  in  good 
faith,"  apply  to  those  who  purchase  in  order  to  secure  the 
payment  of  a  pre-existing  debt,  the  authorities  are  without 
doubt  conflicting.  But  we  see  no  good  reason  for  the  dis- 
tinction which  is  made  by  some  of  the  cases  in  this  re- 
spect, and  we  think  it  was  not  the  intention  of  the  legisla- 
ture to  make  any  such  distinction,  and  that  the  plain 
wording  of  the  law  is  not  susceptible  of  this  construction. 
It  was  said  by  this  court  in  Willamette  Casket  Co.  v.  CrosSy 
etc.y  Co.,  12  Wash.  190  (40  Pac.  729),  in  construing  this 
section  of  the  mortgage  law,  viz. : 

"  A  mortgage  of  personal  property  is  void  as  against  cred- 
itors of  the  mortgagor  or  subsequent  purchaser,  and  incum- 
brances of  the  property  for  value  and  in  good  faith,  unless 

.  .  it  is  .  .  .  recorded  in  the  same  manner  as  is 
required  by  law  in  conveyance  of  real  property"  (Gen.  Stat., 
§  1648;  Bal.  Code,  §  4568), 

that  the  construction  contended  for  by  appellant  would  be 
doing  violence  to  the  language  used,  the  contention  being 
that  only  such  creditors  were  protected  by  the  provisions 
of  the  law  as  before  the  time  of  the  recording  of  the  mort- 
gage had  acquired  some  specific  lien  upon  the  property. 
This  court  further  said: 

"  The  statute  makes  no  distinction  as  to  the  creditors  who 
are  to  be  protected,  and  we  see  no  good  reason  for  hold- 
ing that  one  class  rather  than  another  was  intended.  One 
is  as  much  a  creditor  before  his  claim  has  been  made  a  spe- 
cific lien  upon  certain  property  as  after,  and  for  that  reason 
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an  unsecured  creditor  is  as  well  described  by  the  language 
of  the  section  as  one  who  had  procured  a  specific  lien  as 
security  for  his  claim.  The  intention  of  the  legislature 
was  to  protect  those  who  should  give  credit  upon  the  faith 
of  property  owned  by  one  to  whom  it  was  extended,  and 
to  give  force  to  such  intention  the  term  *  creditors,*  as  used 
in  the  act,  must  be  held  to  cover  all  classes  of  creditors.'* 

And  so  we  think  here  that  the  term  "  all  creditors,  or  pur- 
chasers in  good  faith,"  applies  without  restriction  to  all  pur- 
chasers who  purchase  without  notice  of  the  incumbrance, 
and  who  give  credit  upon  the  faith  of  property  owned  by 
one  to  whom  the  credit  was  extended.  Outside  of  this 
case,  the  authorities  being  divided,  as  a  matter  of  first 
impression  we  feel  warranted  in  giving  this  construction 
to  the  statute. 

We  think  these  are  the  only  real  questions  involved  in 
this  appeal.  Some  of  the  instructions  complained  of  em- 
brace the  propositions  which  we  have  just  discussed,  and 
we  think,  so  far  as  the  instructions  that  were  asked  for  by 
the  appellant  are  concerned,  the  Jaw  which  should  have 
been  given  had  already  been  given  by  the  court,  and  that 
no  error  was  committed  in  the  trial  of  the  cause  in  any 
respect.     The  judgment  is  affirmed. 

Scott,  C.  J.,  and  Gobdon  and  Beavis,  JJ.,  concur. 

Anbebs,  J.,  not  sitting. 
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E.  S.  Graham,  Appellant,  v.  City  of  Spokane  et  aL, 

Respondents. 

MUKICIPAL  COBPOBATIONB — IMDKBTBDNCS8  —  HOW  OBTBBMINBO. 

In  computing  the  indebtedness  of  a  city  to  ascertain  whether 
it  comes  within  the  1^  per  cent,  limitation  of  taxahle  property, 
permitted  by  art.  8,  9  6  of  the  constitution,  there  should  be  de- 
ducted from  the  outstanding  indebtedness  the  amount  of  cash 
on  hand  and  the  amount  of  uncollected  current  and  delinquent 


Where  a  city  has  incurred  a  bonded  indebtedness  by  a  Tote 
of  its  people,  under  the  institutional  provision  allowing  cities 
by  popular  vote  to  incur  such  indebtedness  in  excess  of  1%  per 
cent,  of  its  taxable  property  up  to  5  per  cent,  thereof,  such  bonded 
indebtedness  is  not  to  be  included  in  making  computations  of  a 
city's  indebtedness  in  order  to  ascertain  whether  it  is  in  excess 
of  the  1^  per  cent,  limitation. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Wm.  E.  EioHAitDSON,  Judge.     Affirmed. 

James  Z.  Moore^  for  appellant. 

A.  G.  Avery,  and  B.  E,  Moody,  for  respondents. 

The  opinion  of  the  court  was  dehvered  by 

Andebs,  J. — It  is  conceded  in  this  case  that  there  are 
outstanding  warrants  of  the  city  of  Spokane,  which  were 
drawn  at  various  times  on  the  different  funds  of  the  city, 
aggregating,  with  interest,  the  sum  of  $300,000,  and  that 
the  city  council,  having  determined  to  issue  bonds  for 
these  outstanding  warrants  in  the  manner  provided  by  law, 
duly  passed  an  ordinance  authorizing  the  sinking-fund  com- 
mission of  the  city  to  enter  into  a  contract  with  the  firm 
of  Morris  &  Whitehead,  bankers,  wherein  and  whereby 
the  city  was  to  agree  to  deliver  the  bonds  to  said  Morris 
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&  Whitehead  in  accordance  with  their  bid  and  the  termB 
of  said  ordinance.  Subsequently  to  the  approval  of  this 
ordinance  by  the  mayor  of  the  city,  but  before  the  contract 
authorized  by  the  ordinance  was  executed,  the  plaintiff 
instituted  this  action  to  enjoin  the  sinking-fund  commis- 
sion from  entering  into  the  contract  with  Morris  &  White- 
head, and  also  to  enjoin  the  city  from  issuing  the  bonds, 
upon  the  sole  ground  that  the  warrant  indebtedness  sought 
to  be  funded  by  the  issuance  of  the  bonds  was  in  excess  of 
the  constitutional  limit  of  the  city's  indebtedness,  and 
therefore  void.  The  defendants  appeared  and  filed  their 
answer,  in  which  they  denied  all  of  the  averments  of  the 
complaint  which  alleged  that  the  indebtedness  sought  to  be 
funded  was  void,  or  that  it  exceeded  the  constitutional  limit, 
and  set  up,  in  substance,  as  affirmative  defenses  to  plain- 
tiff's complaint:  (1)  That  the  assets  of  the  city,  applicable 
to  the  payment  of  the  warrants,  consisting  of  cash  on 
hand,  the  taxes  assessed  for  city  purposes  during  the  year 
in  which  said  warrants  were  issued,  and  the  taxes  due  and 
unpaid  for  prior  years,  largely  exceeded  said  warrant  in- 
debtedness, and  that  at  no  time  when  said  warrants,  or 
either  of  them,  were  issued,  did  the  said  indebtedness  ex- 
ceed the  assets  of  the  city;  and  (2)  that  the  indebtedness 
mentioned  and  described  in  the  complaint  as  existing  bond- 
ed indebtedness  was  authorized  to  be  incurred  by  the  voters 
of  the  city  at  an  election  held  for  that  purpose,  at  which 
election  more  than  three-fifths  of  the  voters  voting  thereat 
voted  in  favor  of  incurring  said  indebtedness,  and  that  said 
electors  authorized  the  issuance  of  bonds  for  the  indebted- 
ness so  authorized,  and  that  said  bonds  were  not  intended 
to  include  or  constitute  any  part  of  the  IJ  per  cent  of 
the  taxable  property  of  the  city  designated  by  §  6  of  article 
8  of  the  constitution  as  the  limit  of  indebtedness.  The 
plaintiff  demurred  to  the  affirmative  matter  set  forth  in  the 
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answer,  which  demurrer  was  by  the  court  overruled.  The 
plaintiff  refused  to  plead  further,  and  the  court  thereupon 
gave  judgment  for  defendants  and  dismissed  the  complaint, 
and  plaintiff  appealed  to  this  court. 

The  only  question  presented  for  our  determination  is 
whether  or  not  the  facts  stated  in  respondents'  answer  con- 
stitute a  defense  to  this  action.  That  they  do  has  been 
repeatedly  held  by  this  court,  after  careful  consideration 
of  the  subject.  In  State  ex  rel.  Barton  v.  HopMnSy  14 
Wash.  69  (44  Pac.  134,  560),  substantially  every  phase 
of  this  case  was  presented,  and  determined  in  accordance 
with  the  ruling  of  the  court  below  in  this  cause.  And  in 
Mullen  V.  SacJcett,  14  Wash.  100  (44  Pac.  136),  which 
was  an  action  to  compel  the  auditor  of  Chehalis  county 
to  issue  warrants  upon  the  county  treasurer  in  favor  of  the 
plaintiff  for  the  amount  of  certain  allowed  claims  against 
the  county,  this  court  said: 

"  In  State  ex  rel.  Barton  v.  Hopkins,  ante,  p.  69,  it  was 
held  that  the  amount  of  indebtedness,  within  the  meaning 
of  the  constitutional  prohibition,  was  the  total  amount  of 
indebtedness,  less  the  amount  of  such  unpaid  taxes.  It 
follows  that  the  facts  stated  in  the  answer  were  not  suffi- 
cient to  justify  the  action  of  the  auditor  in  refusing  to 
issue  the  mrrants  if  there  were  any  taxes  remaining  uncol- 
lected  on  any  of  the  assessment  rolls  of  the  county.  If 
there  were  such  taxes  remaining  unpaid,  it  was  the  duty 
of  the  auditor  to  have  shown  the  amount  thereof,  and  that 
after  such  amount  had  been  deducted  from  the  total  in- 
debtedness the  balance  exceeded  the  one  and  one-half  per 
cent." 

These  cases  were  approved  and  followed  in  Bands  v. 
Clarke  County,  16  Wash.  697  (46  Pac.  1119)  and  EeUey 
V.  Pierce  County,  16  Wash.  697  (46  Pac.  263).  As  we 
have  before  intimated,  this  case  falls  squarely  within  the 
rule  announced  in  the  cases  above  mentioned,  and  notwith- 
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standing  tlie  able  argument  of  counsel  for  the  appellant, 
in  which  he  attempts  to  show  that  the  rule  therein  laid 
down  by  this  court  is  unsound  and  should  be  discarded,  we 
are  not  disposed  to  adopt  a  different  one  at  this  time,  and 
thus  overturn  that  which  has  hitherto  been  considered 
the  settled  law  of  this  state.  The  judgment  of  the  court 
below  is  affirmed. 

Gordon  and  Dunbab,  JJ.,  concur. 

Reavis,  J. — ^I  think  the  case  of  State  v.  HophinSy  supra, 
is  determinate  of  the  controversy  involved  here;  and  the 
rule  has  become  settled  by  adherence  to  that  decision,  and 
contracts  have  been  made  with  reference  to  the  rule  so 
established.  The  reasoning  and  conclusions  in  the  case  of 
State  V.  Hopkins  do  not,  however,  as  a  principle  of  original 
constitutional  construction,  meet  my  approval. 


[No.  2904.    Decided  Jane  14, 1898.] 


19  4ivol  William  Norpor,  Appellant,  v.  F.  M.  Busby  ei  ux., 

19  450  Respondents. 
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!e30    312  APPBAL  —  HOW  AFFIDAVITS    INCLUDED    IN    RICORD — MOBTGAGB    FOBB* 

CL08UBB  —  APPOINTBfBNT  OF  BECBIVBS. 

Affidavits  introduced  in  the  lower  court  wUl  not  be  conflidered 
on  appeal  unless  included  in  the  statement  of  facts  by  certificate 
of  the  trial  judge. 

Under  Laws  1869,  p.  130,  §  498,  modifying  the  common  taw 
mortgage  to  a  mere  security,  and  giving  the  mortgagee  the  right 
of  possession  till  foreclosure  sale,  the  statute  of  1864  (Laws  1854. 
p.  162)  authorizing  the  appointment  of  receivers  in  actions  for 
the  foreclosure  of  mortgages  must  be  construed  as  repealed  by 
implication. 

Appeal  from  Superior  Court,  Wliitmaii  County. — ^Han. 
William  McDonald,  Judge.    Affirmed. 
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Winfree  &  McCroshey,  for  appelknt 

Wyman  &  Neill,  and  W,  H,  Harvey y  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — On  the  7th  of  December,  1897,  appellant 
commenced  an  action  to  foreclose  a  mortgage  executed  by 
respondent  F.  N.  Busby,  a  single  man,  who  afterwards 
intermarried  with  the  respondent,  Annie  E.  Busby,  his 
wife.  The  debt  due  was  $13,810.44,  not  including  costs 
and  disbursements,  and  the  mortgage  security  was  upon 
farm  lands  in  Whitman  county.  All  of  the  other  defend- 
ants named  in  the  action,  except  respondents  F.  M.  Busby 
and  wife,  defaulted,  and  respondents  interposed  a  general 
demurrer  to  the  complaint  which  was  pending  when  an 
application  for  a  receiver  was  heard.  After  the  complaint 
was  filed,  appellant  made  his  petition  in  the  cause,  pray- 
ing for  the  appointment  of  a  receiver  to  take  possession 
of  the  mortgaged  premises  pending  the  foreclosure  pro- 
ceedings, and  that  the  rents  and  profits  accruing  before 
sale  be  retained  by  the  receiver  as  security  for  any  de- 
ficiency on  sale  of  the  mortgaged  premises  to  satisfy  the  debt. 

The  ground  stated  in  the  petition  for  the  appointment 
of  a  receiver  was  that  the  mortgaged  property  was  insuffi- 
cient to  discharge  the  debt.  The  petition  stated  facts 
which  showed  the  insufficiency  of  the  mortgaged  property 
to  satisfy  the  debt.  A  number  of  affidavits  were  also  pre- 
sented to  the  superior  court  in  support  of  the  allegations 
contained  in  the  petition.  An  objection  is  made  to  their 
consideration  here  by  respondents  because  they  were  not 
certified  in  the  statement  of  facts  to  this  court,  and,  while 
the  consideration  of  such  affidavits  is  not  material  in  the 
decision  here,  the  respondents'  objection  against  their  con- 
sideration must  prevail,  we  having  frequently  determined 
that  such  papers  are  not  part  of  the  record  unless  made 
so  by  the  certificate. 
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Eespondents  demurred  to  the  petition  for  the  appoint- 
ment of  a  receiver  and  the  demurrer  was  sustained  by  the 
superior  court.  The  demurrer  may  be  regarded  as  an  ob- 
jection to  the  appointment  of  the  receiver  upon  the  fact& 
stated  in  the  petition.  The  error  assigned  here  is  the  re- 
fusal of  the  superior  court  to  appoint  a  receiver  on  the 
showing  made  in  the  petition.  Appellant  maintains  that 
§  326,  2  Hill's  Code  (Bal.  Code,  §  5456)  is  in  force: 

"  A  receiver  may  be  appointed  by  the  court  in  the  fol- 
lowing cases:  ...  In  an  action  by  a  mortgagee  for 
the  foreclosure  of  a  mortgage  and  the  sale  of  the  mort- 
gaged property  .  .  .  when  such  property  is  insuffi- 
cient to  discharge  the  debt,  to  secure  the  application  of 
the  rents  and  profits  accruing,  before  a  sale  can  be  had."" 

And  thus  that  a  case  was  presented  falling  directly 
within  the  terms  of  the   statute,   and   there   is   not  pre- 
sented in  the  controversy  here  any  question  upon  the  dis- 
cretion of  the  court.     This  statute  was  enacted  in  1854: 
(Laws  1854,  p.  162),  and  is  found  in  the  Code  of  1881, 
§  193.    At  that  time  there  was  no  statutory  declaration  in 
Washington  Territory  changing  the  common  law  mort- 
gage, and  at  common  law,  where  the  mortgage  vested  the 
fee  in  the  mortgagee  and  he  was  entitled  to  the  possession 
upon  default  in  any  of  the  terms  of  the  mortgage  deed, 
the  statute  was  consistent  with  the  nature  of  such  mort- 
gage.   But  the  territorial  legislature  of  1869  (Session  Laws, 
1869,  p.  130,  §  498)  provided  that,  "  A  mortgage  of  real 
property  shall  not  be  deemed  a  conveyance  so  as  to  enable 
the  owner  of  the  mortgage  to  recover  possession  of  the  real 
property  without  a  foreclosure  and  sale  according  to  law," 
and  since  such  enactment  a  mortgage  executed  in  this  state, 
whatever  its  terms,  has  been  merely  a  security  incident 
to,  and  for  the  payment  of,  the  principal  debt. 

The  statute  is  also  expressive  of  the  public  policy  of  the 


NORFOR  V.  BUSBY.  458 


Jime,  1898.]         Opinion  of  the  Court — Rbavib,  J. 

state  vesting  the  right  of  the  possession  in  the  mortgagor 
absolutely  until  a  decree  and  sale.  A  similar  statute  has 
long  existed  in  the  state  of  Oregon  (Gen.  Laws  of  Oregon, 
1845-64,  p.  228,  §  323).  The  force  and  effect  of  such  legis- 
lation is  fully  discussed  by  the  supreme  court  of  the  United 
States  in  the  case  of  Teal  v.  Walker^  111  U.  S.  242  (4  Sup. 
Ct.  420).    The  court  said: 

"This  provision  .  .  .  gives  effect  to  the  view  of 
the  American  courts  of  equity  that  a  mortgage  is  a  mere 
security  for  a  debt,  and  establishes  absolutely  the  rule  that 
the  mortgagee  is  not  entitled  to  the  rents  and  profits  until 
he  gets  possession  under  a  decree  of  foreclosure.  For  if 
a  mortgage  is  not  a  conveyance,  and  the  mortgagee  is  not 
entitled  to  possession,  his  claim  to  the  rents  is  without  sup- 
port." 

In  that  case  a  specific  stipulation  was  written  in  the 
mortgage  in  which  the  mortgagee  agreed  to  deUver  pos- 
session of  the  mortgaged  premises;  and  the  court  further 
said: 

"  The  case  of  the  defendant  in  error  can  not  be  aided 
by  the  stipulation  in  the  defeasance  of  August  19,  1874, 
exacted  by  the  mortgagee,  that  Goldsmith  and  Teal  would, 
upon  default  in  the  payment  of  the  note  secured  by  the 
mortgage,  deliver  .  .  .  possession  of  the  mortgaged 
premises.  That  contract  was  contrary  to  the  public  policy 
of  the  state  of  Oregon,  as  expressed  in  the  statute  just  cited, 
and  was  not  binding  on  the  mortgagor  or  his  vendee,  and, 
although  not  expressly  prohibited  by  law,  yet,  like  all  con- 
tracts opposed  to  the  public  policy  of  the  state,  it  cannot  be 
enforced." 

And  the  circuit  court  of  appeals  of  the  United  States  for 
this  circuit  has  recently,  in  the  case  of  Couper  v.  Shirley, 
75  Fed.  168,  decided  that  a  stipulation  in  a  mortgage  that, 
upon  the  institution  of  foreclosure  proceedings,  a  receiver 
of  the  rents  and  profits  might  be  appointed  on  the  applica- 
tion of  the  mortgagee,  i3  contrary  to  the  pubKc  policy  of 
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Oregon,  as  shown  by  the  statute  heretofore  mentioned. 
The  legislature  of  Michigan,  in  1843,  modified  the  com- 
mon law  mortgage  to  a  mere  security,  and  under  such  stat- 
ute the  supreme  court  of  Michigan,  in  Wagar  v.  Stones 
86  Mich.  364,  held: 

"  The  mortgagor  being  entitled  under  the  statute  to  the 
possession  and  consequently  to  the  rents  and  profits  of  the 
mortgaged  premises  until  such  time  as  his  title  is  divested 
by  a  perfected  foreclosure,  it  is  not  competent  to  cut  short 
his  rights  in  this  regard  by  means  of  a  receiver  appointed 
in  the  foreclosure  suit." 

The  same  court  also  held  in  Hazeltine  v.  Changer,  44 
Mich.  503  (7  N.  W.  74),  that  although  the  mortgagor  so 
stipulates,  a  receiver  cannot  be  appointed  on  a  mere  de- 
fault to  take  the  rents  and  profits  of  the  mortgaged  land. 
See,  also,  McMillan  v.  Richardsy  9  Cal.  365  (70  Am.  Dec 
655);  Ouy  v.  Ide,  6  Cal.  99  (65  Am.  Dec.  490);  Union 
Mutual  Ins.  Co.  v.  Union  Mills  Plaster  Co.,  37  Fed.  286; 
American  Investment  Co.  v.  Farrar,  87  Iowa,  437  (54 
ISr.  W.  361);  Hardin  v.  Hardin,  34  S.  C.  77  (12  S.  E. 
936,  27  Am.  St.  Eep.  786). 

Counsel  for  appellant  have  with  great  industry  cited 
cases  which  seem  to  hold  a  contrary  view  to  the  conclu- 
sion enunciated  by  the  above  courts.  In  California  par- 
ticularly, some  of  the  later  cases  would  be  confusing  were 
it  not  found  that  the  legislation  making  a  mortgage  merely 
security  is  followed  by  a  later  statute  providing  for  the 
appointment  of  a  receiver  for  the  mortgaged  premises 
when  the  security  is  inadequate.  And  it  may  be  men- 
tioned also  that  the  statute  enacted  by  the  territorial  legis- 
lature in  1854  does  not  exist  in  several  of  the  states  from 
which  the  authorities  above  quoted  come.  But  we  think 
the  weight  of  authority  and  the  best  reasoning  support 
the  conclusion  stated  in  36  Michigan,  in  the  case  of  Wagar 
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t\  Stone,  supra.  In  so  far  as  the  statute  of  1854,  supra, 
is  inconsistent  with,  or  in  conflict  with,  the  later  enact- 
ment of  1869  it  is  abrogated.  When  the  mortgage  is  exe- 
cuted, the  valuation  of  the  security  is  made  by  the  respec- 
tive parties  to  the  contract,  and  it  is  also  executed  in  view 
of  the  public  policy  of  the  state  expressed  by  the  statute, 
and  it  is  evident  that  the  statute  cannot  be  evaded  by  tak- 
ing the  most  valuable  incidents  of  possession  from  the  mort^ 
gagor  under  the  guise  of  rents  and  profits. 

The  judgment  of  the  superior  court  is  affirmed. 

DuNBAB  and  Gordon,  JJ.,  concur. 

Scott,  C.  J. — ^I  concur  in  the  holding  as  to  such  lands 
as  are  here  in  controversy. 


[No.  2910.    Decided  Juoe  14, 1898.] 

The  Board  op  Church  Erection  Fund  of  the  Gen- 
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ERAL  Assembly  op  the  Presbyterian  Church  in     !  g  J^ 
•  THE  United  States  op  America,  Appellant,  v.  The 
First  Presbyterian  Church  op  Seattle,  Defend- 
ant, Walter  Morgan,  Respondent. 

I.XMITATION8  OF  ACTIOMB  —  PBBBONAL  PLEA — DEMUBBER — RE0TBAINT 
ON  ALIENATION  —  PUBLIC  POLICY — MOBTOAOE8  —  PAYABLE  ON  COK- 
TDIGEMCY — WHAT  CONSTITUTES  ALIENATION.  « 

The  defense  of  the  sbatute  of  limitations  is  a  personal  prlvilese, 
and  can  be  pleaded  only  by  the  person  directly  entitled  to  the 
benefit  of  it;  it  cannot  be  set  up  by  other  defendants  in  the 
action. 

A  demurrer  to  a  complaint  on  the  .ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  will  not  permit 
the  objection  to  be  urged  that  the  action  is  barred,  as  that  ques- 
tion should  be  raised  by  demurrer  on  the  ground  that  the  action 
was  not  commenced  within  the  time  limited  by  law. 
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A  covenant  in  a  mortgage  that  in  case  the  mortgaged  prem- 
ises sliould  ever  be  alienated  or  abandoned  for  church  purposes 
the  mortgage  debt  should  become  due  and  payable  is  not  void  as 
being  in  restraint  of  alienation. 

A  covenant  in  a  mortgage  given  by  a  Presbyterian  church 
for  money  loaned  from  the  erection  fund  of  the  General  Assem- 
bly of  that  denomination,  that  the  debt  should  become  due  if 
the  church  should  cease  to  be  connected  with  the  Oeneral  Assem- 
bly, is  not  a  covenant  contrary  to  public  policy  nor  in  restraint  of 
religious  belief. 

A  mortgage  is  not  void  because  the  debt  is  made  payable  upon 
the  happening  of  a  contingency  and  no  time  for  payment  is  men- 
tioned in  the  mortgage. 

A  covenant  in  a  mortgage  providing  that  in  case  the  mort- 
gaged premises  be  alienated  or  abandoned  as  a  house  of  wor- 
ship, except  for  the  building  or  purchase  of  a  better  one,  the 
mortgage  should  become  due  and  subject  to  foreclosure,  is  broken 
by  the  mortgagor's  allowing  the  property  to  be  sold  on  execu- 
tion and  the  church  to  be  dispossessed  of  the  premises  by  the 
issuance  of  a  writ  of  assistance  to  the  purchaser. 

Appeal  from  Superior  Courts  King  County. — ^Hon. 
Wm.  Hickman  Moore,  Judge.    Eeversed. 

James  M.  Oephart  (Strudwick  &  Peters^  of  counsel),  for 
appellant: 

To  constitute  an  alienation  of  the  premises  it  was  not 
necessary  that  the  church  corporation  should  make  a  v(d- 
untary  conveyance.  The  lav7  can  alienate  the  property  as 
effectually.  The  words  of  the  mortgage  are,  "  shall  be  alien- 
ated." Tillinghast  v.  Bradford,  5  R.  I.  205.  A  foreclos- 
ure sale  is  an  alienation.  Mount  Yernon  Mfg,  Co,  v.  Fire 
Ins.  Co.,  10  Ohio  St.  348;  Clement  v.  Shipley,  2  K  D. 
430  (51  K  W.  414);  Parker  v.  Dacres,  2  Wash.  T.  440. 
Confession  of  judgment  and  sale  by  the  sheriff  in  pursuance 
of  that  judgment  is  an  alienation.  Stansbury  v.  PatefU 
Cloth  Mfg.  Co.,  5  N.  J.  Law,  505.  Alienation  may  be  vd- 
untary  or  involuntary;  either  is  within  the  terms  of  the 
mortgage.     1  Freeman,  Executions  (2d  ed.),  §§  189,  190; 
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2  Blackstone,  Commentaries,  pp.  348,  367;  Burbank  v. 
Rockingham  Mutual  Fire  Ins.  Co.,  24  N.  H.  658  (67  Am. 
Dec.  300). 

Allen  £  Allen,  for  respondent: 

There  can  be  no  difference  in  principle  between  cove- 
nants in  restraint  of  alienation  contained  in  a  mortgage  and 
those  contained  in  a  conveyance  of  the  fee.  DePeyster  v. 
Michael,  6  N.  Y.  467  (67  Am.  Dec.  470);  Bouldin  v. 
Miller,  28  S.  W.  940;  Pritchard  v.  Bailey,  18  S.  E.  668; 
Prey  v.  Stanley,  42  Pac.  908. 

The  main  ground  upon  which  the  demurrer  was  sustained 
by  the  court  was  that  breach  of  the  conditions  of  the  mort- 
gage had  been  shown.  The  only  facts  alleged  as  constitut- 
ing a  breach  were  that  the  sheriff  had  sold  the  property  un- 
der an  execution  in  favor  of  the  respondent,  and  that  at  the 
sale  the  respondent  had  become  the  purchaser  and  the 
sale  had  been  confirmed  and  the  respondent  put  into  pos- 
session of  the  property.  A  sheriff's  sale  is  not  an  alienation. 
Conover  v.  Mutual  Ins.  Co.,  3  Denio,  264;  Masters  v.  Ins. 
Co.,  11  Barb.  624;  Trumbull  v.  Ins.  Co.,  12  Ohio,  306; 
Bouvier,  Institutes,  1992. 

The  opinion  of  the  court  was  delivered  by 

DuNBAE,  J. — ^This  action  was  brought  to  foreclose  a 
mortgage  on  certain  lots  in  the  city  of  Seattle.  The  com- 
plaint alleges  that  the  plaintiff  was  a  corporation  organized 
and  existing  under  the  laws  of  the  state  of  New  York;  that 
the  defendant,  the  First  Presbyterian  Church,  was  a  cor- 
poration organized  and  existing  under  the  laws  of  the  state 
of  Washington;  that  the  defendant,  Walter  Morgan,  was 
doing  business  as  Walter  Morgan  &  Co.;  that  on  May  12, 
1893,  the  First  Presbyterian  Church  of  Seattle  made  and 
executed,  by  proper  authority  of  law,  its  mortgage  on  the 
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said  lots  to  the  plaintiff  to  secure  a  loan  of  $2,160,  of  a  prior 
date ;  that  the  mortgage,  in  addition  to  the  usual  covenants, 
recited  that  in  case  the  house  of  worship  or  the  mortgaged 
premises  should  be  alienated  or  abandoned  as  a  house  of 
worship  by  the  party  of  the  first  part,  except  for  the  build- 
ing or  purchase  of  a  better  house  of  worship,  then  and  in 
such  case  the  defendant  church  should  forthwith  refund 
the  money  with  interest  thereon  from  the  time  of  receiving 
it;  that,  upon  the  happening  of  either  of  such  contingen- 
cies, said  amount  with  interest  should  immediately  become 
due  and  payable,  with  the  other  ordinary  provisions  with 
relation  to  the  right  of  the  mortgagee  to  sell  the  property; 
that  the  mortgage  was  duly  recorded;  that  the  First  Pres- 
byterian Church  has  failed  to  comply  with  the  terms,  con- 
ditions and  agreements  of  said  mortgage;  that  on  the  28th 
day  of  May,  1897,  the  sheriff  of  King  county  sold  said  prop- 
erty under  an  execution  to  defendant  Walter  Morgan  & 
Co.,  and  said  sale  was  confirmed  by  the  court  of  King  coun- 
ty, June  ,  1897,  and  by  the  said  sale  Walter  Morgan  & 
Co.  claim  to  have  an  interest  or  title  to  the  property;  that 
on  June  14,  1897,  by  reason  of  said  sale,  the  First  Presby- 
terian Church  was  dispossessed  of  said  premises  by  a  writ 
of  assistance  issued  out  of  said  court  on  petition  of  Walter 
Morgan  &  Co.,  and  enforced  by  the  sheriff  of  King  county. 
The  plaintiff  asked  judgment  against  the  First  Presbyterian 
Church  for  the  sum  of  $2,160,  with  interest  thereon  at  the 
legal  rate;  for  the  foreclosure  of  the  mortgage,  and  for  a 
receiver  to  care  for  and  conserve  the  interests  of  the  prop- 
erty. The  First  Presbyterian  Church  made  default.  De- 
fendant Walter  Morgan  filed  a  general  demurrer  to  the 
complaint,  upon  the  ground  that  the  same  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  upon 
hearing  the  court  sustained  the  same.  The  plaintiff  stand- 
ing upon  its  complaint  and  refusing  to  plead  further,  a  judg^ 
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ment  of  dismissal  was  in  due  time  entered.  From  this  judg- 
ment an  appeal  is  taken  to  this  court.  A  motion  is  made  to 
dismiss  this  appeal,  but  we  think  it  is  without  merit. 

It  is  contended  by  the  respondent  that  the  demurrer  was 
properly  sustained  for  the  reason,  (1)  that  it  appeared  from 
the  complaint  that  the  cause  of  action — the  consideration 
of  the  mortgage — was  barred  by  the  statute  of  limitation; 

(2)  that  the  mortgage  was  void  because  of  its  covenants  be- 
ing contrary  to  public  policy  and  in  restraint  of  alienation; 

(3)  because  the  time  when  the  debt  was  supposed  to  become 
due  was  vague,  uncertain  and  indefinite ;  (4)  because  there 
had  been  no  breach  of  the  conditions  and  no  right  to  fore- 
close appeared.  There  are  many  answers  to  the  first  con- 
tention, viz.,  that  the  debt,  which  had  been  contracted  sev- 
eral years  before  the  mortgage  was  given,  was  barred  by 
the  statute  of  limitation,  but  it  is  necessary  to  mention  only 
two.  In  the  first  place,  a  pleading  of  the  statute  of  limi- 
tations is  a  privilege  which  is  accorded  by  the  law  to  the 
defendant — ^in  this  case  the  Presbyterian  Church — ^and  it 
can  avail  itself  of  that  privilege,  or  answer  upon  the  merits, 
or  default,  just  as  it  pleases.  It  is  not  a  right  which  defend- 
ant Walter  Morgan  can  receive  the  benefit  of.  Second,  it 
was  not  pleaded  in  the  court  below.  The  demurrer  inter- 
posed was  upon  the  ground  and  for  the  reason  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  This  is  the  sixth  cause  of  demurrer  which  is  speci- 
fied bv  the  statute.  The  seventh  is  that  the  action  has  not 
been  commenced  within  the  time  limited  by  law.  This 
objection  may  be  taken  by  demurrer  when  it  appears  upon 
the  face  of  the  complaint.  Otherwise  it  may  be  made  by 
answer.  But  it  is  not  comprehended  within  the  sixth 
clause  which  provides  for  a  demurrer  when  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  the  question  cannot  be  raised  under  the  sixth  objection 
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any  more  than  upon  the  other  grounds  for  demurrer  speci- 
fied by  the  statute,  viz.,  that  the  court  has  no  jurisdiction 
of  the  person  of  the  defendant  or  of  the  subject  matter  of 
the  action,  or  that  the  plaintiff  has  no  legal  capacity  to  sue, 
or  that  there  is  another  action  pending  between  the  same 
parties,  or  that  there  is  a  defect  of  parties  plaintiff  or  de- 
fendant, or  that  several  causes  of  action  have  been  improp- 
erly united.  When  the  attention  of  the  court  is  intended 
to  be  directed  to  any  of  these  specified  grounds  for  demurrer 
it  must  be  directed  as  specified  by  statute. 

The  next  contention  is  that  the  covenants  of  the  mort- 
gage were  contrary  to  public  policy  and  also  in  restraint  of 
alienation.  We  do  not  think  there  is  any  alienation  in  this 
mortgage  at  all.  It  is  true  that  where  an  estate  is  conveyed 
in  fee  simple,  a  proviso  that  the  grantee  shall  not  convey, 
or  shall  not  convey  without  the  consent  of  the  grantor,  is 
held  to  be  void  as  a  restraint  upon  alienation,  because  it  is 
repugnant  to  the  estate  which  has  been  created  by  the  debt 
for  the  benefit  of  the  grantee.  But  no  estate  was  created 
by  this  mortgage.  The  title  to  the  land,  both  legal  and 
equitable,  remained  in  the  mortgagor. 

We  have  examined  the  cases  cited  by  the  respondent, 
upon  which  he  so  confidently  relies,  and  we  do  not  think 
they  are  in  point  at  all.  The  principal  case,  and  one  in 
which  the  authorities  are  collated,  is  DePeyster  v.  Michadf 
6  N.  Y.  467  (57  Am.  Dec.  470).  In  that  case  there  was  a 
lease  of  lands  in  fee,  and  in  addition  to  the  annual  rent  the 
lessor  reserved  to  himself,  his  heirs  and  assigns,  the  right 
to  purchase  the  premises,  in  case  the  lessee,  his  heirs,  etc, 
should  choose  to  sell,  on  paying  three-quarters  of  the  price 
demanded,  the  lessee  covenanting  to  make  the  first  offer 
to  the  lessor,  his  heirs,  etc.,  on  those  terms,  but  in  case  the 
offer  should  be  declined,  then  the  lessor  reserved  to  himself, 
his  heirs,  etc.,  one-fourth  part  of  all  moneys  which  should 
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arise  from  the  selling,  renting  or  disposing  of  the  lands  by 
the  lessee,  his  heirs  or  assigns,  when  and  as  often  as  the  same 
should  be  sold,  rented  or  disposed  of;  with  the  condition 
that  in  case  of  a  sale  or  other  transfer,  without  the  payment 
of  such  one-fourth  to  the  lessor,  his  heirs  or  assigns,  the  sale 
or  transfer  should  be  void,  and  the  premises  should  revert 
to  the  lessor,  his  heirs  and  assigns,  who  might  then  re-enter 
upon  the  premises  and  repossess  and  enjoy  the  same  as  of  his 
former  estate;  and  it  was  held  that  a  reservation  of  the 
quarter  sales  and  the  condition  and  right  of  re-entry  upon 
default  of  their  payment  were  void.  But  the  case  and  the 
arguments  advanced  and  cases  cited  show  conclusively  that 
the  doctrine  contended  for  could  not  be  appHed  to  the 
conditions  specified  in  this  mortgage.  The  mortgagors  are 
not  prevented  from  selling  this  property.  No  restrictions 
are  entailed  upon  it.  But  the  effect  of  the  stipulation  or 
condition  expressed  simply  is  that  if  it  is  alienated  or  aban- 
doned or  not  used  for  the  purposes  for  which  the  money  was 
loaned,  the  mortgage  becomes  due;  and  if  a  sale  were 
made,  it  would  simply  be  made  subject  to  the  mortgage. 

It  is  also  contended  that  the  mortgage  is  contrary  to  pub- 
lic policy,  for  the  further  reason  that  it  provided  that  the 
debt  should  become  due  if  the  church  should  cease  to  be 
connected  with  the  General  Assembly;  that  this  is  a  re- 
straint upon  religious  belief,  and  a  court  of  equity  should 
not  uphold  such  contract  We  do  not  see  any  merit  in  this 
contention.  There  is  no  restraint  here  upon  any  one's  reli- 
gious belief.  The  board  of  church  erection  has  a  right  to 
invest  its  money  for  the  promotion  and  benefit  of  the  Pres- 
byterian churches  in  the  United  States,  if  it  sees  fit  so  to 
do.  Presumably  low  rates  of  interest  and  liberal  time  are 
given  by  this  association  for  the  purpose  of  promoting  the 
interests  of  the  church,  and  favorable  conditions  are  ob- 
tained which  could  not  be  obtained  from  any  one  else;  and 


462       BOARD  v.  FIRST  PRESBYTERIAN  GHUROH. 

Opinion  of  the  Court — Dunbab,  J.  [19  Wash. 


there  is  nothing  wrong  or  intolerant  or  against  public  policy 
in  sustaining  conditions  which  would  prevent  their  money 
from  inuring  to  the  benefit  of  secular  business.  If  condi- 
tions like  these  cannot  be  enforced,  then  church  edifices, 
which  the  society  has  been  instrumental  in  building,  might 
be  used  for  dance  houses,  theatres,  drinking  saloons,  and 
for  other  businesses  which  are  not  only  foreign  to  the  ob- 
ject of  the  promoters,  but  in  direct  opposition  to  their  prin- 
ciples. 

The  third  objection  is  that  the  mortgage  was  void  because 
the  time  when  the  debt  was  to  become  due  was  vague,  un- 
certain and  indefinite.  We  think  this  is  a  provision  of  the 
mortgage  which  the  mortgagor  cannot  take  advantage  of. 
2  Jones,  Mortgages,  §§  1183-8^85.  Where  the  debt  is 
made  payable  upon  the  happening  of  a  contingency  and  no 
time  for  payment  is  mentioned  in  the  mortgage,  the  m(»rt- 
gage  is  good.  Fetrow  v.  Merriwethery  53  111.  275;  Bd- 
mont  County  Branch  Bank  v.  Price,  8  Ohio  St.  299;  3 
Pomeroy,  Equity  Jurisprudence,  §  1188. 

It  is  in  the  fourth  place  contended  by  the  respondent  that 
no  breach  of  the  conditions  of  the  mortgage  has  been  shown, 
and  that  consequently  a  foreclosure  could  not  be  had.  A 
number  of  authorities  are  cited  by  both  appellant  and  re- 
spondent, as  to  when  the  legal  title  passes  and  as  to  whether 
the  legal  title  to  land  passes  upon  the  sale  or  upon  the  con- 
firmation of  sale.  It  was  said  by  this  court  in  some  of  the 
cases  cited,  notably  Hays  v.  Merchants'  Banky  10  Wash. 
573  (39  Pac.  98),  that  the  discussion  of  the  title  proposition 
was  a  discussion  of  a  theory  and  did  not  a£Fect  the  practical 
questions  in  that  case;  and  so  we  think  concerning  that  tech- 
nical question  here.  This  mortgage  provides  that  in  case  the 
mortgaged  premises  be  alienated  or  be  abandoned  as  a 
house  of  worship  by  the  party  of  the  first  part,  except  for 
the  building  or  purchase  of  a  better  one,  the  mortgage 


BOARD  V.  FIRST  PRESBYTERIAN  OHUROH.        463 
June,  1898.]         Opinion  of  the  Coart— Dunbab,  J. 

should  become  due,  and  that  the  mortgagee  shall  have  pow- 
er to  foreclose  the  same.  The  complaint  alleges  that  this 
property  was  sold  under  an  execution  issued  out  of  the 
superior  court  to  the  defendant  "Walter  Morgan,  and 
that  the  sale  was  confirmed;  that  Walter  Morgan  &  Co. 
have  closed  the  door  of  the  church;  that  the  church  has 
been  dispossessed  of  said  premises  by  a  writ  of  assistance 
issued  out  of  the  court,  and  that  the  said  "Walter  Morgan 
-was  thereby  put  in  possession  of  the  premises.  It  seems  to 
119  that  within  the  spirit  of  the  contract  this  was  an  aliena- 
tion. The  church  had  refused  or  failed  to  pay  its  legal  obli- 
gations; the  law  in  the  enforcement  of  those  obligations 
dispossessed  it,  and  in  legal  contemplation  and  for  the  pur- 
pose of  construing  this  mortgage  and  giving  effect  to  the 
intention  and  purposes  of  the  mortgagor,  the  possession 
-which  was  given  to  Morgan  must  be  held  to  be  a  possession 
given  by  act  of  the  mortgagee.  We  think  that  plainly 
there  was  a  breach  of  the  covenants  of  the  mortgage,  and 
that  the  court  erred  in  sustaining  the  demurrer  to  the  com- 
plaint. 

The  judgment  will  be  reversed. 

Scott,  C.  J.,  and  Goedon  and  Eeavis,  JJ.,  concur. 

Anders,  J.,  not  sitting. 
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BAPB  —  ACCEB80BT  BBFOBB  THB   FACT  —  SUFFICIBNCT  OF  INFOBlfATIOH 

—  BIGHTB  OF  ACCUSBD. 

One  guilty  as  an  accessory  to  the  crime  of  rape  by  procuring 
its  commission  by  another  cannot  be  convicted  under  an  infor- 
mation charging  him  as  a  principal  with  the  commission  of 
the  crime  by  having  carnal  knowledge  of  the  prosecutrix,  as  such 
an  information  would  be  in  violation  of  his  constitutional  right 
(art.  1,  §  22)  to  be  informed  of  the  nature  and  cause  of  the  accu- 
sation against  him. 

The  object  of  the  statute  (Code  Proc.,  §  1189;  Bal.  Code,  §  6782) 
abolishing  the  distinction  between  principals  and  accessories  be- 
fore the  fact,  so  far  as  their  trial  and  punishment  are  concerned, 
was  to  do  away  with  the  technical  hindrances  which  befbre  ex- 
isted in  relation  to  the  trials  of  accessories,  to  provide  for  the 
indictment  and  trial  of  an  accessory  though  the  principal  had 
been  acquitted  and  to  make  an  accessory  before  the  fact  the  same 
as  a  principal,  so  tar  as  the  mode,  manner,  time  of  trial  and 
extent  of  punishment  are  concerned. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon, 
Thomas  H.  Bbents,  Judge.    Eeversed. 

Del  Cary  Smithy  and  Penton  &  O^Brieny  for  appellant 
John  A.  Piercey  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — An  information  was  filed  by  the  proaecutr 
ing  attorney  of  Spokane  county  against  the  appellant, 
charging  him  with  the  crime  of  rape.  Upon  trial  of  the 
cause,  the  defendant  was  found  guilty  as  charged  in  the  in- 
formation, and  was  sentenced  to  the  penitentiary  for  life. 

A  motion  was  made  to  quash  the  information  for  the 
reason  that  the  state  was  not  entitled  to  prosecute  the  ^>- 
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pellant  herein  by  information.  We  have  decided  this  ques- 
tion adversely  to  appellant's  contention  so  often  that  we 
decline  to  enter  into  its  investigation  again. 

A  demurrer  was  also  interposed  to  the  information;  ap- 
pellant contending  that  it  is  not  direct  and  certain  as  re- 
gards either  the  party  charged,  the  crime  charged,  or  the 
particular  circumstances  of  the  crime  charged,  and  that 
the  information  did  not  inform  the  appellant  of  the  nature 
and  cause  of  the  accusation  against  him.  The  material 
part  of  the  information  is  as  follows: 

"  Elmer  Gifford  is  hereby  charged  with  a  public  offense, 
to- wit,  the  crime  of  rape,  committed  as  follows,  to-wit :  That 
on  the  7th  day  of  July,  A.  D.  1897,  and  within  three  years 
next  before  the  filing  of  this  information,  at  the  county 
of  Spokane  and  state  of  Washington,  the  said  defendant, 
Elmer  Gifford,  then  and  there  in  the  said  county  and  state 
being,  then  and  there  unlawfully  and  feloniously  did  car- 
nallv  know  one  Flossie  Fuller,  the  said  Flossie  Fuller  then 
and  there  being  a  female  child  under  the  age  of  eighteen 
years,  and  not  the  wife  of  the  said  Elmer  Gifford — contrary 
to  the  statute,"  etc. 

We  hardly  see  how  the  information  could  have  been  more 
definite  and  certain  in  regard  to  the  crime  charged  or  the 
party  charged,  or  the  particular  circumstances  of  the  crime 
charged;  and,  that  being  true,  we  think  the  information 
informed  the  appellant  of  the  nature  and  cause  of  the  ac- 
cusation against  him,  and  that  the  demurrer  was  therefore 
properly  overruled. 

The  testimony,  however,  showed  that  the  appellant  was 
an  accessory  before  the  fact  to  the  crime  of  rape.  Testi- 
mony was  introduced  to  show  that  he  acted  as  a  procurer; 
that  he  sent  men  to  the  rooms  of  the  prosecuting  witness, 
and  aided  and  abetted  them  in  committing  the  crime 
<jharged  upon  her.  Timely  objections  were  made  to  the 
introduction  of  this  testimony;     the  appellant  contending 

30—19  WAsn. 
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that  he  had  no  notice  of  the  actual  crime  which  was  proven 
against  him.  But  the  court  overruled  the  objections  to  the 
testimony,  on  the  strength  of  a  decision  of  this  court  (viz., 
State  V.  Duncan,  7  Wash.  336;  35  Pac.  117;  38  Am.  St. 
Rep.  888),  the  testimony  was  admitted,  and  it  was  upon  this 
character  of  testimony  that  the  appellant  was  convicted. 
It  was  held  by  this  court  in  State  v,  Duncan,  supra — ^which 
was  a  larceny  case — that,  under  the  statute  abrogating  the 
distinction  between  an  accessory  before  the  fact  and  a  prin- 
cipal, it  was  sufficient  to  charge  the  principal  offense,  and 
that  testimony  could  be  rightfully  admitted,  under  such  an 
indictment,  showing  that  the  defendant  was  an  accessory  be- 
fore the  fact.  Upon  more  mature  consideration,  we  think 
that  case  ought  to  be  overruled;  and,  in  any  event,  it  seems 
that  it  would  be  an  inconsistent  rule  to  apply  to  the  case  at 
bar.  The  indictment  in  this  case  charges  the  offense  of 
rape.  Not  only  that,  but  it  sets  forth  how  the  crime  was 
committed,  viz.,  by  having  carnal  knowledge  of  Flossie 
Fuller.  The  constitution,  in  §  22  of  article  1,  which  is  the 
declaration  of  rights,  provides  that  in  criminal  prosecutions 
the  accused  shall  have  a  right  to  demand  the  nature  and 
cause  of  the  accusation  against  him.  Surely,  in  this  case, 
and  under  the  direct  language  of  this  indictment,  the  ap- 
pellant was  not  informed  of  the  nature  or  cause  of  the  ac- 
cusation against  him  as  it  was  developed  at  the  trial.  Our 
code  provides  that  the  act  or  omission  charged  as  the  crime 
must  be  clearly  and  distinctly  set  forth,  in  ordinary  and  con- 
cise language,  and  in  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended.  In  other 
words,  the  law  provides  for  a  statement  of  facts,  n  the 
requirements  of  the  law  are  that  the  indictment  must  be 
direct  and  certain  as  regards  the  particular  circumstances  of 
the  crime  charged,  then  it  certainly  must  follow  that  thj 
proof  must  correspond  with  the  allegations  of  the  indict- 
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ment;  for  it  cannot  be  said  that  the  indictment  in  this  case 
furnished  the  defendant  with  any  notice  that  proof  would 
be  offered  charging  him  with  procuring  others  to  commit 
the  crime  of  rape  upon  this  prosecuting  witness,  and  it  is 
not  the  policy  of  the  law  to  compel  persons  charged  with 
a  crime  to  enter  upon  their  defense  without  knowledge  of 
the  character  of  proof  which  they  will  be  compelled  to  meet. 
This  man  was  charged  with  committing  the  crime  of  rape 
upon  this  girl  by  having  carnal  knowledge  of  her.  That 
was  the  act  which  presumably  he  would  rely  upon  the  state's 
proving,  and  a  defense  of  this  action  would  be  what  a  man 
of  ordinary  understanding  would  think  it  his  duly  to  make. 
Suppose  that,  when  this  information  was  served  upon  the 
appellant,  he  was  innocent  of  the  crime  charged,  and  also 
innocent  of  being  an  accessory  before  the  fact;  the  crime 
would  feel  assured  that  he  could  prove  an  alibi  by  proving 
that  he  was  at  that  time  in  Seattle,  or  some  other  distant 
place.  Certainly  he  would  feel  secure  in  resting  upon  such 
proof,  and  would  have  no  notice  whatever  that  he  was  to 
prepare  for  a  defense  for  the  crime  of  procuring.  Again, 
showing  how  ridiculous  the  application  of  the  rule  contend- 
ed for  by  the  state  would  be  to  a  case  of  this  kind,  suppose  a 
woman  should  be  charged  with  the  crime  of  committing 
rape  upon  another  woman,  in  the  language  and  with  the 
particularity  with  which  the  crime  is  charged  in  this  in- 
formation. The  information  would  certainly  be  subject  to 
a  demurrer,  for  it  would  show  on  its  face  a  physical  im- 
possibility. It  is  true  that  §  1189  of  the  Code  of  Procedure 
(Bal.  Code,  §  6782)  provides  that 

*'  no  distinction  shall  exist  between  an  accessory  before  the 
fact  and  a  principal,  or  between  principals  in  the  first  and 
second  degree,  and  all  persons  concerned  in  the  commis- 
sion of  an  offense,  whether  they  directly  counsel  the  act 
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constituting  the  offense,  or  counsel,  aid  and  abet  its  com- 
mission, though  not  present,  shall  hereafter  be  indicted, 
tried  and  punished  as  principals." 

But  we  think  that  this  provision  of  the  law  must  be  con- 
strued in  connection  with  the  provision  of  the  constitution 
just  above  quoted,  and  the  other  provisions  in  relation  to 
the  qualifications  of  an  indictment  which  we  have  before 
pointed  out,  and  that  the  object  of  this  statute  was  to  do 
away  with  some  of  the  technical  hindrances  which  before 
existed  in  relation  to  the  trials  of  accessories,  and  that  it 
was  the  intention,  under  this  statute,  that  the  defendant 
might  be  indicted  and  tried  even  though  the  principal  had 
been  acquitted,  and  to  make  an  accessory  before  the  fact 
the  same  as  a  principal,  so  far  as  the  punishment  was  con- 
cerned, and  so  far  as  the  mode,  manner,  and  time  of  trial 
were  concerned.    But  we  do  not  think  it  was  the  intention 
of  the  legislature,  in  the  passage  of  this  law,  to  set  a  trap 
for  the  feet  of  defendants.    The  defendant  enters  upon  the 
trial  with  the  presumption  of  innocence  in  his  favor,  and 
if  he  were  called  upon  to  blindly  defend  against  a  crime  of 
which  he  had  no  notice,  and  which,  we  think,  would  be 
the  result  of  the  strict  construction  of  this  law  contended  f  or^ 
the  law  itself  would  be  unconstitutional;  and  any  departure 
from  the  plain  provision  of  the  code,  which  provides,  in 
substance,  for  a  statement  of  facts  in  the  indictment,  en- 
dangers the  liberty  of  the  subject.    The  accused  may  be  in- 
dicted, and  must  be,  under  the  provisions  of  this  law,  as  a 
principal,  but  the  acts  constituting  the  offense  must  be  set 
forth.    For  instance,  in  this  case  the  indictment  should  have 
charged  the  appellant  with  the  crime  of  rape,  "  committed 
as  follows:    By  procuring,"  etc.,  instead  of  by  alleging  an- 
other and  entirely  different  state  of  facts. 

The  conclusion  which  we  have  reached,  viz.,  that  tbeTC' 
was  a  fatal  variance  between  the  allegations  and  the  proof. 


BAY  VIEW  BREWING  CO.  v.  TEOKLENBERG.       469 
June,  1898.]         Opinion  of  the  Court — Gk>RDON»  J. 

Tenders  unnecessary  a  discussion  of  the  other  errors  alleged. 
The  judgment  will  be  reversed. 

Scott,  C.  J.,  and  Anders,  Gordon   and   Reavis,    JJ., 
concur. 


[No.  2851.    Decided  June  16, 1898.] 

The    Bay    View    Brewing   Company,   Appellant,  v. 
Charles  Tecklenberg  et  al. ,  Respondents. 

ACTION  ON  PB0MIB80HT  NOTB — FAILURE  OF  CON8IDSBATION — ^INBTBUC- 
TIONB  —  HARSCLBBB  EBBOB  —  ABOUMBNT  OF  COUKBSL. 

A  partial  failure  of  consideration  is  a  defense  pro  tanto  to  an 
action  upon  a  promissory  note,  when  such  failure  can  be  defl* 
nitely  ascertained  by  computation. 

In  an  action  upon  a  promissory  note  to  which  the  defense 
of  total  failure  of  consideration  has  been  Interposed,  a  charge 
to  the  Jury  that  their  verdict  should  be  for  defendants,  If  they 
find  that  the  consideration  agreed  on  was,  in  contemplation  of 
the  parties,  greater  than  the  amount  of  the  note,  but  unless 
they  so  find  their  verdict  should  be  for  plaintiff,  is  not  prejudi- 
cial to  plaintiff,  when  it  is  clear  from  the  verdict  that  the  Jury 
found  there  was  a  total  failure  of  consideration. 

Although  the  argument  of  counsel  may  be  objectlonaible,  it 
will  not  be  presumed  that  the  Jury  was  misled  thereby,,  when 
they  were  admonished  by  the  court  to  disregard  the  Irrelevant 
and  immaterial  statements  of  counsel. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Charles  H.  Ayer,  Judge.    Affirmed. 

Allen  &  Alleny  for  appellant 

Oilly  Keene  &  Shaw,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — The  complaint  sets  up  two  causes  of  action. 
The  first  upon  a  promissory  note  for  the  sum  of  $1,600, 
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executed  by  defendants  in  favor  of  Hemrich  &  Co.,  and 
thereafter  indorsed  to  the  plaintiff,  and  the  second  upon  a 
promissory  note  for  $200  executed  by  Nick  Michaely  & 
Co.  and  Hemrich  &  Co.,  to  the  Puget  Sound  National  Bank 
and  thereafter  indorsed   to  the  plaintiff.    The    defendant 
Michaely  was  not  served  with  summons,  nor  did  he  appear 
in  the  action,  the  defendant  Tecklenberg  being  the  only 
defendant  served  with  process.     As  to  the  first  note,  his 
answer  set  up,  and  the  evidence  shows,  that  at  the  time  of 
the  execution  of  the  note  the  defendants  had  purchased 
from  Hemrich  &  Co.  a  stock  of  liquors  and  certain  saloon 
fixtures  situated  in  the  city  of  Seattle,  and  also  a  leasehold 
interest  in  said  saloon  premises  for  the  term  of  three  yeais 
at  the  monthly  rental  of  $225;     that  the  consideration 
therefor  was  $3,300,  $1,700  of  which  was  paid  in  cash 
and  the  balance  of  the  purchase  price  was  represented  by 
the  note;    that  the  stock  and  fixtures  were  not  at  any  time 
worth,  or  considered  to  be  worth,  a  sum  exceeding  the  sum 
of  $1,500;    that  the  leasehold  was  worth  the  sum  of  $300 
per  month;    that  after  making  said  cash  payment  and  exe- 
cuting the  note  said  Hemrich  &  Co.  wholly  failed  and  re- 
fused to  procure  for  the  defendants  a  lease  to  the  premises, 
by  reason  whereof  the  consideration  for  the  note  wholly 
failed;    and  that  all  of  the  facts  were  known  to  the  plaintiff 
herein  prior  to  its  receipt  of  the  note.     As  to  the  second 
cause  of  action  the  answer  alleged  that  the  $200  note  was 
"  executed  by  the  defendant  Michaely  alone,  for  his  own 
personal  use  and  benefit,  with  the  full  knowledge  of  said 
Hemrich  &  Co.,  and  of  the  plaintiff  herein,  and  not  in  the 
interest  of  the  said  partnership  or  said  partnership  business." 
When  the  evidence  was  all  in  the  court  permitted  the  plain- 
tiff to  amend  the  second  cause  of  action  by  alleging  that 
plaintiffs  are  successors  in  interest  of  Hemrich  &  Co.,  who 
were  sureties  on  the  note,  that  they  paid  the  note  after  ma- 
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turity  and  had  it  assigiied  to  themselyea  as  such  sureties* 
By  direction  of  the  court  a  verdict  was  returned  in  favor  of 
plaintiff  upon  the  second  cause  of  action^  and,  the  jury  hav- 
ing found  against  plaintiff  as  to  the  first  cause  of  action,  it 
has  appealed  from  the  judgment,  and  the  defendant  has 
also  appealed  from  the  judgment  entered  against  him  upon 
the  second  cause  of  action.  Numerous  errors  are  assigned 
in  the  respective  briefs.  For  the  most  part  they  relate  to 
rulings  by  the  trial  court  upon  the  introduction  of  the  evi- 
dence. The  position  most  strongly  urged  by  the  plaintiff 
is  that  neither  the  answer  nor  the  evidence  given  in  its 
support  constitutes  any  defense  to  the  $1,600  note.  In  sup- 
port of  this  position  it  is  urged  that  there  was  at  most  but  a 
partial  failure  of  consideration,  which  constituted  no  de- 
fense, but  at  most  gave  grounds  for  a  cross-action.  Authori- 
fense,  but  at  most  gave  grounds  for  a  cross-action.  In 
volume  4  Am.  &  Eng.  Enc.  Law  (2d  ed.,  p.  195),  it  is  said: 

"  Though  some  of  the  earlier  cases  denied  the  doctrine, 
there  is  now  no  question,  in  the  light  of  recent  decisions, 
that  a  partial  failure  of  consideration  is  a  defense  pro  tanto 
when  such  failure  is  liquidated  in  amount,  or  can  be  defin- 
itely ascertained  by  computation.'^ 

And  the  numerous  authorities  cited  in  support  of  the  text 
fully  sustain  it.  In  the  preaent  case  the  evidence  is  very 
clear  as  to  what  the  contract  was,  that  the  defendants  were 
to  receive  the  lease  for  a  term  of  three  years  at  a  stipulated 
rental  of  $225  per  month,  and  that  the  premises  were 
worth  $300  per  month.  It  was  therefore  a  mere  matter  of 
computation  for  the  jury  to  determine  to  what  extent  the 
consideration  had  failed.  It  was  a  matter  susceptible  of 
definite  ascertainment  by  the  jury.  The  charge  of  the  court 
was  certainly  as  favorable  as  ihe  plaintiff  was  entitled  to. 
It  was  as  follows: 

"  If  you  find  that  at  the  time  of  the  giving  of  this  note 
that  it  was  given  as  a  part  consideration  for  a  bill  of  sale  or 
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a  transfer  of  this  stock  and  fixtures,  and  that  it  was  a  part 
of  the  contract  that  a  lease  of  this  store  was  to  be  procured 
for  the  term  of  three  years,  at  a  fixed  rate  of  $225  per 
month,  if  that  lease  was  to  be  procured  and  signed  or  pro- 
cured directly  for  the  benefit  of  these  defendants,  as  a  part 
of  the  transaction;  and  if  vou  further  find  that  the  value 
of  that  lease,  in  contemplation  of  the  parties  at  that  timej 
was  greater  than  the  amount  of  this  note;  then  you  may 
find  for  the  defendant  upon  that  cause  of  action.  But  unr 
less  you  do  so  find,  you  will  find  for  the  plaintiff  upon  that 
cause  of  action^ 

Presuming  that  the  jury  accepted  and  were  governed  by 
the  rule  of  law  which  the  court  by  this  instruction  gave 
them,  it  is  clear  from  the  verdict  that  they  found  that  there 
was  a  total  failure  of  consideration  for  the  note,  and  the 
fact  that  the  court  erred  in  telling  them  that  unless  the 
value  of  the  lease  in  contemplation  of  the  parties  was  greater 
than  the  amount  of  the  note  they  should  find  for  the  plain- 
tiff could  have  in  nowise  prejudiced  the  plaintiff.     WTiile 
the  argument  of  defendants'  counsel  to  the  jury  was  some- 
what objectionable,  we  are  unable  to  see  how  it  could  poasi- 
bly  have  influenced  the  jury,  and  the  court  ha^dng  duly  ad- 
monished them  to  disregard  the  irrelevant  and  immaterial 
statements  of  counsel,  it  must  be  presumed  that  they  were 
in  no  manner  misled  by  the  argument.  Other  errors  assigned 
are  not  regarded  as  of  sufficient  importance  to  warrant  dis- 
cussion.   We  think  the  cross-appeal  by  defendants  is  wholly 
without  merit,  and  that  the  court  rightfully  directed  a  ver- 
dict in  plaintiff's  favor  as  to  the  second  cause  of  action. 

The  judgment  will  be  in  all  things  affirmed. 

Scott,  C.  J.,  and  Dunbar  and  Reavis,  JJ.,  concur. 
Anders,  J.,  not  sitting. 
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C.  A.  Carlson,  Respondent^  v.  Wilkeson   Coal  and 

Coke  Company,  Appellant 

XKGLIOKNCB     OF    MA8TBB  —  XMPLOTMBMT    OF     IMCOMPBTBNT     BBRTANT. 

The  negligence  of  a  coal  company  In  employing  an  incom- 
petent door  tender,  by  reason  of  which  injuries  were  sustained 
by  a  fellow  servant,  is  established  by  evidence  showing  that  the 
door  tender  was  a  boy  fourteen  and  a  half  years  old;  that  his 
duty  consisted,  for  thirteen  hours  a  day,  in  opening  a  door  in 
a  dark  mine  gangway  for  approaching  trains;  that  there  was  a 
heavy  pressure  of  air  against  the  door,  which  was  increased 
whenever  a  train  approached,  rendering  it  difficult  to  open;  that 
the  boy  had  been  employed  but  a  short  time,  had  once  before 
failed  to  get  the  door  open,  had  been  complained  against  and  his 
removal  promised  several  days  before  the  injuries  occurred;  that 
at  the  time  of  the  accident  he  did  not  notice  the  approach  of  the 
train,  though  signalled  by  whistle,  quickly  enough  to  open  the 
door;  and  that  the  engine  crashed  through  the  door,  causing  the 
injuries  complained  of  to  the  plaintiff. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Thomas  Carroll,  Judge.    Affirmed. 

Sharpstein  &  Blattner,  for  appellant. 

Fred  H.  Peterson  (E.  D.  Wilcox,  of  counsel),  for  respon- 
dent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Appellant  is  the  owner  of  a  coal  mine  at 
AVilkeson,  Pierce  county.  The  entrance  to  the  mine  is 
through  a  gangway  or  tunnel.  A  three-foot  gauge  car 
track  is  laid  in  the  gangway.  Over  this  track  engines  and 
cars  carry  the  coal  out  of  the  mine.  At  the  entrance  to 
the  gangway  and  at  the  distance  of  450  feet  further  toward 
the  interior  are  constructed  doors.  Tlie  inside  door  is  six 
feet  and  one-half  inch  at  the  top,  six  feet  five  and  three- 
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fourth  inches  at  the  bottom  and  five  feet  seven  inches  in 
height,  and  is  one  and  a  haH  inches  thick,  braced  by  two 
cross  bars  on  the  inside.    On  the  outside  of  the  door  strap 
hinges  running  out  the  width  of  the  door  were  fastened  by 
bolts  running  through  the  door  and  the  braces.    Both  doors 
were  hung  to  the  timbers  at  the  right  side  of  the  gangway 
and  opened  towards  the  entrance  of  .the  gangway.     The 
usual  speed  in  the  gangway  was  between  six  and  eight  miles 
an  hour;    sometimes  faster.    These  doors  were  opened  by 
an  employee  stationed  at  the  right  side  of  the  gangway,  and 
to  open  the  door  he  had  to  cross  the  track.    Two  locomotives 
were  operated  in  the  gangway  and  an  engineer  and  switch- 
man or  brakeman  were  employed  on  each  of  the  engines. 
Respondent  was  a  switchman  on  one  of  the  engines.    Frank 
Cope,  a  boy  aged  fourteen  and  a  half  years,  was  stationed 
at  the  right  of  the  interior  door.    His  duty  was  to  open  the 
door  when  the  engine  came  along  the  gangway,  and  to  shut 
it  after  it  passed  through.    Respondent  was  with  his  engine 
and  as  it,  with  cars  attached,  was  going  along  the  gangway 
at  a  speed  of  from  seven  to  twelve  miles  an  hour,  the  doors 
being  unopened  at  the  usual  signal,  the  engine    crashed 
through  them  and  respondent  was  injured,  having  his  leg 
broken.     In  his  complaint  he  alleges  negligence  of  appel- 
lant in  the  employment  of  an  incompetent  person  to  attend 
the  opening  of  the  doors.    The  gangway  was  a  dark  passage 
and  the  attendant  at  the  doors  could  only  stop  trains  by  wav- 
ing his  lantern.     At  the  conclusion  of  the  trial  appellant 
moved  the  court  to  take  the  case  from  the  consideration  of 
the  jury  and  enter  judgment  dismissing  the  action  on  the 
ground  that  there  was  no  evidence  that  plaintiff's  injury 
was  sustained  as  the  result  of  any  negligence  on  the  part  of 
the  defendant,  and  that  plaintiff's  injury  resulted  from  his 
own  negligence.    The  motion  was  overruled.    The  jury  re- 
turned a  verdict  for  $750  damages  in  favor  of  respondent. 
The  only  error  assigned  and  argued  here  is  the  insnffi- 
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ciency  of  the  evidence  to  justify  the  verdict.  It  appears 
from  the  plaintiff's  testimony  that  the  doors  across  the  in- 
terior of  the  gangway  had  to  be  opened  against  a  pressure  of 
forty-five  pounds,  together  with  the  additional  weight 
caused  by  reason  of  the  advancing  engine;  that  appellant 
employed  a  boy  named  Cope,  fourteen  and  a  half  years  of 
age,  to  open  these  doors;  that  a  few  days  before  Cope  had 
attempted  to  open  these  doors  and  failed;  that  the  boy  said 
he  could  not  get  the  door  open  at  that  time  and  that  com- 
plaint was  made  to  the  authorized  representative  of  the  ap- 
pellant company  of  the  incompetency  of  the  boy  at  this 
time,  and  that  such  representative  promised  to  remove  him 
and  appoint  a  competent  man,  but  several  days  were  allowed 
to  elapse  without  such  removal  and  the  injury  occurred  to 
the  respondent  while  the  boy  was  still  attending  the  door, 
and  because  the  boy  did  not  open  it  when  the  engine  came 
along.  Appellant  maintains  that  the  statute  permits  the 
employment  of  boys  over  fourteen  years  of  age  in  mines, 
and  that  there  is  a  presumption  of  his  capacity,  and  the  bur- 
den  of  proof  is  upon  the  respondent  to  show  his  incapacity. 
It  was,  however,  correct  for  the  jury  to  take  into  considera- 
tion, in  connection  with  the  other  facts,  the  immature  years 
of  the  boy,  and  also  the  fact  that  he  was  engaged  for  thir- 
teen hours  a  day  at  the  door.  The  boy's  size,  age,  previous 
experience,  strength  and  intelligence  could  properly  be 
considered  by  the  jury.  The  place  was  an  important  one. 
The  lives  of  the  company's  employees  depended  upon  the 
competency  and  faithfulness  with  which  the  work  was  done. 
It  required  care  in  the  selection  of  a  competent  person  to 
attend  these  doors.  One  of  the  witnesses  for  plaintiff  testi- 
fied that  when  the  air  was  strong  it  required  all  a  man's 
strength  to  open  the  door.  Before  the  engine  crashed 
through  the  door  the  whistle  was  blown  two  or  three  times. 
Cope  testified  he  did  not  hear  the  whistle.  He  should  have 
heard  it.    Appellant  offered  testimony  tending  to  show  that 
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boys  of  the  age  of  Cope  were  frequently  employed  for  the 
same  character  of  work  he  was  doing  in  other  coal  mines. 
It  would  not  be  determinative  of  competency,  but  certainly 
ordinary  experience  and  observation  would  imply  that  a 
boy  fourteen  years  and  a  half  old  was  not  ordinarily  equal  in 
strength  or  intelligence  to  a  full  grown  man.  But  the  na- 
ture of  the  work  is  to  be  considered.  As  to  the  force  of 
proof  by  appellant  of  the  custom  of  employing  boys  for  the 
same  work  in  other  coal  mines,  the  supreme  court  of  the 
United  States,  in  Wabdsh  Ry.  Co.  v.  McDaniels^  107  TJ.  S. 
454  (2  Sup.  Ct.  938),  well  observed: 

"  And  to  say,  as  a  matter  of  law,  that  a  railroad  corpora- 
tion discharged  its  obligation  to  an  employee — ^in  respect  of 
the  fitness  of  co-employees  whose  negligence  has  caused  him 
to  be  injured — by  exercising,  not  that  degree  of  care  which 
ought  to  have  been  observed,  but  only  such  as  like  corpora- 
tions are  accustomed  to  observe,  would  go  far  towards  re- 
lieving them  of  all  responsibility  whatever  for  negligence 
in  the  selection  and  retention  of  incompetent  servants." 

There  is  substantial  testimony  to  support  the  verdict  of 
the  jury.  No  exceptions  were  taken  to  the  instructions  of 
the  court,  and  its  judgment  is  afltened. 

Scott,  C.  J.,  and  Dunbab  and  Gordon,  JJ.,  concur. 

Andebs,  J.,  not  sitting. 
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The  State  op  Washington,  on  the  Relation  of  H.  A.    \  }J^ 
Porter y    Appellant,    v.    T.    E.    Headleb,    as  County 
Auditor,  Respondent 

COUNTY  COMMIBSIONBBS — ALLOWANCE  OF  CLAIMS  —  CONCLUSIVENESS  — 
BE8  JUDICATA  —  AUTHORITY  OP  COUNTY  ATTORNEY  TO  BBPBBBBNT 
COUNTY  —  EVIDENCE. 

Bills  of  justices  of  the  peace  for  salary  should  be  presented  to 
the  county  commissioners  for  allowance,  and  the  action  of  the 
board  in  passing  thereon  is  conclusive,  in  the  absence  of  fraud 
or  mistake. 

An  order  of  the  county  commissioners  rescinding  the  former 
action  of  the  board,  when  done  at  a  special  meeting  and  without 
any  notice  of  the  transaction  of  such  business,  is  illegal  and 
void. 

In  a  manclamus  proceeding  to  compel  a  county  auditor  to 
draw  a  warrant  for  the  salary  of  a  Justice  of  the  peace,  the 
defendant  cannot  raise  the  defense  that  the  city  in  which  the 
Justice  had  Jurisdiction  had  a  population  less  than  5,000  and  that 
the  Justice  had  waived  his  right  to  salary  through  failure  to  pay 
into  the  county  treasury  the  fees  collected  by  him,  when  such 
questions  have  already  been  decided  adversely  to  the  county  in  an 
injunctional  suit  brought  by  the  county  attorney  in  his  own  name, 
but  in  the  interest  of  the  county,  which  authorized  the  pro- 
ceedings and  paid  the  costs  of  the  action,  for  the  purpose  of  de- 
termining the  liability  of  the  county  on  account  of  the  claim  at 
bar  and  others  of  similar  nature. 

In  such  an  action,  in  order  to  establis'h  that  the  county  attor- 
ney represented  the  county  in  the  injunction  suit,  evidence  is 
admissible  showing  that  when  the  queston  of  allowing  plaintiff's 
claim  was  before  the  county  commissioners  one  of  the  board 
said  to  the  county  attorney  that  the  matter  was  entirely  in  his 
hands  and  that  as  a  member  of  the  board  he  would  do  whatever 
the  attorney  advised  in  the  matter,  which  was  tacitly  assented 
to  by  the  other  menybers. 

Evidence  Is  likewise  admissible,  in  such  a  case,  showing  that 
during  the  entire  trial  of  the  injunction  suit  two  members  of  the 
"board  of  county  commissioners  were  present  and  that  the  county 
attorney  conferrred  with  them  several  times  during  the  progress 
of  the  trial. 
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Appeal  from  Superior  Court,  Snohomish  County. — ^Hon. 
Feank  T.  Eeid,  Judge.    Reversed. 

T.  E.  Clohecy,  and  Cooley  &  Horan,  for  appellant. 

J.  H.  Naylor,  T.  J.  Humes,  and  F.  M.  HeadUey  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAE,  J. — ^This  is  an  application  for  a  writ  of  manda- 
mus, brought  by  the  relator  in  the  name  of  the  state  against 
the  defendant  as  county  auditor  of  Snohomish  county,  to 
compel  the  defendant  as  such  county  auditor  to  draw  and 
deliver  to  relator  a  warrant  issued  upon  the  salary  fund  of 
such  county  in  the  sum  of  $1,932.95.    A  demurrer  was  in- 
terposed to  this  petition,  which  was  sustained  by  the  court 
and  judgment  of  dismissal  was  entered.    From  this  judg- 
ment an  appeal  was  taken  to  this  court,  and  the  case  was  de- 
cided and  reported  in  18  Wash.  220  (51  Pac.  869).    The 
judgment  of  the  lower  court  was  reversed  in  that  case,  and 
the  petition  was  held  good  on  its  face.    The  court  in  con- 
cluding its  opinion  in  that  case  said: 

"  Of  course,  if  there  was  any  collusion  or  fraud  in  the 
obtaining  of  the  judgment,  which  is  so  severely  criticised 
by  the  respondent,  that  is  a  matter  that  could  be  set  up  in 
an  answer  to  the  petition." 

Upon  the  return  of  the  case  to  the  lower  court,  an  answer 
was  filed  by  the  auditor,  the  case  was  tried  and  the  judg- 
ment was  against  the  relator  and  ordered  a  dismissal  of  the 
action. 

It  seems  to  us  that,  under  the  answer  in  this  case,  the 
former  decision  was  almost,  if  not  entirely,  conclusive  of 
this  appeal.  It  was  decided  in  the  case  when  it  was  here 
before,  following  the  decision  in  State  ex  rel.  Banks  v. 
Board  of  County  ComWs  of  Snohomish  County,  18  Wash. 
160  (51  Pac.  368),  that  bills  of  justices  of  the  peace  of  this 
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character,  should  be  presented  to  the  county  commissioners 
for  allowance.  It  has  been  decided  in  State  ex  reh  Sheehan 
V.  Headleey  17  Wash.  637  (50  Pac,  493),  that  the  action  of 
the  board  in  passing  upon  a  claim  of  this  kind  was  of  a  quasi 
judicial  nature,  and  that  their  allowance  or  rejection  of 
such  claims,  in  the  absence  of  fraud  or  mistake,  was  conclu- 
sive. The  same  principle  was  substantially  decided  in  Dil- 
lon V.  Whatcom  County^  12  Wash.  391  (41  Pac.  174),  and 
as  we  are  satisfied  with  the  law  as  laid  down  in  those  cases 
we  will  not  enter  again  into  a  discussion  of  those  proposi- 
tions. 

There  are  two  propositions,  either  of  which,  it  seems  to 
us,  is  conclusive  of  this  case  in  favor  of  the  appellant.  It 
appears  from  the  petition  and  from  the  testimony  in  the 
case — ^in  fact  is  not  controverted  anywhere — that  the  bill 
which  is  the  subject  of  the  controversy  here  was  presented 
to  the  board  of  county  ccnnmissioners  and  allowed  by  them. 
Some  objection  is  made  by  the  respondent  to  the  effect  that 
it  does  not  appear  by  the  records  kept  by  the  auditor  that 
this  bill  was  presented  to  the  auditor,  but  the  testimony  in 
this  case  shows  (and  we  think  it  was  properly  allowed)  that 
the  bill  duly  itemized  and  verified  was  presented  to  the 
board  during  a  regular  session,  and  that  the  auditor  was 
present  at  the  time  acting  as  clerk  of  the  board.  The  pre- 
sentation of  the  bill  to  the  board  must  necessarily  be  the 
important  and  essential  proceeding  which  gives  jurisdiction, 
and  not  the  filing  of  the  same  with  the  auditor.  When  it 
was  presented  to  the  board  it  was  the  duty  of  the  auditor 
to  preserve  and  file  it  and  he,  and  not  the  person  who  pre- 
sented it,  is  responsible  for  its  preservation.  The  answer, 
however,  shows  that  the  allowance  of  this  bill  was  after- 
wards reconsidered  by  the  board  of  county  commissioners. 
The  history  of  the  case  is  as  follows: 

The  bill  was  allowed  on  January  8,  1897,  just  prior  to 
the  retirement  of  the  old  board  of  county  commissioners. 
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On  February  9th  the  new  board  of  county  commissioners 
reconsidered  the  action  of  the  old  board  in  allowing  the  bill 
and  refused  to  allow  the  same.  Passing  the  question  of  the 
right  of  the  new  board  to  sit  in  review  of  the  action  of  the 
retiring  board,  it  appears  without  any  contradiction  and 
plainly  from  the  record  that  the  act  of  rescission  was  done  at 
a  special  meeting  and  without  any  notice  of  the  transaction 
of  such  business.  Such  being  the  case,  the  act  of  the  com- 
missioners in  reviewing  the  former  action  of  the  board  was 
unquestionably  illegal  and  void,  and  the  allowance  of  the 
bill  by  the  commissioners  being  valid,  under  the  former 
rulings  of  this  court,  the  auditor  had  nothing  to  do  but  to 
issue  the  warrant 

Again,  it  appears  that  during  the  pendency  of  an  applica- 
tion for  a  writ  of  mandamus  upon  the  19th  of  January,  a 
formal  demand  was  made  upon  the  auditor  for  the  issuance 
of  his  warrant  and  also  for  the  issuance  of  a  warrant  for  re- 
lator's December  salary,  an  order  for  which  had  been  made 
and  entered  by  the  old  board  on  January  8th.  Upon  the  re- 
fusal of  the  auditor  to  issue  either  of  said  warrants,  relator 
sued  out  an  alternative  writ  of  mandamus  against  the  audi- 
tor to  compel  the  issuance  of  the  December  warrant.  After 
the  action  of  the  board  in  February,  the  auditor  answered, 
setting  up  two  affirmative  defenses.  The  first  was  that  he 
had  made  a  careful  examination  of  all  the  evidence  present- 
ed to  the  board  in  support  of  the  claim,  and  that  from  such 
examination  he,  the  auditor,  did  not  think  the  relator  en- 
titled to  such  warrant.  The  second  was  that,  since  the  al- 
lowance of  the  claim,  the  commissioners  had  made  an  order 
revoking  the  same.  A  demurrer  was  interposed  to  this  an- 
swer by  the  relator.  While  the  cause  was  thus  pending,  the 
prosecuting  attorney,  J.  H.  Naylor,  entered  into  a  stipula- 
tion with  the  relator  and  his  attorney  to  the  effect  that,  if 
the  demurrer  in  the  mandamus  proceeding  should  be  sus- 
tained, the  prosecuting  attorney  would  bring  an  injunction- 
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al  suit  in  which  the  issues  to  be  tried  should  be,  (1)  did  Ev- 
erett on  November  4, 1894,  have  a  population  of  over  5,000 
inhabitants;  and  (2)  had  claimants  waived  their  rights  to 
salary  by  reason  of  having  failed  to  do  any  acts  enjoined 
upon  salaried  officers.  The  court  afterward  sustained  the 
demurrer  to  the  answer,  correctly  stating  the  law  in  hi& 
opinion  in  the  following  words: 

"  It  is  the  opinion  of  the  court  that  the  auditor  has  no 
authority  under  the  law  to  question  or  resist  orders  made 
by  the  commissioners  court  in  matters  within  their  jurisdic- 
tion, except  where  fraud,  accident  or  mistake  can  be  clearly 
proven.  There  being  no  allegation  in  defendant's  answer 
setting  up  any  of  these  things  he  has  no  right  to  resist  the 
order  made  by  the  commissioners  court  on  January  8,  1897, 
referred  to  a^d  admitted  in  his  answer.  And  it  appearing 
by  said  answer  that  the  order  of  said  conunissioners  court 
made  and  entered  on  the  .  .  .  day  of  February,  1897, 
purporting  to  rescind  and  vacate  the  former  order  allowing 
plaintiffs  claim  for  salary,  was  made  at  a  subsequent  and 
diflferent  term  of  said  court,  can  furnish  him  no  defense  to 
the  former  order  or  writ  of  mandate  sought  herein,  the  at- 
tempted revocation  being  without  jurisdiction  and  void." 

Thereupon,  under  the  stipulation,  this  case  was  allowed 
to  lie  dormant  awaiting  the  action  of  the  prosecuting  attor- 
ney relative  to  the  bringing  of  the  injunctional  suit.    Such 
suit  was  immediately  commenced  by  the  prosecuting  attor- 
ney in  his  own  name,  as  such  officer,  and  the  board  of  county 
commissioners  and  Headlee  as  county   auditor,    York    as 
county  treasurer,  and  this  relator,  together  with  three  other 
claimants  were  named  as  defendants.    The  prosecuting  at- 
torney, however,  did  not  cause  the  complaint  to  be  served  on 
ff-ny  of  the  defendants  except  the   claimants.     Trial   was 
thereupon  had  and  the  court  decided  the  issues  in  favor  of 
-tte  relator,  one  of  the  findings  of  fact  being  that  the  city 
of  Everett  in  said  county  and  state  did,  upon  the  3d  day 
of  November,  1894,  and  up  to  and  including  the  11th  day 
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of  January,  1897,  have  a  population  of  more  than  5,000  in- 
habitants ;  that  the  defendants  were  ignorant  of  that  f act> 
and  for  that  reason  failed  to  pay  into  the  county  treasury 
of  said  county  the  fees  claimed  by  them  as  justices  and 
constables  at  the  end  of  each  month,  as  required  by  law,  and 
for  that  reason  failed  to  file  a  receipt  therefor  with  the 
county  auditor  showing  such  monthly  payments  to  said 
treasurer.  It  was  found  that  the  defendants  had  made  and 
filed  their  claims  for  balance  due  them,  and  that  the  com- 
missioners duly  allowed  and  adjusted  said  claims  after  de- 
ducting the  amount  collected  by  and  chargeable  to  them  as 
fees  for  services  rendered  by  them  as  such  individuals. 
And  as  conclusion  of  law  found  that  the  defendants  had 
not  waived  their  right  to  collect  the  salary  due  them  as  of- 
ficers by  reason  of  their  failure  to  pay  into  the  county  treas- 
ury the  fees  collected  by  or  chargeable  to  them,  and  to  file 
with  the  county  auditor  of  said  county  receipts  for  such  pay- 
ment from  said  treasurer.  Thereupon  a  judgment  of  dis- 
missal was  entered.  'No  appeal  was  taken  from  this  judg- 
ment, and  upon  the  trial  of  the  cause  at  bar  below  the  judg^ 
ment  and  proceedings  of  the  cause  just  referred  to  were 
offered  in  evidence. 

It  must  be  conceded  that,  if  the  county  was  a  party  to  the 
injunctional  proceeding,  it  is  bound  by  the  judgment  in 
that  action,  but  it  is  the  contention  of  the  respondent  that 
this  was  an  action  brought  by  Naylor  as  an  individual,  and 
that  the  county  was  not  a  party  to  the  same  and  cannot 
therefore  be  bound  by  the  decree;  and  such  was  the  view 
taken  by  the  lower  court.  It  was  held  in  the  former  trial 
of  this  case  that,  so  far  as  the  petition  showed,  while  the 
suit  was  in  the  name  of  Naylor  as  prosecuting  attorney,  ihe 
county  was  the  real  party  plaintiff.  This  of  course  was  de- 
nied by  the  answer,  but  we  do  not  think  the  denial  was  sosr 
tained  by  the  testimony.  Circumstances  sometimes  speak 
more  convincingly  than  direct  allegations   or  denials   by 
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parties  interested.    In  the  first  place,  the  presumption  must 
be  that  the  suit  was  instituted  for  some  purpose,  and  that 
the  prosecuting  attorney  at  least  thought  that  the  action 
was  for  the  benefit  of  the  county  of  which  he  was  the  legal 
adviser.    The  complaint  is  entitled  J.  H.  Naylor,  county 
attorney,  plaintiff,  against  the  board  of  county  commission- 
ers, the  auditor,  treasurer  and  the  claimants,  as  defendants. 
The  first  allegation  of  the  complaint  is  that  he  is  the  duly 
•elected,  qualified  and  acting  county  attorney  of  said  county 
of  Snohomish,  state  of  Washington.     The  proceedings  of 
the  county  board  in  relation  to  these  claims  are  set  forth  at 
length,  and  an  allegation,  or  rather  historical   recital,    is 
made  that  the  plaintiff,  on  or  about  the  9th  day  of  Febru- 
ary, 1897,  appeared  before  the  board  of  county  commis- 
ioners  and  requested  them  to  make  and  enter  the  order  re- 
considering the  order  made  January  Sth,  allowing  claims 
for  salaries,  and  that  said  order  was  then  revoked;    recited 
the  mandamus  proceedings  which  were  pending  in  the  court 
to  compel  the  auditor  to  pay  the  claims;    recited  the  stipula- 
tion which  was  made  between  the  attorneys  for  the  claim- 
ants and  the  prosecuting  attorney  as  attorney  for  the  coun- 
ty auditor;    recited  the  fact  which  shows  that  he  was  ap- 
pearing in  the  interest  of  the  county,  viz.,  that  he  was  com- 
pelled to  bring  the  action  to  make  all  of  the  above  defend- 
ants parties  thereof  for  the  purpose  of  avoiding  a  great 
multiplicity  of  suits.    In  the  affidavit  the  prosecuting  attor- 
ney swears  that  he  is  the  duly  elected,  qualified  and  acting 
-county  attorney  of  Snohomish  county,  Washington,  and 
plaintiff  herein.    It  is  impossible  to  presume  that  Mr.  Nay- 
lor  was  setting  forth  the  fact  in  all  these  different  instances 
tliat  he  was  prosecuting  attorney  simply  as  words  descrip- 
iave    of   him,    and   that   for   such   descriptive    purposes 
lie  thought  it  was  necessary  to  even  make  an  affidavit  that 
he  was  the  duly  elected,  qualified  and  acting  prosecuting 
:dttorney  of  Snohomish  county.     So  that  from  the  record 
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it  appears  very  plainly  tliat  Mr.  Naylor  at  least  thought 
that  he  was  acting  for  and  in  the  interest  of  the  oountj. 
This  might  not  be  sufficient,  however,  to  bind  the  county. 
But  it  appears  from  the  testimony  in  the  case  that  it  was 
the  general  understanding  not  only  by  the  auditor  but  br 
the  commissioners  that  the  matter  was  in  the  hands  of  the 
prosecuting  attorney  for  settlement.  Mr.  Clohecy  testi- 
fied as  follows  in  relation  to  the  presentation  of  these 
claims: 

"  I  first  went  to  the  auditor  and  asked  for  the  warrants 
not  expecting  any  difficulty,  but  my  answer  was  that  it  was 
in  the  hands  of  the  prosecuting  attorney.  I  then  w^t  to> 
the  board  of  county  commisisoners.  I  asked  what  was  the 
trouble  about  these  warrants  not  beinir  issued  and  ther 
answered  that  it  was  in  the  hands  of  the  prosecuting  atto^ 
ney.    So  then  I  went  to  the  prosecuting  attorney. 

Q.  Were  all  the  members  of  the  board  present  at  that 
time? 

A.  I  think  so.  I  know  Mr.  Joergensen  and  Whiting 
were  sitting  behind  the  table. 

Q.  Was  there  any  dissent  by  any  member  of  the  board 
to  that  statement? 

A.  No. 

Q.  Now,  Mr.  Clohecy,  you  heard  the  testimony  of  the 
auditor  with  reference  to  the  later  order  made  by  the  board 
relative  to  these  claims? 

A.  I  did. 

Q.  Were  you  present  before  the  board  on  any  occaaon 
prior  to  the  date  upon  which  the  record  shows  this  order  to 
have  been  made  relative  to  this  order? 

A.  Yes,  sir. 

Q.  Who  appeared  there  and  advocated  the  adopticm  of 
that  order? 

A.  Mr.  Naylor,  the  prosecuting  attorney. 

Q.  This  is  the  resolution  rescinding  or  attempting  to 
rescind  the  former  action? 

A.  The  rescinding  resolution,  yes. 

Q.  On  how  many  different  occasions  did  yourself  and 
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Mr.  I^aylor  appear  before  the  board  of  county  commission- 
ers on  that  matter? 

A.  Two  afternoons  of  two  or  three  hours  long/' 

The  relator  also  offered  to  prove  (and  we  think  under 
the  circumstances  the  testimony  should  have  been  ad- 
mitted as  having  some  weight  on  the  question  of  whether 
or  not  the  prosecuting  attorney  was  authorized  to  act  in  this 
matter  for  the  county),  that  at  the  time  when  the  argu- 
ment was  finally  completed  upon  the  matter  of  revoking 
the  order  allowing  the  claims,  Mr.  Whiting,  a  member  of 
the  board,  during  the  session  said  to  Mr.  Naylor  that  the 
matter  of  these  claims  was  entirely  in  his  hands  and  he, 
.as  a  member  of  the  board,  felt  that  he  would  do  as  Mr. 
Naylor  told  him  to  do  in  the  matter,  and  that  this  state- 
ment was  tacitly  assented  to  by  the  other  members  of  the 
board.  They  also  offered  to  prove,  which  proof  was  com- 
petent, that  the  deputy  county  attorney  appeared  in  the 
case  on  behalf  of  the  plaintiffs,  and  that  during  the  entire 
trial  of  said  cause  two  of  the  members  of  the  board  of 
•county  commissioners  were  present,  and  that  on  several 
occasions  during  the  progress  of  the  trial  the  prosecut- 
ing attorney  conferred  with  them;  and  it  also  appears 
from  the  record  in  this  case  that  the  costs  of  that  suit  were 
presented  to  the  board  of  county  commisisoners  and  that 
they  allowed  the  same  without  any  dissent  and  ordered 
them  paid  by  the  issuance  of  a  warrant  on  the  general 
fund.  And  it  is  impossible,  in  view  of  the  whole  record, 
to  escape  the  conclusion  that  the  action  was  brought  not 
only  in  the  interest  of  the  counly  but  at  the  instance  and 
request  of  the  county  commissioners;  that  they  ratified 
the  bringing  of  the  action  without  protest,  paid  the  costs  of 
«uch  action,  and  that  they  were  the  real  parties  in  interest 
That  being  true,  the  judgment  of  the  court  was  a  complete 
'bar  to  the  defense  in  this  action,  no  fraud  having  been 
alleged  in  the  answer. 
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The  judgment  of  the  court  will  be  reversed  and  the  cause 
remanded  with  instructions  to  grant  the  permanent  ^t 
of  mandamus  as  prayed  for. 

Scott,  C.  J.,  and  Gordon,  AimsBS  and  Keayis,  JJ.,. 
concur. 


[No.  2996.    Decided  Jane  16, 18»8.] 

C.   W.   Young,    SUUe    TreiMur^r,  v.  Btron  Millett^ 
Judge  of  the  Superior  Court  of  Thurston  County. 

BTATB  TRBASURBB — ADDITIOirAL  DUTIB8 — COMPBNBATIOir. 

The  State  treasurer  is  not  entitled  to  compensation  in  addition 
to  his  salary  for  seryices  in  disposing  of  the  securities  deposited 
with  him  by  a  foreign  Insurance  company  as  trustee  for  the  policy 
holders,  when  the  act  imposing  that  duty  on  him  makes  no  pro- 
yison  for  additional  compensation. 

Original  Application  for  Mandamus. 

Thomas  M.  Vance,  for  petitioner. 
Haight  &  OwingSj  for  respondent 
Daniel  Oahy,  as  amicus  curias. 

The  opinion  of  the  court  was  delivered  by 

Eeavis,  J. — The  state  treasurer  is  the  relator  and  the 
respondent  is  judge  of  the  superior  court  of  Thurston 
county.  The  petition  states  that,  under  the  law  of  the 
state,  insurance  companies  foreign  to  this  jurisdiction  are 
required  to  deposit  with  the  state  treasurer  collateral  secur- 
ities in  the  sum  of  $50,000  for  the  protection  of  policy 
holders  of  the  state,  and  that  the  relator  had  in  his  posses' 
sion,  on  the  I7th  day  of  January,  1897,  certain  coUatersI 
securities  deposited  with  him  by  the  State  Insurance  Oom- 
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pany  of  Salem^  Oregon,  for  the  protection  of  its  policy 

holders;  that  the  insurance  company  was  at  that  time  in- 
solvent and  had  been  declared  so  by  a  court  of  competent 
jurisdiction  of  the  state  of  Oregon;  that  an  action  was 
brought  on  the  17th  of  January,  1897,  in  the  name  of 
Lovina  K.  Hartsuck  in  her  own  behalf  and  on  behalf  of 
others  similarly  interested,  against  the  relator  and  the  in- 
surance company,  to  require  the  relator  to  convert  the 
securities  in  his  hands  into  cash  and  to  apply  the  proceeds 
to  the  satisfaction  of  the  claims  of  the  Washington  policy 
holders  against  said  insolvent  insurance  company;  that, 
in  pursuance  to  the  order  of  the  superior  court,  the  relator 
converted  the  securities  into  cash  in  the  manner  prescribed 
by  the  court;  that  on  the  16th  of  March,  1898,  he  made 
his  report  to  the  superior  court,  embodying  a  statement 
of  all  claims  examined  by  him  as  trustee,  and  allowed  or 
disallowed,  showing  the  total  aggregate  of  claims  and  the 
total  amount  of  cash  receipts  from  the  sales  of  securities. 
Exceptions  were  allowed  to  the  report  and  were  heard 
and  determined  by  the  superior  court;  that  relator  in  the 
report  requested  the  superior  court  to  determine  what  was 
a  reasonable  compensation  for  his  services  in  acting  as 
trustee  and  converting  the  securities  into  cash,  examining 
and  auditing  the  claims  presented  and  disbursing  the  cash 
so  collected  pro  rata  among  the  various  claimants  as  allowed 
by  final  order  of  the  court;  that  upon  exception  to  this 
part  of  the  report  the  court  refused  to  examine  the  quesr 
tion  of  what  would  be  a  reasonable  compensation  for  re- 
lator's services  and  refused  to  make  any  allowance  out  of 
the  fund  in  relator's  hands  of  any  sum  whatever  for  relator's 
services;  that  the  court  refused  to  make  the  examination 
and  allowance  for  the  reason  that  in  its  opinion  the  ser- 
vices were  required  by  law  of  the  relator  in  his  official 
<5apacity  as  state  treasurer.    The  relief  demanded  by  relator 
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is  that  the  superior  court  be  directed  to  examine  and  de- 
termine the  reasonable  value  of  the  services  of  relator  as 
trustee  and  to  make  a  proper  allowance  out  of  the  fund 
for  relator's  services  in  the  execution  of  the  trust 

The  cause  involves  the  right  of  the  state  treasurer  to 
compensation  in  a  proceeding  by  a  policy  holder  of  an 
insolvent  insurance  company  of  another  state,  under  Laws 
1897,  p.  53.  A  trust  was  created  by  §  11  of  the  insiirance 
law  of  1890  (Laws  1889-90,  p.  345),  which  is  re^nacted  as 
§  15  of  the  insurance  act  of  1895  (Laws  1895,  p.  157 
Bal.  Code,  §  2819),  which  declares  that  the  state  treasurer 
shall  receive  certain  securities  from  foreign  insurance  com- 
panies and  hold  them  in  trust  for  the  policy  holders.  Sec- 
tion 17  of  the  act  of  1895  (Bal.  Code,  §  2821)  directs  when 
the  securities  may  be  delivered  to  the  insurance  company. 
This  trust  having  been  imposed  by  law  upon  the  treas- 
urer it  became  his  duty  to  administer  the  same  in  the  in- 
terest of  the  policy  holders.  The  act  approved  March  6, 
1897  (Laws  1897,  p.  53),  provides  a  convenient  forum 
where  the  policy  holder  may  institute  an  action  for  the 
administration  of  the  trust  and  dispose  of  the  securities 
and  assets  of  a  foreign  insurance  corporation  for  the  benefit 
of  the  beneficiaries  of  the  trust,  and  that  the  trust  shall 
be  administered  and  the  securities  and  assets  distributed 
by  the  state  treasurer  under  the  direction  of  the  court 
The  duties  of  the  trust  had  been  imposed  upon  the  treas- 
urer by  the  legislation  of  1890  and  1895,  supra.  The 
act  of  1897  merely  specifies  the  method  of  its  administra- 
tion. Section  19,  art.  3  of  the  constitution  declares  that 
the  state  treasurer  shall  perform  such  duties  as  shall  be 
prescribed  by  law,  and  for  compensation  shall  receive  an 
annual  salary  which  may  be  increased  by  the  legislature 
but  shall  never  exceed  $4,000  per  annum.  Section  25  of 
art.  2  of  the  constitution  declares:     "Nor  shall  the  com- 
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pensation  of  any  public  officer  be  increased  or  diminiahed 
during  his  term  of  office."  Chapter  4,  title  8,  Bal.  Code 
(1  Hill's  Code,  title  3,  ch.  4)  is  entitled  "  Of  the  State 
Treasurer."  Section  156  of  the  chapter  declares,  referring 
to  the  treasurer's  bond,  that  one  of  the  conditions  is  that 
he  shall  faithfully  perform  all  of  the  duties  required  of 
him  by  law.  Section  165  of  the  chapter  declares  that  ''the 
state  treasurer  shall  perform  such  other  duties  as  may  be  re- 
quired of  him  by  the  constitution  and  laws  of  the  state,"  and 
§  163  states  the  salary.  The  law  of  1897  has  imposed  the 
duty  upon  the  treasurer  to  administer  the  trust  and  the 
legislature  has  not  authorized  compensation  for  such  ser- 
vices. It  is  a  rule  that  the  legislature  has  power  to  im- 
pose additional  duties  upon  an  officer  without  providing 
additional  compensation.  Mudgeit  v.  Liebes,  14  Wash.  482 
(45  Pac.  19).  A  public  officer  in  the  rendition  of  the  ser- 
vices is  not  entitled  to  compensation  unless  it  is  pre- 
scribed by  statute.  Throop,  Public  Officers,  §  446,  and 
authorities  cited;  School  District  v.  CoUj  4  Wash.  896 
(30  Pac.  448).  Additional  duties  imposed  by  law  do  not 
entitle  an  officer  to  additional  compensation,  nor  do  ex- 
traordinay  risks.     Throop,  Public  Officers,  §  479. 

It  is  true  two  distinct  public  offices  may  be  held  by  the 
«ame  person  where  the  duties  are  not  inconsistent  There 
<loes  not  seem  to  be  any  inconsistency  between  the  duties 
imposed  by  the  legislation  relating  to  insurance  companies 
and  the  other  duties  of  the  state  treasurer  imposed  by 
law.  If  this  be  true,  he  must  discharge  those  duties,  and 
those  required  in  relation  to  insurance  are  merely  addi- 
tional duties  and  as  such  additional  duties  he  is  required 
by  the  constitution  and  statutes  to  perform  them.  No 
compensation  has  been  provided  for  such  additional  ser- 
vices and  it  would  seem  that  if  they  are  merely  additional 
services  of  the  treasurer,  compensation  for  them  might 
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fall  within  the  inhibition  against  increasing  the  salary  of 
a  public  officer.  Yates  v.  National  HomSy  103  U.  S.  674; 
MulUtfs  Adm'x  v.  United  States^  150  U.  S.  566  (14  Sup. 
Ct.  190). 

The  writ  is  denied. 

Scott,  C.  J.,  and  Dunbae  and  Gordon,  J  J.,  concur. 


[Na  2947.    Decided  .Tune  17, 1808. 1 

2  gj  R.  C.  Bishop,  Respandentf  v.   G.  W.  Avbrill  et  ux,. 

Appellants. 

AMEHDMBNT  Or  PLBADINO0  —  DIBCBBTION  OF  COUBT. 

An  application  by  defendants  to  amend  their  answer  so  as  to 
question  the  individual  liability  of  one  of  them,  made  at  the 
commencement  of  a  second  trial  after  the  cause  had  been  once 
tried  and  appealed  on  the  same  pleadings,  is  a  matter  pecuUarlf 
within  the  discretion  of  the  superior  court,  and  its  action  will 
not  be  dlstuil^ed  in  the  absence  of  a  showing  of  abuse  of  such 
discretion. 

Appeal  from  Superior  Court,  Spokane  County. — Hob- 
Leandeb  H.  Peathbb,  Judge.  Affirmed. 

8toUy  StephenSy  Bunn  &  MacdonaM^  for  appellants. 
Danson  &  Hunekey  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — This  is  the  second  appeal  in  this  cause.  The 
first  was  heard  and  determined  and  is  reported  in  17  Wash. 
209  (49  Pac.  237),  and  the  exhaustive  discussion,  with  the 
full  statement  of  facts  there  found  renders  it  unneoessary 
to  re-state  the  case  here.  There  was,  f  urthar,  an  opinion 
on  a  petition  for  rehearing,  17  Wash.  222  (50  Pac.  1024). 
The  cause  is  now  here  again  and  the  appellants  complain 
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that  the  superior  court  erred  in  overruling  appellant^s  ob- 
jection to  the  introduction  of  any  evidence  against  the  ap-^ 
pellant  Flora  A.  Averill,  and  in  overruling  her  motion 
subsequently  made  to  direct  a  verdict  in  her  favor,  and 
that  the  court  erred  in  denying  appellant's  application  to- 
amend  their  answer.  Several  errors  are  assigned  upon 
the  ruling  of  the  superior  court  upon  the  admission  of  evi- 
dence in  the  cJase,  but  in  the  view  here  taken  of  the  contro- 
versy the  introduction  of,  or  objection  to,  such  testimony 
was  immaterial.  The  cause  had  been  tried  in  the  superior 
court  upon  the  same  pleadings  and  heard  upon  appeal  in 
this  court.  The  liability  of  Flora  A.  Averill  seems  to  have 
been  questioned  by  appellants  only  at  the  commencement 
of  the  last  trial,  and  appellants  then  requested  to  file  an 
amended  answer,  which  was  resisted  by  the  respondent. 
At  this  stage  in  the  history  of  the  cause  it  was  a  matter 
peculiarly  within  the  discretion  of  the  superior  court 
whether  an  amended  answer  could  be  filed  and  such  dis- 
cretion evidently  was  not  abused.  In  view  of  the  com- 
plete review  of  the  essential  features  of  this  cause  in  the 
former  opinion  of  the  court,  we  do  not  think  that  it  would 
be  of  any  value  to  again  discuss  many  of  the  questions  or 
much  of  the  argument  made  by  appellants. 
The  judgment  of  the  superior  court  is  affirmed. 

SooTT,  0.  J.,  and  DnimABy  Ain>EB8  and  Gobdon,  JJ.,. 
concur. 
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[No.  2942.    Decided  June  18, 1898.] 

Samuel  H.  Vbr  Planck,  Respovident,  v.  Charles 
Lee  et  al.f  Defendants^  A.  P.  McClainb  ei  ux.,  Af- 
peUants, 

IfOBTOAQB  —  ABBUICPTION  BY  AQBITT  —  BaTIFIGATION. 

Altliough  a  deed  of  mortgaged  premises  containing  an  assump- 
tion of  the  mortgage  debt  may  have  been  taken  by  an  agent  of 
the  grantees  without  their  Icnowledge  or  consent,  the  action  of 
the  agent  must  be  regarded  as  subsequently  ratified^  wh^i  it 
appears  that  the  grantees  afterwards  made  payments  of  interest 
on  the  debt  and  conveyed  the  premises  by  warranty  deed,  coven- 
anting that  they  were  the  owners  in  fee  simple. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  Hickman  Moose,  Judge.    Affirmed. 

Sharpstein  &  BlaUneVy  for  appellants. 
H,  H.  Blachbumy  for  respondent 

Pbe  Curiam. — The  question  presented  by  the  appeal 
in  this  case  is  whether  the  appellants  are  liable  to  a  per- 
gonal judgment  for  the  amount  of  a  debt  secured  by  a  mort- 
gage upon  land  conveyed  to  them  by  the  mortgagor,  and 
is  entirely  one  of  fact.  It  is  contended  that  the  deed  to 
the  appellants  which  assumed  the  mortgage  was  taken  bj 
an  agent  without  their  knowledge  and  authority.  So  far 
as  the  time  the  deed  was  taken  is  concerned  this  may  be 
conceded,  and  still  we  are  of  the  opinion  that  tiie  judg- 
ment should  be  affirmed.  It  clearly  appears  that  the  ap- 
pellants knew  thereafter  that  they  were  the  owners  of 
the  real  estate  for  they  subsequently  conveyed  the  same 
by  their  warranty  deed  covenanting  that  they  were  the 
owners  in  fee  simple;  it  appears  by  the  proofs,  especially 
by  a  letter  of  McClaine,  the  husband,  that  the  appellants 
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assumed  and  agreed  to  pay  the  mortgage  debt.  Whether 
thej  knew  of  the  assumption  clause  in  the  deed  at  the  time 
it  was  executed  or  not^  they  knew  it  afterwards  and  made 
certain  payments  of  interest  thereon  and  ratified  it  beyond 
all  question. 

AfSrmed. 


[No.  2939.    Decided  June  18, 1898.] 

Manhattan  Trust  Company,  op  New  York,  AppeU      i9~m 

'  '        ^-^  f20     18 

lantf  V.  Seattle  Coal  and  Iron  Company,  Defend^ 
ant,  Murphy,  Grant  &  Co.  et  al.,  Respondents. 

COBPOBATIONB  —  CAPITALIZATION  —  FRAUD  —  MOBTOAGEB  —  8 ALB  AS 
ENTIBBTT  —  OONCLU8IVBNB88  OF  BBCBEB — PABTIB8  — PBIOBITT  OF 
CLAIMS  —  BBCBIVBBS. 

The  capitaliBation  of  a  coal  mining  company  at  |5,000,000  is 
not  ehown  to  be  fraudulent  by  the  fact  that  the  property  of  such 
corporation  consisted  of  coal  lands  purchased  by  the  promoters 
of  the  corporation  for  a  sum  less  than  |100,000,  where  the  grant- 
ors did  not  know  the  full  value  of  the  land  and  some  sold  for 
less  than  they  believed  it  worth  for  the  purpose  of  developingr 
that  section  of  the  country,  and  estimates  obtained  by  the  pro- 
moters showed  that  there  were  more  than  10,000,000  tons  of  coal 
m  the  land,  which  could  be  put  on  the  market  at  a  profit  ox 

from  one  to  two  dollars  per  ton. 

• 

The  fact  that  the  holder  of  a  mortgage  covering  both  real  and 
personal  property  undertakes  to  enforce  the  claim  under  the 
mortgage,  though  the  mortgage  on  the  personalty  is  invalid,  is 
not  sufS'cient  to  establish    fraud  on  the  part  of  the  mortgagee. 

A  mortgage  executed  by  a  company  while  it  was  solvent  is 
not  fraudulent  «s  to  general  creditors,  where  there  was  no  fraud 
in  the  original  incorporation  of  the  company,  and  the  stock  was 
all  issued  as  fully  paid  up,  the  mortgage  duly  recorded,  and  the 
debts  of  such  general  creditors  incurred  long  afterwards. 
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A  judgment  giying  priority  to  the  claims  of  certain  general 
-creditors  of  a  corporation  over  the  holders  of  bonds  secured  by 
•a  trust  deed  executed  by  such  corporation,  rendered  in  an  action 
to  foreclose  such  deed  brought  by  the  trustee  therein,  Is  oon- 
<clusiye  on  all  the  bond-holders,  where  the  trust  deed  provided 
that  such  trustee  should  be  trustee  for  all  the  bond-holders  and 
have  the  excluGAve  right  to  bring  suit  on  the  request  of  a  majority, 
and  that  no  bond-holder  should  be  entitled  to  sue  without  having 
first  requested  the  trustee  to  sue. 

The  general  creditors  of  a  corporation  cannot  complain  thai 
a  decree  in  an  action  to  foreclose  a  trust  deed  executed  by  the 
•corporation,  in  which  all  the  creditors  were  made  parties,  pro- 
vided for  the  sale  as  an  entirety  of  all  the  property  of  the  cor- 
poration, including  personalty  not  covered  by  the  trust  deed, 
where  no  request  for  a  separate  sale  of  the  personalty  was  made, 
And  no  appeal  taken  on  that  point  by  the  party  objecting. 

General  creditors  of  a  corporation  whose  claims  have  been 
adjudged  prior  to  the  claims  of  holders  of  bonds  secured  by  a 
trust  deed  do  not  relinquish  their  priority  as  against  the  bond- 
holders by  inviting  certain  other  creditors  to  come  in  and  par- 
ticipate on  paying  them  a  percentage,  where  there  was  no  inten- 
tion to  relinquish  their  priority  and  their  claims  would  have 
been  paid  in  full,  even  if  such  other  creditors  had  been  allowed 
to  participate. 

A  proceeding  for  the  appointment  of  a  receiver  for  a  coal 
and  iron  company,  which  operated  a  short  railroad  line  in  con- 
nection with  its  mines,  should  not  be  treated  as  a  railroad  re- 
ceivership so  as  to  give  precedence  to  claims  for  supplies  fur- 
nished in  the  conduct  of  the  business  a  few  months  prior  to  the 
receiver's  appointment,  as  the  essential  element  of  a  railrotd 
receivership— the  maintenance  of  the  operation  of  the  road  tor 
the  benefit  of  the  public — is  lacking. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
William  Hjckmak  Moobe,  Judge.    Reversed. 

Struve,  AUeriy  Hughes  &  McMicheny  Condon  &  IfriyH 
and  8.  H.  Piles,  for  appellant. 

Bausman,  Kelleher  &  Emory,  Stmdtvick  &  PeUn^ 
Donworth  &  Howe,  Preston,  Carr  &  Oilman,  and  Bufi^ 
Shepard  &  McOilvra,  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^This  is  the  same  plaintiff  that  was  before 
this  court  in  the  case  reported  in  16  Wash.  499  (48  Pac. 
333,  737),  and  the  relator  in  the  application  for  a  writ  of 
prohibition  reported  in  17  Wash.  380  (49  Pac.  507),  and 
the  appeals  herein  relate  to  the  same  proceedings. 

While  said  former  appeal,  which  was  taken  by  certain 
creditors  from  an  order  disnussing  their  petitions,  was  pend- 
ing in  this  court  the  plaintiff,  on  December  29,  1896,  pro- 
-cured  a  decree  of  foreclosure  of  its  mortgage  in  the  lower 
court  An  order  of  sale  was  issued  thereon  and  the  prop- 
erty struck  off  to  the  plaintiff,  but,  before  a  confirmation 
was  had,  the  remittitur  was  sent  down  from  this  court  and 
the  lower  court  rendered  another  decree  on  Jime  4,  1897, 
setting  aside  the  sale  and  its. judgment  of  dismissal  as 
against  the  appealing  creditors,  and  modified  the  foreclos- 
ure decree  by  establishing  a  priority  in  their  favor  as 
against  the  bonded  indebtedness,  and  also  made  provision 
to  the  end  that  other  creditors  might  be  enabled  to  show 
a  preference  right.  For  convenient  reference  the  cred- 
itors, aside  from  the  bondholders,  were  classified  substan- 
tially as  follows: 

Class  "  A  " — The  five  original  petitioners  who  had  ap- 
pealed to  this  court    16  Wash.  499,  supra. 

Class  "B" — Those  other  creditors  who  had  presented 
claims  to  the  receiver  pursuant  to  his  published  notice  un- 
der the  court's  order,  which  were  reported  by  him  as  allowed 
subject  to  the  superior  lien  of  the  plaintiff's  mortgage,  but 
who  did  not  appeal  and  who  were  referred  to  in  the  decree 
of  June  4tL 

Class  "  C  " — The  Manhattan  Trust  Company  in  its  own 
right  and  J.  D.  Smith  &  Company,  who  did  not  present 
their  claims  to  the  receiver  until  May,  1897,  after  the  time 
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fixed  by  the  order  aforesaid,  but  were  in  prior  to  the  de- 
cree of  June  4th. 

Class  'D^' — The  Seventh  National  Bank  of  America, 
The  Bank  of  America,  Alexander  M.  White  and  J.  F.  Alex- 
ander, who  did  not  present  their  claims  until  after  the 
order  and  decree  of  June  4.  In  its  last  decree  of  February 
23,  1898,  the  court  provided  that  all  the  creditors  in 
Class  ^^  B  "  and  some  of  those  in  the  remaining  classes 
should  take  precedence  over  the  bonded  indebtedness  and 
established  certain  preferences  among  the  various  creditor 
as  against  each  other,  some  being  admitted  to  share  pro 
rata  with  class  "  A." 

The  principal  appeal  was  taken  by  the  plaintijBf  con- 
tending in  part  that  the  decree  of  foreclosure  rendered  on 
December  29,  1896,  was  final  as  to  all  creditors  except 
those  in  Class  "A  "  who  had  previously  appealed  and  that 
by  it  the  bonded  indebtedness  under  the  mortgage  was 
given  preference  as  to  all  except  the  five  creditors  in  Class 
"  A  "  aforesaid,  and  contending  further,  in  case  the  mort- 
gage should  be  set  aside,  that  all  of  the  bondholders  are 
entitled  to  come  in  as  general  creditors,  and  share  equally 
in  the  distribution  of  the  funds.  Appeals  are  presented, 
also,  by  some  of  the  general  creditors,  which  for  conven- 
ience have  been  designated  as  cross-appeals,  and  raise  ques- 
tions  as  to  the  preferences  decreed.  In  rendering  the  last 
decree  the  lower  court  was  of  the  opinion  that  the  matters 
had  been  determined  on  the  former  appeal  but  admitted 
all  the  proofs  of  the  respective  parties  to  the  end  that  the 
controversies  might  be  finally  disposed  of,  and  it  is  here 
practically  for  a  trial  de  novo.  In  consequence  of  the  vol- 
uminous record  and  the  numerous  conflicting  claims  pre- 
sented, the  case  is  a  most  complicated  one,  but  it  will  not 
be  necessary  to  set  forth  all  of  the  contentions  in  detail, 
owing  to  the  conclusion  we  have  reached  with  reference  to 
the  mortgage. 
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A  much  stronger  showing  has  been  presented  by  the 
plaintiff  than  was  made  at  the  time  the  other  appeal  was 
heard,  and  it  may  be  well  at  first  to  consider  the  matter 
as  if  this  were  the  first  hearing  in  this  court,  although  it 
will  not  be  necessary  to  give  as  full  a  statement  as  it 
would  have  been  were  it  not  for  the  previous  hearing,  the 
facts  largely  appearing  in  the  former  opinion,  certain  of 
which  will  be  referred  to  later.  But  briefly,  the  Seattle 
Coal  and  Iron  Company  was  organized  as  a  corporation 
under  the  laws  of  the  territory  of  Washington  about  the 
first  of  February,  1887,  for  the  purpose  of  purchasing,  im- 
proving, developing  and  mining  coal  lands  and  seUing  the 
same,  with  a  capital  stock  of  $2,000,000,  which  was  after- 
wards, by  supplemental  articles  filed  September  8,  1887, 
increased  to  $5,000,000.  The  entire  capital  stock,  in  shares 
of  $100  each,  was  subscribed  September  30,  1887,  and 
was  shortly  thereafter  issued  in  regular  form  as  fully  paid 
stock.  In  carrying  out  its  corporate  objects  the  corporation 
acquired  about  1,340  acres  of  coal  land,  near  Oilman, 
in  King  county,  in  the  month  of  October,  1887,  and  devel- 
oped and  operated  the  sam^  on  an  extensive  scale  contin- 
uously from  the  time  of  purchase  until  the  appointment  of 
a  receiver,  February  27,  1894.  The  land  was  purchased 
of  various  parties  for  something  less  than  $100,000  in  the 
aggregate,  and  it  is  contended  by  the  appealing  creditors 
that  it  did  not  exceed  that  amount  in  value,  and  one  ground 
of  fraud  urged  on  the  former  hearing,  to  which  considera- 
ble weight  was  attached  by  the  court,  was  that  the  capi- 
talization was  fictitious  and  fraudulent 

The  plaintiff  contends  that  imder  the  decision  of  this 
court  in  Kroenert  if.  Johnston^  ante,  p.  96  (62  Pac.  605), 
the  company  had  a  right  to  place  its  own  valuation  upon 
its  property,  and  that  under  the  statute,  §  4280,  Bal.  Code 
(1  HilPs  Code,  §  1588)  the  entire  capital  stock  might  be 

32—19  WA8I1. 
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represented  by  the  mining  property.    There  may  be  some 
question  as  to  whether  a  coal  mining  company  is  within  the 
terms  of  this  statute,  or  whether  it  was  not  intended  to 
apply  only  to  corporations  organized  for  mining  precious 
metals,  where  the  undertaking  is  more  hazardous  and  spec- 
ulative, the  chances  of  success  less  and  the  possibilities 
greater.    There  the  statute  provides  in  substance  that  the 
entire  capital  stock  may  be  represented  by  the  property  or 
mining  claims  and  that  there  need  be  no  subscription.    The 
constitutionality  of  the  subscription  provision  of  the  stat- 
ute, under  article  12,  with  reference  to  corporations  other 
than  municipal,  was  not  in  question  there,  it  not  being  a 
mining  company,  nor  here,  for  in  this  case  there  was  a 
subscription  to  the  stock.    Also  this  company  was  organ- 
ized before  the  constitution  was  adopted  and  the  matter 
is  only  incidentally  referred  to.     But  there  might  not  be 
much  real  difference  in  any  event  except,  perhaps,  as  to 
the  valuation  of  the  property,  under  the  rule  which  is  too 
firmly  established  in  this  state  to  be  called  into  questi<m 
now,  and  in  fact  is  not  questioned,  that  property  may  be 
taken  in  payment  of  shares  of  stock  of  corporations  gener- 
ally.    As  to  this  question,  and  the  rights  and  liabilities 
fiowing  therefrom  in  fixing  the  valuation,  the  authorities 
have  been  considered  by  this  court  to  some  extent  in  the 
case  cited,  and  in  Turner  v.  Bailey^  12  Wash.  634  (42  Pac 
115),  there  referred  to,  and  it  is  not  necessary  to  consider 
them  further. 

This  land,  when  purchased,  was  in  an  undeveloped  state; 
and  testimony  was  introduced  with  reference  to  its  esti- 
mated or  prospective  value  in  substance  as  follows:  One 
Gilman  testified  that 

^  I  was  the  original  promoter  [of  the  Seattle,  Lake  Shoie 
&  Eastern  Kailway] .  My  attention  was  first  called  to  Seattle 
by  a  description  being  sent  to  me  of  this  particular  coal 
field,  and  I  went  there  from  New  York  for  the  express 
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purpose  of  looking  into  this  coal  field.  After  I  had,  in 
company  with  a  skilled  coal  mining  engineer,  examined 
the  property,  I  came  to  the  conclusion  that  it  would  require 
about  twelve  to  fourteen  hundred  acres  to  control  the  field 
.and  make  a  successful  operation,  and  I  therefore,  from  that 
time,  about  1883,  set  about  negotiating  options  on  about 
that  number  of  acres  owned  by  various  parties.  Nothing 
had  been  done  toward  the  development  of  these  lands  ex- 
•cept  the  sinking  of  a  few  pits.  In  connection  with  that 
I  had  to  consider  the  question  of  transportation  to  tide 
water;  in  a  direct  line,  25  miles;  by  the  only  practical 
xoute,  40  miles.  I  then  organized  the  Seattle,  Lake  Shore  & 
Eastern  Kailroad  Company,  and  secured  terminals  at  tide 
water  at  Seattle,  had  partial  surveys  of  the  route  made, 
:and  came  to  New  York  for  the  purpose  of  raising  the 
money  necessary  to  build  this  40  miles  connecting  the 
<;oal  field  with  tide  water  at  Seattle.  I  was  successful  in 
that  by  reason  of  the  valuable  terminals  at  tide  water  that 
I  had  an  option  on  and  the  control  by  option  of  this  coal 
£eld,  which  by  reason  of  the  state  of  the  coal  trade  there 
would  show  an  enormous  profit  in  the  operation  of  such  a 
railroad.     .     .     . 

At  the  time  I  secured  the  options  I  knew  pretty  well 
what  the  extent  of  the  coal  field  was.  The  owners  did 
^ot.  Before,  the  property  was  in  several  ownerships,  and 
the  individual  owners  were  never  able  to  develop  it,  nor 
-could  they  do  anything  toward  the  construction  of  the  rail- 
road to  tide  water.  In  my  opinion,  uniting  all  of  the 
properties  into  one  ownership  and  the  building  of  the 
railroad  enhanced  the  value    of  the  properties. 

I  was  one  of  the  parties  organizing  the  Seattle  Coal  and 
Iron  Company,  and  had  a  share  in  fixing  the  capitalization 
•of  that  company.  It  was  based  on  what  I  conceived  to 
be  the  earning  capacity  of  the  property  after  the  railroad 
was  constructed  to  it.  I  had  studied  the  history  of  the 
<;oal  business  on  the  Pacific  coast  two  or  three  years  prior 
-to  that  time,  and  ascertained  the  various  sources  of  sup- 
7)Iy,  foreign  and  domestic,  the  number  of  tons  that  came 
^rom  Puget  Sound,  the  cost  of  mining  and  transportation, 
rand  that  investigation  showed  that  the  profits  prior  to  that 
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time  on  coal  had  not  been  less  than  $1  per  ton,  and  waa 
generally  from  $1.60  to  $2  per  ton.  That  was  net.  I  as- 
certained to  my  satisfaction  (the  quantity  of  coal)  and  I 
think  I  80  stated  in  the  railroad  company's  prospectus  that 
we  could  mine  1,000  tons  per  day  from  that  property,  and 
would  not  exhaust  it  in  100  years,  and  I  think  I  further 
stated  that  our  minimmn  output  for  our  first  year  would  be 
1,000  tons  and  possibly  1,500  to  2,000  tons  per  day.  Our 
capitalization  was  based  upon  our  belief  in  these  facts,  that 
is,  that  the  minimum  profit  would  be  $1  per  ton  net,  and 
if  we  mined  1,000  tons  per  day  for  300  days  would 
be  300,000  tons  per  year,  giving  us  a  revenue  of 
$1,000  per  day,  which  would  yield,  not  only  5 
per  cent,  on  the  bond  issue  of  $1,000,000,  but  5 
per  cent,  on  the  $5,000,000  of  the  capitalization,  and 
that  there  was  a  large  amount  of  bonds  in  the  treasury  to 
be  used  for  development  of  the  mine,  building  the  bimkere, 
and  as  I  expected  at  that  time  to  put  on  a  fleet  of  four- 
masted  schooners  to  carry  coal  to  San  Francisco;  and  there 
would  be  a  revenue  of  fifty  to  one  hundred  thousand  dollars 
from  those  sources,  which  would  really  make  this  stock  a 
6  per  cent,  stock.  The  Seattle  Coal  and  Iron  Company 
issued  $5,000,000  of  stock,  but  $2,000,000  was  covered 
into  the  treasury  to  be  used  as  treasury  stock,  so  that  its 
outstanding  capital  was  $3,000,000,  the  same  as  that  of  the 
Seattle  Coal  and  Transportation  Company,  in  which  the 
title  of  the  New  Castle  mineis  was,  and  which  is  owned  by 
the  Oregon  Improvement  Company.  That  property  is  noth- 
ing like  as  valuable  as  the  Seattle  Coal  and  Iron  Company 
in  my  judgment." 

Mr.  Gilman  says  he  assigned  the  options  to  Jones,  who 
paid  cash  for  the  lands  and  turned  them  into  the  company 
with  the  capitalization,  and  that  the  promoters  placed  a 
certain  amount  of  stock  with  Jones  and  the  syndicate  that 
took  bonds  as  an  additional  consideration  for  the  bond 
purchase.  There  was  testimony  by  at  least  one  other  wit- 
ness to  the  same  effect  as  to  the  values  of  the  property, 
and  as  an  expert  having  a  special  knowledge  of  the  subject. 
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It  was  also  controverted  to  some  extent  by  witnesses  show- 
ing the  prices  paid  and  their  estimate  of  the  value  of  the 
land  purchased.  One  of  the  grantors  testified,  however, 
that  an  important  consideration  in  inducing  him  to  sell,  in 
addition  to  the  price  paid,  was  the  opening  up  and  devel- 
oping of  that  section  of  the  country,  as  he  had  other  real 
•estate  in  that  vicinity. 

According  to  these  estimates  by  the  promoters,  more 
than  ten  million  tons  of  coal  existed  in  these  lands  above 
water  level.  The  cost  of  mining  and  transporting  the  same 
•could  be  fairly  well  estimated.  The  scope  of  the  demand 
And  net  value  of  the  product  in  the  market  were  meas- 
urably known.  It  does  not  appear  that  the  vendors  knew 
-of  the  existence  of  the  coal,  or  could  procure  the  means 
to  develop  the  mines  if  they  did  know  it.  "No  accurate 
xnoney  valuation  could  well  be  placed  upon  these  lands, 
under  the  circumstances.  As  the  plaintiff  argues,  to  say 
that  the  ascertainment  of  the  quantity  and  quality  of  the 
-coal,  the  consolidation  and  ownership  of  the  land,  the  se- 
•curing  of  money  for  the  development  and  the  prosecution 
•of  the  enterprise,  did  not  largely  enhance  the  valuation  of 
the  property  in  the  estimate  of  those  acquiring  it,  would 
be  unwarranted.  There  is  no  showing  now  that  the  quan- 
tity or  quality  of  the  coal  was  not  as  estimated,  or  that  the 
-estimate  was  insincere.  In  fact,  it  fairly  appears  that  the 
failure  of  the  enterprise  was  due  to  the  financial  and  busi- 
ness conditions  existing  for  some  time,  but  commencing 
iseveral  years  thereafter.  No  inference  of  bad  faith  should 
be  drawn  from  the  fact  that  the  projectors  could  not  fore- 
xsast  this. 

It  has  been  urged  that  the  fact  that  some  two  million 
'dollars  of  the  stock  was  turned  back  into  the  corporation, 
to  be  disposed  of  to  assist  in  raising  funds  for  the  pros- 
ecution of  the  enterprise,  and  was  sold,  with  the  bonds. 
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for  considerably  less  than  its  par  value,  goes  to  show  that 
the  projectors  knew  that  the  estimate  was  extravagant 
and  fraudulent;  but  we  do  not  think  this  in  anywise 
tends  to  establish  fraud,  as  against  these  creditors.  It  waft 
necessary  to  raise  money  for  the  development  of  the  enter- 
prise, and  no  doubt  can  exist  that  it  was  then  thought  it 
would  be  profitable,  to  a  large  extent,  on  that  basis.  It 
is  also  urged  that  there  was  proof  to  show  that  the  oar* 
poration  was  the  real  purchaser  in  the  first  instance,  and 
that  payment  for  the  land  originally  was  in  some  instances,, 
at  least,  made  by  the  corporaticm.  But  this,  if  true,  could 
lend  no  additional  significance  on  the  question  of  fraud,  aB^ 
against  the  parties  now  complaining,  in  connection  with 
the  other  facts  shown. 

The  plaintiff  also  produced  upon  the  trial,  so  far  as  it 
was  able,  the  stock  books,  transfer  books  and  corporate  rec- 
ords of  the  Seattle  Coal  and  Iron  Company,  and  proved 
that  it  did  not  have  or  control  certain  records  of  said  com- 
pany. 

Without  going  more  fully  into  the  testimony  it  is  suffi- 
cient to  say  that  it  establishes,  in  the  opinion  of  the  ma- 
jority of  the  court,  entire  good  faith  on  the  part  of  the 
promoters  and  the  corporation  in  the  matter  of  the  cap- 
italization, and  we  are  compelled  to  find  at  this  time,  re- 
gardless of  whether  we  were  right  or  wrong  before,  that 
there  was  no  fraud  shown,  even  though  it  was  conceded 
that  the  value  of  the  land  was  exaggerated  in  the  capital- 
ization of  the  company.  If  there  was  any  fraud  contem- 
plated, what  was  it?  One  would  naturally  look  for  some 
system  or  scheme  to  defraud,  if  fraud  was  intended  at  its- 
inception.  The  fact  of  an  exaggerated  value  might  have 
an  important  bearing  under  certain  conditions;  for  in- 
stance, if  the  bondholders  were  here  complaining  that 
they  had  been  deceived  by  an  excessive  valuation  placed 
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upon  the  property  and  had  been  led  thereby  into  buying 
the  bonds  on  the  belief  that  they  were  amply  secured, 
then  the  question  would  be  brought  directly  in  issue,  for 
there  was  an  intention  to  float  the  bonds  of  the  company 
and  many  of  them  were  disposed  of  to  various  parties,  not 
all  of  them  stockholders.  But  it  is  sufficient  to  say  that 
no  bondholder  is  complaining  of  any  fraud.  The  claims 
of  the  general  creditors  were  for  supplies  sold  to  the 
company  and  for  money  loaned  to  it,  all  of  which  were 
used  in  the  conduct  of  its  business.  At  most,  there  is  no 
showing  or  contention  that  any  of  the  proceeds  were 
fraudulently  issued  to  the  stockholders,  in  dividends  or 
otherwise,  and  it  appears  without  controversy  that  for  a 
long  time  the  company  prosecuted  its  business  success- 
fully. These  debts  were  all  incurred  some  years  after  the 
formation  of  the  company,  the  execution  and  recording 
of  the  mortgage  and  the  issuance  of  the  bonds. 

It  is  no  longer  a  question  as  to  whether  the  former 
decision  of  this  court  was  right  or  not,  but  only  as  to 
how  far  it  is  binding  and  conclusive.  The  suit  was  brought 
originally  to  foreclose  the  mortgage  and  it  was  not  an 
insolvency  proceeding,  although  the  general  creditors  were 
invited  or  notified  to  present  their  claims.  It,  however, 
has  become  substantially  an  insolvency  proceeding,  the 
parties  all  being  before  the  court,  although  the  receiver  did 
not  represent  the  general  creditors,  at  least  originally. 
But  the  case  presented  is  very  different  from  one  where  a 
mortgage  is  given  by  a  corporation  after  its  insolvency, 
with  reference  to  the  distribution  of  its  funds  among  its 
creditors. 

The  decree  rendered  in  the  lower  court  pending  the 
appeal  did  not  establish  the  validity  of  the  mortgage  as 
against  the  other  creditors,  because  it  was  not  final,  under 
our  previous  holdings.      See  opinion   on   rehearing,    16 
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Wash.  522  and  on  appKcation  for  writ  of  prohibition,  17 
Wash.  883.  By  these  opinions  the  proceeding  was  not 
finally  adjudicated,  but  was  left  in  a  condition  for  creditors 
other  than  those  in  class  "  A  "  to  contest  the  validity  of 
the  mortgage  bonds,  and  they  were  given  an  opportunity 
of  making  a  showing  entitling  them  to  precedence  there- 
over if  they  could  do  so.  But  it  left  an  issue  to  be  tried 
as  to  them,  and  each  creditor's  claim  could  only  rest  upon 
its  own  basis,  as  facts  might  possibly  exist  which  would 
make  the  mortgage  void  as  to  some  and  valid  as  to  others, 
it  not  having  been  given  while  the  corporation  was  insol- 
vent, as  stated,  and  therefore  not  void  as  to  the  creditors 
generally.  No  such  facts,  however,  with  reference  to  any 
of  them  have  been  shown.  None  of  them  are  entitled  to 
come  in  under  the  former  decree  with  the  five  appealing 
ones  and  have  it  treated  as  conclusive  as  to  settling  their 
rights,  for  they  did  not  appeal;  and  this  court  expressly 
stated  in  the  opinion  that  it  only  determined  the  issues 
with  reference  to  the  pleadings  and  the  parties  then  before 
the  court.  The  plaintiff's  case  now  stands  upon  a  dif- 
ferent and  much  stronger  footing  with  regard  to  them, 
as  stated,  no  fraud  being  shown  in  the  original  incorpora- 
tion and  the  subsequent  increase  of  its  capital.  There  was 
no  subscription  liability,  the  stock  having  been  issued  as 
fully  paid  up,  nor  is  there  any  attempt  to  enforce  any 
such  liability.  Neither  was  any  fraud  shown  in  conduct- 
ing the  business,  but  the  same  was  evidently  carried  on  in 
good  faith  in  pursuance  of  the  objects  for  which  the  com- 
pany was  formed.  The  mortgage  was  duly  recorded,  and 
the  debts  to  them  were  incurred  long  afterwards.  Of 
course,  if  there  had  been  a  subscription  for  the  shares  of 
stock,  which  was  only  partially  paid,  there  would  have 
been  a  contract  liability  against  the  subscribers,  which 
the   creditors  could   enforce;     but  inquiry  would   have 
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shown  that  the  stock  was  issued  as  fully  paid  up,  and  that 
the  property  of  the  company  was  subject  to  this  mort- 
age to  secure  its  bonds,  aggregating  a  large  amount. 
Neither  do  we  find  that  there  was  any  fraud  in  the  brings 
ing  and  conduct  of  the  suit  to  foreclose  the  mortgage. 
These  and  aU  other  creditors  were  notified  to  come  in  and 
present  their  claims.  Many  of  them  did  so  without  much 
•delay  and,  if  they  were  not  satisfied  with  the  way  the 
suit  was  being  conducted,  and  the  management  of  the 
property  by  the  receiver,  they  had  the  right  to  apply  to 
the  court  for  an  immediate  sale,  or  for  such  relief  as  they 
-considered  themselves  entitled  to.  The  proceeding  was 
an  open  one  in  the  courts  of  the  state  in  the  locality 
where  many  of  the  creditors  were  doing  business,  and  there 
was  no  possibility,  much  less  an  attempt,  at  concealment. 
It  is  a  well  established  principle  that  fraud  is  never  pre- 
.sumed,  but  must  be  satisfactorily  proven.  This  rule  ap- 
plies to  corporations  as  well  as  to  men  in  their  individ- 
ual capacities.  Although  the  plaintiff  claimed  a  mortgage 
•on  the  personality  which  was  found  to  be  invalid,  it  did 
not  establish  any  fraud  on  its  part  in  undertaking  to  en- 
force the  claim  under  the  mortgage.  Ejiowing  all  the 
facts,  or  being  bound  to  know  them,  these  parties  could 
xiot  become  creditors  and  then  attack  the  transaction.  If 
they  were  knowing  and  willing  victims,  they  had  no 
^ound  of  complaint. 

As  to  the  rights  of  the  creditors  in  class  "A"  as 
against  the  bondholders,  the  mortgage  being  sustained,  we 
may  not  fully  understand  the  plaintiff's  contentions,  owing 
to  the  complicated  arguments  presented,  rendered  neces- 
sary to  meet  the  various  phases  the  case  might  assume 
as  the  court  might  find  with  reference  to  the  numerous 
Kjuestions  raised.  It  is  urged  in  case  the  mortgage  lien 
should  be  set  aside  that  all  the  holders  of  bonds  should  be 
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entitled  to  come  in  and  share  equally  with  these  creditors. 
But  that  was  settled  adversely  as  to  all  of  them,  if  they 
were  all  parties.  See  last  two  paragraphs  opinion,  16 
Wash.  522  (48  Pac.  737).  While  it  was  recited  that  the 
mortgage  lien  as  to  these  creditors  was  set  aside,  or  that 
they  were  entitled  to  a  preference  over  the  mortgage,  a 
further  direction  was  made,  to  the  end  that  they  be  paid 
before  the  mortgage  claims  were  paid,  and  this  would  fol- 
low from  the  theory  upon  which  the  case  was  disposed  of 
at  that  time;  for  the  mortgage  was  adjudged  fraudulent 
in  consequence  of  its  having  been  given  to  secure  what 
were  then  thought  to  be  fraudulent  claims,  and  on  the 
ground  that  the  stockholders  and  bondholders  were  iden- 
tical. There  were  three  different  grounds  upon  which 
fraud  might  have  been  based;  one,  a  fraudulent  scheme  in 
the  formation  of  the  company;  another,  although  there 
was  no  fraud  at  that  time,  a  fraudulent  conduct  and  man- 
agement of  its  business  affairs  later;  and  third,  a  fraud- 
ulent bringing  of  the  suit  for  the  purpose  of  preventing 
the  general  creditors  from  realizing  anything.  Import- 
ance was  attached  to  the  first  and  last  grounds  in  ren- 
dering the  opinion  at  that  time,  and  the  five  appealing 
creditors  are  entitled  to  the  benefit  of  it  now,  whether  it 
was  well  based  or  not;  and  it  would  entitle  them  to  pri- 
ority over  the  claims  of  the  bondholders,  regardless  of  the 
mortgage,  if  they  can  be  held  as  parties  to  the  suit.  AVe 
are  not  certain  it  is  contended  now  by  the  plaintiff  that 
the  opinion  heretofore  rendered,  and  decree  thereunder, 
were  void  as  to  any  of  the  bondholders  in  consequence  of 
their  not  having  been  before  the  court.  But,  as  to  this,  it 
appears  that  nearly  all  of  them  were  parties  to  the  reor- 
ganization  scheme  in  pursuance  of  which  the  foreclo9nr& 
action  was  commenced;  some  were  holders  of  stock,  and 
some  bought  bonds  after  the  suit  was  begun.    There  weie 
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instances,  however,  where  the  bonds  were  evidently  bought 
in  good  faith  by  parties  who  did  not  hold  stock;  but  the 
mort-gage  provided  that  the  plaintiff  should  be  trustee 
for  all  the  bondholders  and  have  the  exclusive  right  to 
bring  suit  upon  the  request  of  a  majority;  that  no  bond- 
holder should  be  entitled  to  sue  without  first  having  made 
a  request  to  the  plaintiff  to  bring  suit,  and  upon  its  re- 
fusal to  do  so.  The  bonds  were  similar  in  form,  and  it 
appeared  upon  the  face  of  each  that  it  was  one  of  a  large 
number  secured  by  this  mortgage  and  that  the  plaintiff 
was  trustee  for  all  of  the  holders;  so  each  one  had  notice. 
And  we  are  of  the  opinion  that  they  were  all  parties,  even 
if  considered  as  general  creditors,  aside  from  the  security^ 
and  bound  accordingly,  and  that  none  of  them  would  be  en- 
titled to  a  pro  rata  share  of  the  proceeds  with  said  five 
creditors,  whether  the  mortgage  be  sustained  or  not. 

A  further  claim  was  made  by  the  appellant  to  the  effect 
that  these  creditors  in  class  ^^  A ''  abandoned  their  right  to 
priority  in  consequence  of  their  having  invited  or  assisted 
certain  other  creditors,  viz.,  those  in  class  "  B,"  to  come 
in  and  participate  on  paying  them  a  percentage;  but  it 
appears  that  there  was  no  intention  on  the  part  of  these 
creditors  in  class  "  A  "  to  reliaquish  their  priority  as  against 
the  plaintiff,  and  their  claims  would  have  been  paid  in 
full,  even  if  those  in  class  "  B  ^'  were  allowed  to  participate. 
We  do  not  think  they  should  be  held  estopped  thereby. 

There  was  a  contention  also  by  one  of  the  respondents 
to  the  effect  that  there  was  a  large  amount  of  personal 
property  not  covered  by  the  mortgage,  the  proceeds  of 
which  should  be  held  for  distribution  among  the  creditors 
generally.  As  against  this,  it  has  been  urged  that  there 
was  no  request  for  a  separate  sale  of  the  personalty  and  that 
the  decree  provided  for  the  sale  of  the  property,  both  real 
and  personal,  as  an  entirety,  which  had  not  been  appealed 
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from  by  the  party  raising  the  question.  We  think  this 
is  a  sufficient  answer  to  this  contention.  It  probably  is 
not  very  important,  in  consequence  of  the  large  number 
of  creditors,  including  the  bondholders,  who  would  be 
entitled  to  participate  in  it  and  of  the  very  small  pro  rata 
amount  that  would  go  to  the  general  creditors,  if  it  were 
separately  distributed. 

There  was  a  further  contention  that  this  is  a  proceeding 
in  rem  and  that  all  parties  and  creditors  were  bound  by 
the  proceedings  and  decision.  The  binding  effects  of  the 
prior  decision  have  been  sufficiently  discussed,  and  it  is 
unnecessary  to  enlarge  upon  it.  The  contention  now 
would  be  practically  fruitless  to  those  urging  it,  the  mort- 
gage being  held  valid  as  against  them,  and  it  being  con- 
ceded that  there  is  not  enough  property  to  pay  the  credi- 
tors in  class  ^^  A  '^  and  the  holders  of  the  bonds,  who 
would  be  entitled  to  a  prior  payment,  as  against  these  other 
parties,  even  though  it  were  a  proceeding  in  rem. 

It  has  also  been  urged  by  the  creditors  in  class  "B" 
that  this  proceeding  should  be  held  similar  to  a  railroad 
receivership,  to  the  end  that  certain  of  their  claims,  which 
were  for  supplies  used  in  the  conduct  of  the  business  of 
the  company  and  furnished  within  a  few  months  prior 
to  the  appointment  of  the  receiver,  should  be  given  prece- 
dence. This  matter  was  noticed  incidentally  in  the  tann&t 
opinion  (16  Wash.  516;  48  Pac.  337),  but  was  not  ex- 
pressly decided,  although  it  was  said  that  the  plaintiff's 
•contention  that  the  payment  of  such  claims  out  of  current 
receipts  was  confined  by  the  courts  to  Hulway  receiver- 
ships, was  amply  sustained  by  many  authorities;  but  it 
was  intimated,  under  the  facts  then  appearing,  that  the 
plaintiff  might  not  be  allowed  to  raise  the  question;  but 
there  was  nothing  conclusive  in  this,  in  any  events  as 
against  these  parties  now  questioning'  it,  and  we  are  of  the 
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opinion  that  the  contention  should  not  be  sustained,  be- 
cause this  receivership  lacked  the  essential  element  of  a 
railroad  receivership,  viz.,  that  of  maintaining  the  opera.- 
tion  of  the  road  for  the  benefit  of  the  public,  and  we  find 
nothing  in  the  proceedings  sufficient  to  estop  the  plain- 
tiff from  resisting  such  payment.  The  claim  of  the  plain- 
tiff in  its  own  right  is  not  urged  against  the  holders  of  the- 
bonds,  and  the  effect  of  the  former  decisions  of  this  court 
in  the  matter  was  to  subordinate  it  to  class  "  A  "  creditors. 
We  hold  that  the  creditors  in  class  "A"  are  entitled  to 
payment  before  anything  is  paid  to  any  of  the  bondhold- 
ers, and  that  the  bondholders  are  next  entitled  to  payment. 
It  being  conceded  that  there  is  or  will  not  be  enough  to 
pay  them,  it  is  not  necessaiy  to  pass  upon  the  questions 
of  priority  between  the  remaining  creditors. 

Reversed,  to  be  remanded  accordingly. 

Owing  to  the  complicated  and  conflicting  rights  urged 
on  these  several  appeals  a  period  of  thirty  days  will  be 
allowed  after  the  time  for  filing  petitions  for  a  rehearing 
has  expired  and  after  such  as  may  be  filed,  if  any,  are  dis- 
posed of,  to  the  respective  parties  to  make  a  written  claim 
or  showing  as  to  which  ones  and  against  which  ones  costs- 
of  these  appeals  should  be  allowed,  with  the  items  claimed. 

AiTDEBfi  and  Gordon,  JJ.,  concur. 

DuNBAB,  J.  (dissenting). — I  dissent.  My  understanding 
of  the  disposition  of  this  case  when  it  was  before  this 
court  at  its  January  term  in  1897  was  that  this  mortgage 
was  held  void  as  to  the  creditors  who  then  appeared  and 
to  all  others  who  stood  in  the  same  position  as  the  cred- 
itors appealing.  This  is  not  exactly  the  language  of  the 
opinion,  but  it  was  my  understanding  of  the  opinion,  and 
I  think  can  be  fairly  gathered  from  the  language  used. 
These  creditors  in  class  "  B  "  presented  their  claims  under 
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the  orders  of  the  court  after  the  case  was  remanded  and 
upon  application  for  a  writ  of  prohibition,  this  court  de- 
cided that  the  court  below  was  proceeding  in  an  orderly 
manner  to  settle  the  claims^  and  it  8een:is  to  me  did  settle 
them  in  accordance  with  the  equities  existing.  But  con- 
ceding that  the  prior  judgment  of  this  court  only  affected 
the  standing  of  this  mortgage  in  its  relation,  to  the  five 
appealing  creditors,  I  am  of  the  same  opinion  now  in  re- 
lation to  the  merits  of  the  controversy  as  I  was  when  the 
case  was  here  before.  The  appellants  rely  upon  the  decis- 
ion of  this  court  in  Kroenert  v.  Johnston,  ante,  p.  96  (68 
Pac.  605).  I  did  not  subscribe  to  the  doctrine  announced 
in  that  decision  and  never  can  as  long  as  the  laws  in  rela- 
tion to  the  government  of  corporations  exist  as  they  do 
now.  But  this  case,  it  seems  to  me,  goes  even  beyond 
Kroenert  v.  Johnston,  supra.  It  has  been  established  by 
this  court  in  common  with  most  of  the  other  courts  of  the 
Union  that  stock  in  corporations  could  be  paid  for  in 
money  or  money's  worth.  Even  this  was  a  modification 
of  the  law  and  a  concession  in  the  interest  of  the  corpora- 
tion; but  it  was  a  harmless  concession,  for  the  term 
"  money's  worth  "  is  well  understood  and  not  susceptible 
of  two  constructions.  It  means,  of  course,  property  worth 
the  money,  and  not  worth  one-half  or  one-tenth  of  the 
money.  Under  this  rule  the  real  relations  of  the  corpora- 
tion with  the  creditors  are  not  changed;  for  the  corpora- 
tion still  has  in  its  possession  for  the  benefit  of  the  cred- 
itors the  full  value  announced.  But  it  has  never  been  a 
recognized  rule  in  any  court  that  I  know  of  that  corpora- 
tions in  their  dealing  with  private  individuals  would  be 
protected  in  a  fraudulent  estimate  of  their  capital  stock. 
I  am  aware  that  it  is  hard  to  realize  the  values  that  w^e 
honestly  placed  upon  property  of  all  kinds  during  the  in- 
flated period  commonly  called  ^^  boom  timee,"  and  that  it 
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makes  a  wonderful  difference  whether  we  are  looking 
through  the  small  or  large  end  of  the  telescope^  but  the 
action  of  the  corporation  in  this  respect  convinces  me  that 
it  was  the  intention  of  the  corporation  to  place  a  value 
upon  its  property  which  it  knew  did  not  in  reality  exist, 
for  the  purpose  of  obtaining  credit  and  of  selling  its  bonds. 
The  majority  says: 

"  It  has  been  urged  that  the  fact  that  some  two  million 
dollars  of  the  stock  was  turned  back  into  the  corporation 
to  be  disposed  of  to  assist  in  raising  funds  for  the  prosecu- 
tion of  the  enterprise  and  was  sold  with  the  bonds  for  con- 
siderably less  than  its  par  value,  goes  to  show  that  the 
projectors  knew  that  the  estimate  was  extravagant  and 
fraudulent,  but  we  do  not  think  this  in  anywise  tends  to 
establish  fraud  as  against  these  creditors." 

The  opinion  further  states  that 

"The  fact  of  an  exaggerated  value  might  have  an  im- 
portant bearing  under  certain  conditions;  for  instance, 
if  the  bondholders  were  here  complaining  that  they  had 
been  deceived  by  an  excessive  valuation  placed  upon  the 
property  and  had  been  led  thereby  into  buying  the  bonds 
on  the  belief  that  they  were  amply  secured,  then  the  ques- 
tion would  be  brought  directly  in  issue,  for  there  was  an 
intention  to  float  the  bonds  of  the  company  and  many  of 
them  were  disposed  of  to  various  parties,  not  all  of  them 
stockholders.  But  it  is  sufficient  to  say  that  no  bond- 
holder is  complaining  of  any  fraud." 

I  cannot  understand  under  what  theory  of  law  or  ethics 
the  fraud  would  be  any  more  vicious  or  violent,  if  by  reason 
of  this  exaggerated  value  bonds  were  sold  to  innocent  pur- 
chasers, than  it  would  be,  if  by  reason  of  an  exaggerated 
value,  credit  was  obtained  and  goods  secured  which  could 
only  be  obtained  and  secured  by  reason  of  the  fraudulent 
holding  out  of  the  value  of  the  property  of  the  corpora- 
tion. All  the  laws  compelling  these  valuations  and  prescrib- 
ing the  actions  of  corporations  in  cases  of  this  kind  are  for 
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the  purpose  of  giving  notice  to  the  public  and  of  pro- 
tecting parties  who  deal  with  the  corporations.  It  seems 
to  me  that  these  laws  might  as  well  be  swept  from  the 
statute  books,  if  it  is  to  be  coolly  held  that  no  fraud  as 
against  creditors  can  be  predicated  upon  the  action  of  a 
corporation  in  estimating  and  holding  the  value  of  its 
property  at  ten  or  twenty  or  a  hundred  times  its  actual 
value.  Relying  upon  the  expressed  valuation  of  the  prop- 
erty of  the  corporation  one  might  readily  loan  a  hundred 
thousand  dollars  to  a  corporation  that,  according  to  its 
showing  and  its  representations  solemnly  made^  had  prop- 
erty worth  five  million  dollars  when  he  would  not  be  will- 
ing to  credit  it  for  more  than  one-tenth  that  amount  if  its 
property  was  known  to  be  of  the  value  of  $100,000.  There 
is  no  hardship  imposed  upon  a  corporation  by  compelling 
it  to  deal  honestly,  openly  and  above  board  with  the  public. 
In  this  instance,  I  think  it  is  clear  that  the  dealing  has 
been  exactly  of  the  opposite  character,  that  these  cred- 
itors were  deceived,  that  in  effect  a  conspiracy  has  been 
entered  into  for  the  purpose  of  depriving  them  of  their 
proportionate  share  of  the  proceeds  of  the  estate  of  this 
corporation.  In  my  judgment  the  findings  of  the  lower 
court  were  right  and  shoiild  be  sustained. 

Reavis,  J.  (dissenting). — ^I  am  constrained  to  dissent 
from  the  opinion  of  the  majority  of  the  court,  and  more 
particularly  from  the  process  of  reasoning  upon  which 
the  decision  is  based.  That  property  may  be  taken  by  a 
corporation  upon  its  organization  in  payment  of  the  capi- 
tal stock  subscribed  by  a  stockholder  has  been  announced 
by  this  court  heretofore  and  is  the  rule  uniformly  followed 
here.  The  payment  of  the  capital  stock  must  be  made  in 
good  faith  by  the  stockholder.  So  long  as  there  are  h<Mi- 
est  differences  in  the  estimate  of  the  market  value  of  the 
property  so  taken  in  payment  for  stock,  the  valuation  made 
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by  the  corporation  and  the  stockholder  should  be  a  ques- 
tion of  fact.  I  think  the  true  rule  is  well  stated  by  this  court 
in  Adainant  Manufacturing  Co.  v.  WallacBy  16  Wash.  614. 
This  was  the  judgment  of  the  whole  court  at  that  time, 
and  it  was  there  observed: 

"  It  must  necessarily  follow,  for  the  protection  of  cred- 
itors who  dealt  with  these  corporations,  that  the  stock 
subscribed  for  must  be  paid  in  cash  or  in  property  of  an 
equivalent  value.  In  other  words,  the  corporation  must 
be  in  the  actual  condition  which  it  represents  itself  to  be 
in  financially.  If  it  were  allowed  to  hold  itself  out  as  hav- 
ing a  capital  stock  of  $100,000,  when  in  reality  the  capital 
stock,  which  is  and  must  be,  under  the  theory  of  the  law, 
assets  in  the  hands  of  the  corporation,  is  worth  only  one- 
half  that  amount,  the  corporation  is  to  that  extent  doing 
business  under  false  colors,  and  is  obtaining  credit  upon 
the  faith  of  an  asserted  estate  which  is  purely  fictitious. 
And  where,  by  any  arrangement  between  the  shareholders 
and  the  corporation,  the  stock  is  issued  as  fully  paid  up, 
when  in  fact  it  has  not  been  paid  to  the  full  amount  of  its 
face  value,  but  has  been  paid  in  property  of  a  fictitious 
or  inflated  value,  a  court  of  equity  will  compel  a  payment 
by  the  stockholder  for  the  benefit  of  the  creditor  who  has 
dealt  with  the  corporation  relying  upon  the  asserted  value 
of  its  assets  to  the  full  amount  or  face  value  of  the  stock. 
Such  is  almost  the  universal  holding  of  the  courts  of  the 
present  day." 

The  statute,  §4266,  1  Bal.  Code  (1  Hill's  Code,  §1611) 
declares: 

"  Each  and  every  stockholder  shall  be  personally  liable 
to  the  creditors  of  the  company,  to  the  amount  of  what 
remains  unpaid  upon  his  subscription  of  the  capital 
stock." 

Section  4269,  1  Bal.  Code  (1  HilFs  Code,  §  1513)  pro- 
vides: 

"  It  shall  be  the  duty  of  the  trustees  of  every  company 
incorporated  under  this  chapter  to  keep  a  book  contain- 

8:^—19  WASH. 
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ing  the  names  of  all  persons,  alphabeticallj  arranged,  who 
are  or  shall  be  stockholders  of  the  corporation,  and  showing 
the  number  of  shares  of  stock  held  by  them  respectively, 
and  the  time  when  they  became  the  owners  of  such  shares, 
which  book  .  .  .  shall  be  open  for  the  inspection  of 
stockholders  and  creditors  of  the  company  .  .  .  and 
such  book  .  .  .  shall  be  presumptive  evidence  of 
the  fact  therein  stated  in  any  action  or  proceeding  against 
the  compRnv." 

Section  4265,  1  Bal.  Code  (1  Hill's  Code,  §  1510)  pro- 
vides: 

"  It  shall  not  be  lawful  for  the  trustees  to  ...  di- 
vide, withdraw,  or  in  any  way  pay  to  the  stockholders,  or 
any  of  them,  any  part  of  the  capital  stock  of  the  company, 
unless  in  the  manner  prescribed  in  this  chapter.  .  .  . 
Provided,  that  this  section  shall  not  be  construed  to  pre- 
vent a  division  and  distribution  of  the  capital  stock  of  the 
company,  which  shall  remain  after  the  payment  of  all  its 
debts  upon  the  dissolution  of  the  corporation  or  the  ex- 
piration of  its  charter." 

I  think  it  apparent  that  the  legislature  has  thus,  as  it 
might  rightfully  do  in  the  formation  of  corporations,  pro- 
vided for  the  full  payment  of  the  capital  stock  of  the 
corporation  in  money  (but  the  courts  have  gone  a  step 
further  and  sanctioned  a  payment  in  money's  worth) ;  that 
the  capital  stock,  if  remaining  unpaid,  is  always  a  trust 
fund  for  the  creditors;  and  it  would  be  trite  to  recall  the 
presumption  that  the  subscribers  to  the  capital  stock  are 
deemed  solvent,  and  that  the  fund  thus  created  is  really  in 
existence. 

The  case  of  Kroenert  v.  JohnstoUy  antey  p.  96  (52  Pac 
605)  decided  after  that  of  Adamant  Mnfg.  Co,  v.  WalULCCy 
supray  was  by  a  divided  court,  Judge  Dtjnbab  dissenting 
and  the  writer  concurring  in  the  result.  I  do  not,  how- 
ever, think  the  reasoning  in  that  case  is  the  law,  or  in 
consonance  with  the  better  authority.     I  believe  the  rule 
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expressed  in  Adamant  Mnfg.  Co.  v.  WallacBy  supra,  that, 
BO  far  as  creditors  are  concerned,  subscriptions  to  the  capi- 
tal stock  of  the  corporation  must  be  fully  paid  for  in  cash 
or  in  property  of  an  equivalent  value,  irrespective  of  any 
understanding  shareholders  may  have  among  themselves 
as  to  the  payment  of  stock  or  as  to  its  value,  is  the  true 
rule,  and  but  a  fair  interpretation  of  the  statutes  of  the 
state.  It  would  seem  vain  legislation  to  subject  stock- 
holders to  a  personal  liability  to  creditors  for  the  full 
amount  of  their  capital  stock,  to  provide  that  the  capital 
stock  of  a  corporation  should  be  kept  intact  until  its  disso- 
lution, or  so  long  as  there  are  creditors,  and  to  prohibit  the 
transfer  back  to  the  corporation  of  stock  subscribed  for 
by  a  stockholder  unless  the  capital  stock  is  a  real,  tangible 
fund,  and  in  the  valuation  of  property  taken  in  payment 
for  capital  stock  it  is  the  market  value,  not  an  imaginary 
speculative  value  that  has  no  reality  in  existing  markets. 
Thus,  I  do  not  think  that  property  which  was  worth  only 
^100,000  when  purchased  by  a  corporation,  could  be  taken 
in  payment  of  $5,000,000.  This  magic  growth  of  value 
in  a  night  outruns  the  tales  of  enchantment;  and  I  am 
of  the  opinion  that  the  capitalization  of  the  Coal  and  Iron 
Company  in  this  case  was  originally  fraudulent.  I  recog- 
nize, however,  that  creditors  who  purchased  its  bonds  in 
^ood  faith  should  be  protected.  I  merely  desire  to  advert 
to  the  fact  that  an  examination  of  the  very  voluminous 
record  on  this  appeal  indicates  that  a  large  number  of  the 
persons  who  purchased  bonds  secured  by  the  mortgage 
paid  between  fifty  and  seventy-five  per  cent,  and  some  as 
low  as  twenty-five  per  cent,  of  the  face  value  of  the  bonds, 
and  a  large  number  of  them  received  with  each  bond  double 
the  amount  of  the  bond  in  capital  stock  of  the  company.  . 
Thus,  stock  which  had  never  been  paid  for  was  by  the 
^corporation  given  to  persons  who  purchased  the  bonds. 
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The  fund  which  the  legislature  intended  and  created  for 
the  benefit  of  all  the  creditors  of  the  corporation  was  thus 
dissipated,  at  least,  and  the  purchaser  of  the  bonds  should 
fairly  be  chargeable  with  an  observance  of  fair  dealing, 
and  in  some  instances  in  this  case  the  whole  of  the  bond 
and  fetock  should  be  required  to  meet  the  liability  on  the 
stock  before  receiving  the  money  due  upon  the  bond.  In 
other  words,  in  equity  and  good  conscience,  he  should  not 
be  permitted  to  assist  some  one  in  avoiding  the  liabilitj 
upon  the  stock  and  yet  take  from  the  other  creditors  what 
he  had  paid  upon  the  bond. 

I  do  not  deem  it  necessary  to  express  any  further  view 
upon  the  facts  of  the  case  as  now  presented  to  the  court 
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A.  Hbmrich,  Respondent,   v.    Katherine   Wist,  Ap- 
pellant, 

PROMISBORY    NOTBB  —  YABIATIOM    BY    PAROL — WIFK'b    PERSONAL    UA- 

BILITY. 

In  an  action  against  a  wife  upon  a  joint  and  seYeral  note  exe- 
cuted by  herself  and  husband,  an  answer  alleging  a  parol  agree- 
ment that  she  was  not  to  be  held  personally  liable  thereon,  but 
had  only  signed  it  as  a  member  of  the  community,  does  not  con- 
stitute a  defense. 

Appeal  from  Superior  Court,  King  County. — ^Hon.  E. 
D.  Benson,  Judge.     Affirmed. 

Ballingevy  Ronald  &  Battle^  for  appellant. 
Allen  &  Allen,  for  respondent 

Per  Curiam. — This  was  an  action  upon  a  promiasoiy 
note,  joint  and  several,  executed  by  Phillip  Wist  and 
Katharine  Wist,  husband  and  wife.     The  husband  died 
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and  an  administrator  of  his  and  the  community  estate  was 
appointed.  The  claim  upon  the  note  was  presented  to  the 
administrator  and  payment  was  refused  in  consequence  of 
its  not  having  been  presented  within  the  time  prescribed 
by  the  statute.  A  mortgage  had  also  been  given  by  said 
parties  to  secure  the  note.  This  action  was  thereafter 
brought  against  the  wife  upon  the  note;  the  answer  set 
up  the  foregoing  facts  and  alleged  a  parol  understanding 
to  the  effect  that  she  was  not  to  be  held  personally  liable 
thereon,  but  had  only  signed  it  as  a  member  of  the  com- 
munity. A  demurrer  to  this  answer  was  sustained  and  the 
appeal  is  therefrom.  We  are  of  the  opinion  that  the  demur- 
rer was  properly  sustained.  A  defense  of  that  kind  should 
not  be  allowed  to  contradict  the  terms  of  the  written  instru- 
ment No  fraud  was  alleged  as  against  the  appellant  in  in- 
ducing her  to  sign  the  note,  and  we  are  of  the  opinion  that 
ber  separate  property  became  liable  upon  the  contract.  This 
has  in  effect  been  settled  by  prior  decisions  of  this  court. 
The  respondent  has  asked  for  damages  on  the  ground  that 
the  appeal  was  without  merit  and  taken  for  the  purpose  of 
delay,  but,  being  of  the  opinion  that  the  appeal  was  prose- 
<;uted  in  good  faith,  this  claim  is  denied. 

Affirmed. 
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The  State  of  Washington,  on  the  Relation  of  W.  S, 
Orinafelder,  Respondent,  v.  The  Spokane  Street 
Railway  Company,  Appellant 

MANDAMUS  TO  RAILWAY  COMPANT  —  OPBBATIOir  OP  LINB  —  PEIOK 
DKMAKD  —  PABTISB  —  QUASI  PUBLIC  COBPOBATIONB  —  DtSUBB  OP 
FBANCHIBBB  —  DBDIGATION  OF  8TRKBTB. 

Mandamus  will  lie  to  compel  a  street  railway  company  to  re- 
sume the  operation  of  a  line  which  it  has  discontinued  without 
any  prior  demand  for  the  performance  of  its  duty  to  the  public  in. 
that  respect. 

A  private  individual  who  has  bought  considerable  property 
near  the  end  of  a  street  railway  line  and  has  improved  the 
property  and  made  his  residence  there,  relying  upon  the  opera- 
tion of  the  line,  has  such  a  material  interest  as  to  be  a  proper 
relator  in  proceedings  by  mandamus  to  enforce  the  performance 
of  the  railway  company's  public  duty  to  operate  its  line. 

Where  a  street  railway  company  attempts  to  discontinue  the 
operation  of  a  line,  after  acquiring  the  right  and  commencing 
the  performance  of  the  service,  its  duty  to  continue  the  operatioa 
of  the  railway  may  be  enforced  by  mandamus. 

A  street  .railway  company  which  has  occupied  public  higta- 
ways  for  several  years  in  the  operation  of  its  line  without  a  grant 
or  privilege  or  franchise  from  the  municipality,  cannot  urge  that 
objection  for  the  purpose  of  relief  against  its  enforced  contin- 
uance to  operate  its  line  thereon,  wh.en  its  use  and  occupation  of 
such  highways  has  been  undlsturt)ed. 

A  street  railway  company  which  receives  its  franchises  from 
the  state  and  enters  upon  the  enjoyment  of  them  cannot  cease 
to  perform  the  functions  which  were  the  consideration  for  the 
grant  of  such  franchises  without  the  consent  of  the  granting 
power. 

In  platting  an  addition  to  a  city  and  dedicating  streets  therein 
to  the  public,  the  dedicator  cannot  reserve  the  right  to  operate 
street  railway  lines  upon  the  streets,  as  any  condition  annexed 
to  a  dedication  falls,  but  the  grant  stands. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Wm.  E.  Riohasdson,  Judge.    Affinned, 
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Thomas  C.  Oriffitts,  for  appellant 
GraveSy  Wolf  &  Graves,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Rbavis,  J. — Application  by  relator  for  a  writ  of  manda- 
mus to  compel  the  defendant,  a  street  railway  company,  to 
operate  a  line  of  street  railway  to  Bell  Park  addition  to  the 
city  of  Spokane.  The  alternative  writ,  founded  on  the  af- 
fidavit of  relator,  was  demurred  to  by  the  defendant,  and, 
upon  the  overruling  of  the  demurrer  by  the  superior  court, 
defendant  answered  denying  some  of  the  facts  stated  in 
the  affidavit  and  setting  up  new  matter,  to  which  reply  was 
made  by  relator.  Upon  the  issues  raised  a  trial  was  had 
before  the  court  without  the  intervention  of  a  jury,  and 
findings  of  fact  made  by  the  court.  Defendant  excepted  to 
a  number  of  the  findings,  because  not  sustained  by  the  evi- 
dence, but  we  find  substantial  evidence  to  sustain  each  find- 
ing of  the  court,  and,  as  this  is  a  law  action,  the  findings 
of  fact  by  the  court  have  the  same  force  and  effect  as  a 
verdict  of  the  jury,  and  this  court  cannot  therefore  weigh 
conflicting  testimony  in  the  case. 

The  material  facts  found  by  the  court  are,  substantially, 
that  about  the  17th  of  April,  1888,  the  Ross  Park  street 
railway  company  was  incorporated  under  the  laws  of  the 
state,  for  the  purpose  of  constructing,  equipping,  operating 
and  maintaining  a  system  of  street  railways  in  the  city  and 
county  of  Spokane,  for  the  transportation  of  freight  and 
passengers,  such  railways  to  be  operated  by  steam,  horses 
or  electricity;  and  likewise  to  borrow  money  and  to  secure 
the  payment  of  the  same  by  mortgage  on  its  property  and 
franchises.  That  subsequent  to  the  incorporation,  and  from 
time  to  time  until  the  spring  of  1892,  the  Ross  Park  street 
railway  company,  by  building,  leasing  and  purchasing,  ope- 
rated a  line  of  street  railway  commencing  at  the  comer  of 
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Howard  and  Riverside  avenue  in  the  city  of  Spokane,  run- 
ning thence  along  Howard  street  to  Front  street;  thence 
on  Front  street  to  Olive  street;  thence  east  on  Olive  street 
to  Hamilton  street;  thence  north  upon  Hamilton  street 
to  Illinois  avenue;  thence  east  and  northeasterly  on  Illi- 
nois avenue  to  C  street;  thence  north  on  C  street  to  Dia- 
mond street;  and  thence  east  on  Diamond  street  to  the 
northeast  corner  of  block  one  of  Bell  Park  addition  to  Spo- 
kane. That  all  of  the  streets  mentioned  were  within  the 
corporate  limits  of  Spokane,  to  and  including  C  street,  and 
the  remainder  of  the  streets  were  in  platted  additions  to  the 
city.  The  line  of  railway  extends  to  the  intersection  of 
Illinois  avenue  and  Hamilton  street  near  a  point  known  as 
Martha  avenue,  to  the  town  of  Hillyard.  The  Hillyard 
line  was  built  by  a  separate  corporation  known  as  the  Ar- 
lington Heights  Street  Railway  Company.  Subsequently, 
in  the  year  1894,  the  defendant,  through  a  corporation 
knoAvn  as  the  Washington  Water  Power  Company,  ac- 
quired control  of  all  the  lines  of  Ross  Park  Street  Railway 
Company  and  of  the  Arlington  Heights  Street  Railway 
Company,  and  operated  the  same  thereafter,  until  May, 
1897,  as  one  system.  At  that  date  a  sale  was  made  of  all  the 
lines  of  the  Ross  Park  Street  Railway  Company  by  foreclos- 
ure of  a  mortgage  executed  to  the  Franklin  Trust  Company 
to  secure  payment  of  bonds,  at  which  sale  the  Franklin 
Trust  Company  became  a  purchaser,  buying  all  the  proper- 
ty rights  and  franchises  along  the  lines  and  appertaining 
thereto.  On  the  same  day  a  lease  was  executed  by  the 
Franklin  Trust  Company  to  defendant,  by  which  the  de- 
fendant covenanted  to  operate  the  said  lines  and  pay,  as 
rent  therefor,  one  hundred  per  cent  of  the  gross  earnings  to 
the  Washington  Water  Power  Company,  the  line  of  street 
railway  running  from  Illinois  avenue  to  the  northeast  viot- 
ner  of  block  one  of  Bell  Park  addition  being  expressly  men- 
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tioned  and  described  in  the  lease,  and  being  a  portion  of 
the  line  convenanted  by  the  defendant  in  the  lease  to  be 
by  it  run  and  operated.  Thereupon  defendant  entered  up- 
on, and  continued  under  the  lease  to  operate,  all  the  said 
lines  of  street  railway  until  a  few  days  before  the  com- 
mencement of  this  action  in  December,  1897,  when  it  di&- 
•continued  that  portion  of  the  line  from  Illinois  avenue  to 
Bell  Park  addition.  That  at  all  times  during  the  operation 
of  these  lines  they  were  operated  as  one  system,  under  one 
management,  and  passengers  paid  but  one  fare  for  the  en- 
tire trip.  In  December,  1897,  a  short  time  before  the  com- 
mencement of  this  action,  the  defendant  ceased  to  operate 
that  portion  of  the  railway  line  extending  from  the  inter- 
section of  Illinois  avenue  and  Hamilton  street,  at  Martha 
street,  to  Bell  Park,  which  in  the  findings  of  fact  is  desig- 
nated as  the  Minnehaha  Park  line.  Its  poles,  wires  and 
tracks  were,  however,  left  in  the  street,  and  have  been  left 
there  ever  since,  and  the  defendant  has  declared  no  inten- 
tion to  remove  the  same  or  not  to  recommence  the  operation 
of  the  line  at  some  future  date.  There  are  about  forty 
families  living  reasonably  adjacent  to  the  Minnehaha  Park 
line,*  who  are  in  the  habit  of  using  the  same  for  street  car 
facilities.  There  were  daily  carried  over  this  line  from 
eighty  to  one  hundred  and  twenty  people.  A  large  number 
of  these  people  have  built  houses  there,  improved  their  lands 
and  yards  and  taken  up  their  residence  there,  because  of 
tlie  street  car  facilities  afforded  by  said  line.  The  relator 
lives  adjacent  to  this  line,  and  several  years  ago  commenced 
to  reside  there,  and  owns  considerable  property,  which  he 
has  improved,  relying  upon  the  facilities  afforded  by  this 
street  railway  line.  No  franchise  was  ever  granted  by  the 
authorities  of  the  city  or  county  of  Spokane  to  the  defend- 
ant, or  any  of  its  predecessors  in  interest,  for  the  occupa- 
tion of  Hamilton  street,  C  street  or  Diamond  street.     At 
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the  time  the  line  along  Hamilton  street  was  built,  Hamilton 
street  was  not  within  the  city  limits.  In  1891  the  addition 
within  which  lies  Hamilton  street  was  included  within  the 
limits  of  the  city.  C  street  and  Diamond  street  have  not 
yet  been  included  in  the  corporate  limits,  but  all  the  streets 
mentioned  are  within  platted  additions  to  the  city  of  Spo- 
kane. Hamilton  street  was  dedicated  by  the  persons  along 
the  northeast  addition  to  Boss  Park  addition,  and  in  the  ded- 
ication  of  the  streets  in  that  addition  the  dedicators  resened 
the  exclusive  right  to  lay  street  railways  along  the  streets, 
and,  prior  to  the  building  of  the  line,  the  defendant,  or  its 
predecessors  in  interest,  received  permission  from  the  dedi- 
cators and  owners  of  the  property  along  the  street  to  lay 
the  same.  Since  Hamilton  street  has  come  within  the  dtv 
limits,  the  corporate  authorities  have  not  interfered  with 
the  occupation  of  the  street  by  the  railway  company,  and  it 
has  been  in  the  undisputed  use  and  occupation  thereof. 
Along  C  street  and  Diamond  street,  a  like  reservation  was 
contained  in  the  dedication  of  the  additions  througn  and 
along  which  these  streets  ran,  but  no  permission  has  been 
obtained  from  the  dedicators  or  the  adjacent  property  own- 
era  by  the  street  railway  company  or  its  pre<iece«soift  in 
interest  to  occupy  said  streets.  It  has,  however,  continu- 
ously occupied  the  same  since  1892,  and  no  objection  has 
ever  been  made,  so  far  as  appears,  by  the  county  authorities, 
and  at  the  time  of  ceasing  to  operate  said  line  it  was  in  un- 
disturbed use  and  occupation  of  the  said  streets.  All  of  tiie 
Minnehaha  Park  line  and  all  of  the  Ross  Park  line  run 
along  and  upon  public  streets  of  flie  city  of  Spokane,  and 
public  streets  of  additions  thereto  dedicated  according  to 
statute  as  public  highways.  The  system  operated  by  the 
defendant  includes  the  major  portion  of  the  street  railway 
mileage  in  the  city  of  Spokane.  It  is  not  found  what  is  the 
actual  cost  of  operating  the  Minnehaha  Park  line.     The 
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court  found  that  a  half -hour  service  on  the  Minnehaha  Park 
line,  run  in  connection  with  the  Koes  Park  line,  is  a  reason- 
able operation  of  the  road,  and  is  such  an  operation  as  the 
company  has  maintained  for  a  period  of  over  five  years.  No 
demand  was  made  by  any  person  upon  the  defendant  to  con- 
tinue or  resume  the  operation  of  the  line.  Upon  the  find- 
ings of  fact  the  superior  court  entered  judgment  awarding 
a  peremptory  writ  of  mandamus  commanding  the  defend- 
aut  to  run  and  operate  an  electric  car  or  care  on  that  por- 
tion of  this  road  in  the  city  of  Spokane  and  additions  men- 
tioned and  described  in  the  findings  of  fact  as  the  Minne- 
haha Park  line. 

1.  Tt  is  urged  by  the  defendant,  appellant  here,  that,  no 
demand  having  been  made  upon  it  to  resume  the  operation 
of  its  line,  the  action  cannot  be  maintained.  It  is  true  that, 
upon  the  necessity  of  a  previous  demand  and  refusal  to  per- 
form the  act  which  it  is  sought  to  coerce  by  mandamus,  the 
authorities  are  not  altogether  reconcilable.    Mr.  High  says: 

"  The  better  doctrine,  however,  seems  to  be  that  which 
recognizes  a  distinction  between  duties  of  a  public  nature, 
or  those  which  affect  the  public  at  large,  and  duties  of  a 
merely  private  nature,  affecting  only  the  rights  of  individ- 
uals. And  while  in  the  latter  class  of  cases,  where  the  per- 
son aggrieved  claims  the  immediate  and  personal  benefit  of 
the  act  or  duty  whose  performance  is  sought,  demand  and 
refusal  are  held  to  be  necessary  as  a  condition  precedent 
to  relief  by  mandamus,  in  the  former  class,  the  duty  being 
strictly  of  a  public  nature,  not  affecting  individual  interests, 
and  there  being  no  one  specially  empowered  to  demand  its 
performance,  there  is  no  necessity  for  a  literal  demand  and 
ref  rsal.  In  such  cases  the  law  itself  stands  in  lieu  of  a  de- 
mand, and  the  omission  to  perform  the  required  duty  in 
place  of  a  refusal."  High,  Extraordinary  Legal  Remedies 
<2d  ed.),  §  13.    See,  also.  Id.,  §  41. 

In  Union  Pacific  R,  R.  Co,  v.  Hall,  91  U.  S.  343,  there 
waa  under  consideration  an  application  by  private  parties  to 
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ooiiipel  the  Union  Pacific  Railroad  Company  to  operate  its 
line  as  one  continuous  system  into  the  town  of  Council 
Bluffs,  Iowa.  It  was  urged  that  these  parties  could  not  law- 
fully be  relators  in  the  suit,  but  it  should  hive  been  brought 
by  the  attorney  general  of  the  United  States,  or  the  district 
attorney  of  the  district  of  Iowa,  because  the  object  of  the 
suit  was  to  compel  the  performance  of  a  public  duty.  The 
court  concludes: 

"  Th"je  is,  we  think,  a  decided  preponderance  of  Ameri- 
can  authority  in  favor  of  the  doctrine,  that  private  persons 
may  move  for  a  mandamus  to  enforce  a  public  duty,  not 
due  to  the  government  as  such,  without  the  intervention  of 
the  government  law-oflBcer." 

In  consonance  with  these  views  may  be  mentioned  SiaU 
ex  rel.  Rice  v.  County  Judge,  7  Iowa,  186;  Virginia  v. 
RiveSj  100  U.  S.  313;  Attorney  General  v,  Boston,  123 
Mass.  460. 

In  Northern  Pacific  R.  R.  Co.  v.  Territory,  3  Wash.  T. 
303  (13  Pac.  604),  it  was  said  by  the  court: 

"  No  demand  for  the  facilities  required  was  ever  made 
upon  the  company.  That  a  demand  would  be  necessaiy  as 
a  foundation  of  proceedings  of  this  nature  to  establish  a 
mere  private  right,  is  conceded;  but  it  is  claimed  by  ap- 
pellee that  this  was  a  question  of  public  right  and  that  the 
company  was  neglecting  to  perform  a  duty  which  it  owed 
to  the  public,  and  that  in  such  a  case  a  demand  was  not 
necessary.  We  think  this  claim  is  established  by  the  facts 
and  law  of  this  case." 

It  may  be  noted  that  appellant  did  not  deny  that  it  had 
discontinued  the  operation  of  its  street  railway  line  indefin- 
itely. The  rule  which  requires  a  demand  to  be  made  be- 
fore application  to  the  court  for  a  writ  of  mandate  is 
founded  upon  reason;  that  is,  it  is  unjust  that  defendant 
should  be  subjected  to  the  payment  of  costs  for  a  failure  of 
some  duty  which  it  was  willing  to  perform,  had  it  been 
requested  to  do  so. 
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In  Attorney  Oeneral  v.  Boston,  supra,  the  supreme  court 
of  Massachusetts  said: 

^  But  where  a  municipal  corporation  or  board  has  dis- 
tinctly manifested  its  intention  not  to  perform  a  definite 
public  duty,  clearly  required  of  it  by  law,  no  demand  is 
necessary  before  applying  for  the  writ/* 

The  appellant's  duty  was  a  public  one,  due  to  the  public, 
if  due  at  all,  and  therefore  falls  within  the  rule  announced 
by  the  best  authority.  Upon  the  facts  found,  it  was  not  ab- 
solutely necessary  for  the  relator  to  make  a  demand  for  the 
operation  of  the  line. 

2.  It  is  also  suggested  that  the  relator  has  not  such  in- 
terest in  the  subject  matter  of  the  action  as  will  enable  him 
to  maintain  the  action.  It  is  shown,  however,  he  has  a 
material,  individual  interest  in  enforcing  the  performance 
of  a  duty  to  the  public  Union  Pacific  R.  R,  Co.  v.  Hall, 
supra*,  Loader  v,  Brooklyn  Heights  R.  R,  Co.,  35  N.  Y. 
Supp.  996;  Savannah  &  0.  Canal  Co.  v.  Shuman,  91  Ga. 
400  (17  S.  E.  937,  44  Am.  St.  Rep.  43). 

3.  It  is  maintained  by  appellant  that  the  facts  failed  to 
show  any  legal  duty  which  it  as  a  corporation  is  bound, 
either  by  law  or  its  charter,  to  (Jo  or  perform.  The  statute 
regulating  mandamus  in  this  state  (Bal.  Code,  §  5756, 
Laws  1895,  p.  117,  §  16),  is  as  follows: 

"  It  may  be  issued  by  any  court,  except  a  justice's  or  a 
police  coiirt,  to  any  inferior  tribunal,  corporation,  board 
or  person,  to  compel  the  performance  of  an  act  which  the 
law  especially  enjoins  as  a  duty  resulting  from  an  office, 
trust  or  station,  or  to  compel  liie  admission  of  a  party  to 
the  use  and  enjoyment  of  a  right  or  office  to  which  he  is 
entitled,  and  from  which  he  is  unlawfully  precluded  by 
such  inferior  tribunal,  corporation,  board  or  person." 

High's  Extraordinary  Legal  Remedies,  §  1,  defines  the 
writ  aft  follows: 
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"  The  modem  writ  of  mandamus  may  be  defined  as  a 
command  iseydng  from  a  common-law  court  of  competent 
jurisdiction,  in  the  name  of  the  state  or  sovereign,  directed 
to  some  corporation,  officer  or  inferior  court,  requiring  the 
performance  of  a  particular  duty  therein  specified,  which 
duty  results  from  the  official  stain  of  the  party  t^  whom 
the  writ  is  directed,  or  from  operation  of  law." 

The  controversy  is  whether,  under  the  principles  of  the 
common  law,  a  corporation  authorized  to  transact  the  biisi- 
nesai  which  appellant  is  authorized  to  do,  and  which  it  has 
actually  transacted,  in  the  acquisition  and  operation  of  its 
street  railway  lines,  owes  a  duty  to  the  public  to  continue 
the  operation.  The  franchise  was  granted  to  appellant  by 
the  state,  not  for  ifjg  profit  alone  or  that  of  its  stockholders, 
but  in  a  large  measure  for  the  public  benefit.  Peculiar 
privileges  were  conferred  upon  it  in  consideration  that  it 
would  provide  facilities  for  communication  and  intercourse 
for  the  public.  It  is  a  common  carrier.  New  Yorky  cfe., 
i2.  jB.  Co,  v.  WinanSy  17  How.  30;  Booth,  Street  Railway 
Law,  §  1;  Talcott  v.  Pine  Orove  Township,  23  Fed.  Cas. 
653.  It  was  granted  the  power  of  eminent  domain,  a  part 
of  the  sovereignty  of  the  state,  and,  with  the  consent  of  the 
municipalities,  it  may  lay  its  tracks  over  the  public  streets 
and  highways.  Such  corporations,  then,  may  not,  by  their 
own  acts,  disable  themselves  from  performing  the  functions 
which  were  the  consideration  for  the  public  grant  ThatnM 
V.  Railroad  Co,,  101  TJ.  S.  71. 

The  opening  of  a  highway  or  ferry,  and  the  common  car- 
riage of  persons  or  property  over  them,  was  at  common  law 
a  franchise  and  a  matter  of  governmental  concern.  It  was  a 
part  of  the  subjects  in  immediate  possession  of  the  sover- 
eign power,  and  to  exercise  which  demanded  a  special  grant 
or  charter  from  the  sovereign.  Such  avocations,  in  their  na- 
ture and  history,  are  unlike  the  private  avocations  of  mill- 
ing, hotel  keeping  and  traffic,  which  all  may  be  pursued  at 
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pleasure,  unless  restrained  by  the  exercise  of  police  power. 
Judge  Kent  says,  in  vol.  3,  Commentaries,  p.  458,  that 
there  are  certain  franchises  which  are  understood  to  be 
royal  privileges  in  the  hands  of  a  subject.  The  right  to 
set  up  a  ferry  or  road,  and  the  taking  of  tolls,  is  one  of 
them,  and  in  this  the  public  has  an  interest.  In  2  Black- 
stone's  Commentaries,  37,  it  is  said  that  a  franchise  is  a 
branch  of  the  royal  prerogative  in  the  hands  of  the  subject, 
such  as  the  right  of  taking  toll  for  a  bridge,  way  or  wharf. 
In  Prosser  v.  Wapello  County,  18  Iowa,  327,  it  was  held 
by  Judge  Dillon  that  a  public  ferry  franchise  could  only 
be  conferred  by  the  government,  and  must  be  founded  on 
grant,  license  or  prescription.  Ownership  of  the  soil  on 
each  side  of  a  stream  does  not  confer  the  right  to  establish 
tliereon  without  a  grant  a  public  ferry  at  which  tolls  are 
charged.  These  rights,  then,  are  held  by  the  grantee,  the 
holder  of  the  franchise,  as  the  agent  and  trustee  for  the 
sovereign  power,  and  are  in  no  sense  private,  but  continue 
after,  as  well  as  before,  the  grant  to  be  but  a  portion  of  the 
public  interests.  The  absolute  commercial  and  business 
necessity  for  permanence  when  established  forbade,  from 
the  earliest  years,  the  manifest  impolicy  of  leaving  this  in- 
terest to  the  laws  of  supply  and  demand,  which  thus  far 
have  sufficiently  supplied  the  community  with  hotels,  mills, 
etc.  And  it  is  not  in  degree  only  that  these  franchises  dif- 
fer from  mills  and  inns.  The  one  is  private  property;  the 
other  is  a  public  function,  which  originally  resided  in  the 
government,  and,  when  delegated  to  either  persons  or  cor- 
porations, still  retains  the  public  use. 

In  Oates  v.  Boston,  etc.,  R.  R.  Co,,  53  Conn.  333  (5  Atl. 
695),  it  was  said: 

"  One  public  right  consists  in  the  continuous  uses  of  the 
railroad,  its  franchise  and  corporate  property,  in  the  man- 
ner and  for  the  purposes  contemplated  by  the  terms  of  the 
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charter.    All  these  corporate  franchises  and  this  property 
are  held  subject  to,  and  charged  with,  this  obligation." 

In  an  early  case,  that  of  King  v.  Severn  &  Wye  By.  Co., 
2  Bam.  &  Aid.  646,  a  writ  of  mandamus  was  issued  to  com- 
pel the  restoration  of  a  tramroad  and  the  re-laying  of  the 
track  which  the  company  had  worn  out.  In  State  v.  Harl- 
fordy  etc.,  B,  B.  Co.,  29  Conn.  538,  a  railroad  company  was 
incorporated  to  construct  and  operate  a  railroad  for  the 
transportation  of  passengers  and  freight  between  certain 
main  points.  The  road  was  constructed,  and  thereafter  it 
discontinued  operating  its  trains  to  one  of  the  termini.  The 
court  said: 

"  We  hardly  know  what  doubtful  principles  of  law  are 
thought  to  be  involved  in  the  case.  .  .  .  All  jurists 
and  judges  will  at  once  agree  that  chartered  companies  are 
obliged  fairly  and  fully  to  carry  out  the  objects  for  which 
they  are  created,  and  that  they  can  be  compelled  by  man- 
damus to  do  it;  and  it  will  not  be  questioned  that  in  the 
case  of  public  highways,  whether  turnpikes  or  railroads, 
they  are  bound  to  keep  them  fit  for  use,  and,  in  case  of  rail- 
roads, to  keep  them  furnished  with  suitable  cars,  engines 
and  attendants,  without  which  they  could  not  be  used  at 
all." 

The  supreme  court  of  Maine,  in  Bailroad  Conimissicn- 
ers  V.  Portland,  etc.,  B.  B.  Co.,  63  Me.  269  (18  Am.  Bep. 
208),  compelled  the  erection  and  maintenance  of  a  depot 
for  freight  and  passengers  upon  a  line  of  railroad.  The 
supreme  court  of  the  United  States,  in  Union  Pacific  B.  B. 
Co.  V.  Hall,  supra,  upon  the  relation  of  private  parties  by 
mandamus,  compelled  the  Union  Pacific  railroad  company 
to  operate  its  road  as  a  continuous  line  from  Council  Blufiis 
westward.  In  Potwin  Place  v.  Topeka  By.  Co.,  51  Kan. 
609  (33  Pac.  309;  37  Am.  St  Rep.  312),  it  was  held  that 
the  performance  of  the  duties  which  a  street  railway  com- 
pany owes  to  the  public  may  be  enforced  by  mandamus. 
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There  lines  of  street  railway  were  operated  in  connection 
with  a  system  of  railways  in  the  city  of  Topeka,  and  then 
discontinued^  when  the  law  was  invoked.  In  San  Antonio 
St  By.  Co.  V.  State  ex  rel.  Elmendorf,  90  Tex.  520  (38 
S.  W.  54,  59  Am,  St.  Eep.  834),  the  supreme  court  of 
Texas  held  that,  where  a  street  railway  company  had  un- 
dertaken the  operation  of  its  Une  upon  certain  streets,  the 
public  acquired  a  right  to  the  operation  of  the  lines  which 
could  be  enforced  by  mandamus.  It  was  also  held  that  it 
was  no  defense  to  a  writ  of  mandamus  that  a  city  might  for- 
feit its  franchise  for  failure  to  continue  to  operate  its  cars 
over  a  portion  of  the  line;  and  it  was  further  determined 
that  an  answer  which  set  up  that  the  operation  of  the  line 
was  a  continual  loss  to  defendant,  that  the  revenues  re- 
ceived were  not  sufficient  to  pay  the  actual  expenses  of  its 
operation,  and  that  if  it  continued  the  operation  of  the  line 
the  value  of  its  whole  property  would  be  consumed  and  it 
would  become  bankrupt,  was  no  defense,  for  the  reason 
that,  so  long  as  it  retained  its  franchise,  it  would  not  be  al- 
lowed to  urge,  as  an  excuse  for  failure  to  perform  the  duties 
imposed  by  it,  that  it  was  non-profitable. 

A  similar  principle  is  sustained  with  regard  to  a  canal 
company  in  Savannah  &  0.  Canal  Co,  v,  Shuman,  supray 
where  a  peremptory  writ  of  mandamus  was  issued  against  a 
canal  company  requiring  it  to  keep  its  canal  in  a  navigable 
condition.  It  was  also  held  that  the  answer  of  the  defend- 
ant, that  the  operation  of  the  canal  was  unprofitable,  was 
no  defense;  that  it  could  not  retain  its  franchises  and  re- 
fuse to  perform  its  duly. 

In  Haugen  v.  Albina  Light  <&  Water  Co.,  21  Ore.  411 
(28  Pac.  244),  it  was  determined  that  a  corporation  formed 
for  the  purpose  of  supplying  a  city  and  its  inhabitants  with 
water,  and  which  had  laid  its  pipes  in  the  streets  of  the  city 

34—19  WASH. 
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for  that  purpose,  could  be  compelled  by  mandamus  to  sup- 
ply persons  living  along  the  streets  with  water. 

Counsel  for  appellant  has  called  our  attention  to  two 
cases  to  support  the  position  that  mandamus  cannot  be  main- 
tained here;  one,  People  v,  Rome,  W.  &  0.  R.  R.  Co.,  103 
X.  Y.  95  (8  N.  E.  369).  But  the  statute  of  New  York  pro- 
vided that  a  peremptory  writ  of  mandamus  is  only  author- 
ized, in  the  first  instance,  "  where  the  applicant's  right  to 
a  mandamus  depends  only  upon  questions  of  law."  In  that 
case  the  material  averments  of  the  petition  of  the  attorney 
general  were  put  in  issue,  and  the  facts  were  that  a  short 
line  of  road  was  abandoned  where  there  was  another  line, 
only  two  miles  longer,  that  acconmaodated  the  same  public. 
The  court  said: 

"  The  present  line  [in  operation]  is  a  little  longer  than 
the  one  originally  adopts  and  slightly  varying  therefrom, 
but  it  accommodates  the  people  of  the  state  and  the  peo- 
ple of  the  locality  substantially  as  well  as  the  line  original- 
ly adopted.  Suppose  two  roads  were  consolidated  and  the 
lines  of  the  two  between  two  places  were  parallel  and  near 
to  each  other,  could  the  consolidated  road  be  compelled  by 
mandamus  to  operate  both  lines  or  could  it  discharge  its 
duty  to  the  public  by  using  only  one  line?" 

And  the  court  concluded  that  one  only  was  sufficient  in 
that  case.  The  conclusion  in  no  wise  negatives  the  estab- 
lished principle  of  the  public  duty  owed  by  the  railroad 
company. 

The  other  authority  is  State  ex  rel.  ScuUy  t?.  Canal  and 
Claiborne  Streets  R.  R,  Co.,  23  La.  An.  333,  which  was  an 
application  for  a  writ  of  mandamus  to  compel  the  officers 
of  a  street  railway  company  to  collect  from  subscribers  to 
the  capital  stock  of  the  corporation  their  delinquent  sub- 
scriptions. The  relators  were  stockholders.  The  defense 
was  that  the  amounts  to  be  paid  and  the  times  of  payment 
were,  by  the  charter  and  agreement  signed  by  the  relators, 
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left  to  the  discretion  of  the  board  of  directors,  and  the 
provision  was  that  ^*five  per  cent,  of  each  subscription  shall 
be  payable  at  the  signing  of  these  articles,  and  the  balance 
shall  be  paid  at  such  times  and  in  such  amounts  or  install- 
ments as  the  board  of  directors  may  order."  The  court 
there  held  that,  as  a  general  rule,  a  writ  of  mandamus  would 
not  lie  to  compel  an  officer  or  a  company  to  do  an  act  com- 
ing within  the  range  of  their  duties,  where  the  law  or  the 
<;harter  under  which  they  act  has  vested  in  them  a  discre- 
tion to  do  or  not  to  do  it.  The  case  is  clearly  not  in  point 
here,  for  no  discretion  is  vested  by  our  laws  in  the  charter 
of  a  street  railway  company  that  would  authorize  its  dis- 
contfnuance  of  a  street  railway  line  which  it  had  already 
-established  and  operated.  Permanency  in  the  service  of  the 
public  in  a  reasonable  manner  is  an  essential  duty  in  all 
such  avocations. 

4.  But  it  is  also  urged  by  counsel  for  appellant  that  it 
had  no  grant  or  privilege  or  franchise  from  the  -city  or 
county  to  operate  its  tracks  upon  the  public  streets,  and  has 
simply  a  license  from  the  owners  of  the  additions  through 
which  these  streets  ran.  But  it  has  continuously  occupied 
these  streets,  since  1892,  with  its  lines,  and  no  objection 
has  been  made  by  the  city  or  county  authorities  to  such  oc- 
<;upation,  and  it  is  in  undisturbed  use  and  occupation  of 
these  streets.  The  city  could  not  object  now.  Spokane 
Street  Ry.  Co.  v.  Spokane  Falh,  6  Wash.  521  (33  Pac. 
1072).  We  do  not  think  it  cap  urge  this  objection  so  long 
-as  it  is  undisturbed  in  its  use  of  the  streets.  [We  conclude 
that  a  corporation  of  the  nature  of  appellant,  receiving  its 
franchises  from  the  state  and  entering  upon  the  enjoyment 
of  them,  cannot  cease  to  perform  the  functions  which  were 
the  consideration  for  the  grant  of  such  franchises  without 
the  consent  of  the  granting  power.  The  question  of  the 
public  convenience  is  one  which  appeals  to  the  discretion 
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of  the  court.  The  distinction  between  a  franchise  granted 
by  the  state  of  the  right  to  exist  and  engage  in  peculiarly 
favored  occupations,  and  upon  which  special  and  peculiar 
burdens  are  imposed,  and  the  Ucense  granted  by  a  munici- 
pality to  such  corporations  to  transact  their  business  within 
its  limits,  was  discussed  by  this  court  in  a  recent  case.  Cotnr 
mercial  EUdric  Light  &  Power  Co.  v,  Tacomay  17  Wash. 
661  (60  Pac.  592).  It  was  there  stated  that  an  electrical 
company  was  a  quasi  public  corporation,  and  might  not, 
without  the  consent  of  the  state,  disable  itself  from  the  per- 
formance of  its  public  duties  by  transferring  its  corporate 
privileges  and  franchises,  but  that  it  might  transfer  to  oth- 
ers the  privileges  granted  by  the  municipal  corporation  to 
perform  its  business  in  the  public  streets  within  the  limits 
of  the  city.  See,  also,  Belleville  v.  Citizens  Horse  By.  Co., 
152  111.  171  (38  K  E.  684). 

In  platted  additions  to  a  town,  when  streets  are  laid  out 
thereon,  the  fee  belongs  to  the  public.  Bal.  Code,  §  1276. 
Elliott,  Roads  &  Streets,  p.  87;  City  of  Des  Moines  v. 
Hally  24  Iowa,  234. 

If  any  condition  is  annexed  to  such  dedication,  the  con- 
dition falls,  but  the  grant  stands.  Elliott,  Koads  &  Streets, 
pp.  88,  109  and  110;  City  of  Des  Moines  v.  EaU^  supra^ 
241;    Bichards  v.  Cincinnatiy  31  Ohio  St.  506. 

The  judgment  of  the  superior  court  is  affirmed. 

Andees  and  Dunbab,  JJ.,  concur. 
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William  D.  Ryan,  Appellant^  v.  Northern   Pacific 

Railway  Company,  Respondent 

WLAlhBOADB — DUOBIKB  TO  STOCK  —  FENCES  IN  INCOBPOBATBD  TOWNS — 

FINDINGS  OF  TRIAL  COUBT. 

That  part  of  a  railroad  track  within  the  limits  of  an  incorpor- 
ated town  is  not  subject  to  the  provisions  of  Laws  1893,  p.  418, 
§  1  (Bal.  Code,  §  4382),  making  the  failure  of  a  railroad  company 
to  fence  its  track  so  as  to  turn  stock  prima  facie  evidence  of 
negligence  on  its  part  in  case  of  injury  to  stock  by  a  moving 
train. 

The  findings  of  fact  by  a  trial  court,  made  in  an  action  at 
law  before  it  without  a  jury,  will  not  be  disturbed  on  appeal. 

Appeal  from  Superior  Courts  Pierce  County. — ^Hon. 
J.  A.  Williamson,  Judge.    Affirmed. 

Murry  £  Scott,  for  appellant. 

A,  0.  Averjfy  and  Crowley  £  Orosscup,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — This  action  was  brought  by  appellant 
against  the  respondent,  a  railroad  corporation,  to  recover 
damages  for  carelessly  and  negligently  killing  two  cows 
within  the  corporate  limits  of  the  town  of  Buckley.  The 
jury  was  waived,  and  the  case  was  submitted  to  the  trial 
court  upon  an  agreed  statement  of  facts.  The  court  ren- 
dered judgment  against  appellant  for  costs,  and  an  ap- 
peal is  taken  from  such  judgment  to  this  court  The 
agreed  statement  of  facts  is  to  the  effect  that  the  respond- 
ent is  a  duly  organized  corporation;  that  the  town  of 
Buckley  is  a  duly  incorporated  town;  and  that  the  cows 
•came  upon  the  track  of  the  defendant  and  were  killed  by 
being  run  into  by  a  passenger  train  within  the  corporate 
limits  of  the  town  of  Buckley,  at  a  place  about  five  hun- 
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dred  feet  distant  from  the  depot,  and  within  the  switch 
limits  thereof. 

The  following  are  the  verbatim  stipulations  of  the  im- 
portant facts: 

"  That  within  said  switch  limits  is  situated  a  depot  build- 
ing and  platform,  with  the  main  track  passing  in  front 
thereof  in  a  straight  line  for  a  distance  of  about  a  quarter 
of  a  mile  on  either  side  of  said  depot,  and  a  side  track  or 
switch  passing  in  front  of  said  depot  building  about  ten 
feet  beyond  the  main  track  and  parallel  therewith,  for  a 
distance  of  nearly  a  quarter  of  a  mile  on  either  side  of  said 
depot  building.  That  said  depot,  depot  grounds  and  tracks 
are  so  laid  out  and  constructed  for  the  convenient  trans- 
action of  the  business  of  said  defendant  company  at  said 
town,  and  are  regularly  used  and  are  necessary  for  the 
accommodation  of  the  public  in  the  receiving  and  discharg- 
ing of  freight  and  passengers  at  said  station,  and  were  the 
usual  and  ordinary  style  of  depot  and  station  grounds  used 
by  said  railway  company  along  its  line  of  road  for  such 
purposes  at  similar  towns.  That  said  station  grounds  were 
used  by  the  public  constantly  in  passing  to  and  fro  over 
and  across  the  same,  and  the  main  public  street  of  said 
town  crosses  said  tracks  and  grounds  next  to  said  depot 
building. 

That  it  would  be  difficult  for  said  company  to  control 
and  transact  its  business  if  it  were  to  fence  its  track  at 
said  place,  and  would  interfere  with  its  operation  of  its 
road  and  transaction  of  its  business  and  would  greatly 
inconvenience  the  general  public  in  traveling  and  doing 
business  with  said  company,  and  would  require  the  con- 
struction of  cattle  guards  which  would  increase  the  peril 
to  the  lives  of  the  employees  of  said  company. 

That  said  cows,  just  prior  to  the  accident,  were  lying 
down  on  the  left  hand  side  of  the  main  track,  about  ten  feet 
from  it,  without  the  knowledge  of  plaintiff. 

That  when  the  engine  was  within  about  150  feet  of  said 
cows  they  suddenly  got  upon  the  main  track  and  ran  in 
front  of  the  engine  for  a  distance  of  about  100  feet  before 
they  were  struck  by  the  engine,  and  that  said  cows  were 
running  at  their  utmost  speed  until  so  struck. 
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That  the  engineer  of  said  train  was  occupying  his  usual 
place  on  the  right  hand  side  of  the  engine,  and  said  engi- 
neer did  not  see  said  cows  until  they  got  upon  the  track. 
That  said  track  was  straight  and  the  view  thereof  unob- 
structed for  a  distance  of  2,000  feet  from  the  place  where 
said  cows  were  lying,  and  said  cows  were  in  plain  sight 
from  said  engine  at  said  distance. 

That  said  train  was  running  at  the  rate  of  about  fifteen 
miles  per  hour,  and  said  engineer  made  no  attempt  to 
slacken  the  speed  thereof  or  to  stop  said  train,  neither  did 
he  blow  the  whistle  nor  ring  the  bell,  considering,  in  the 
exercise  of  his  best  judgment,  that  such  action  would  have 
been  of  no  avail. 

That  said  rate  of  speed  was  the  usual  rate  of  speed  at 
which  passenger  trains  were  accustomed  to  enter  and  pass 
said  station. 

That  at  the  rate  of  speed  said  train  was  running  it  could 
have  been  safely  brought  to  a  standstill  within  a  distance 
of  600  feet. 

That  there  was  nothing  on  either  side  of  the  main  track 
to  prevent  said  cows  from  getting  off  the  track,  and  said 
cows  could  have  remained  where  they  were  with  perfect 
safety,  and  without  being  in  a  dangerous  position. 

That  it  is  lawful  for  stock  of  all  kinds  to  run  at  large 
within  the  corporate  limits  of  the  town  of  Buckley. 

That  it  is  dangerous  for  a  train  to  strike  an  animal  or  like 
object  upon  the  track  when  going  at  a  slow  rate  of  speed, 
as  it  is  more  liable  to  derail  and  wreck  the  t^ain  than  when 
going  at  a  greater  rate  of  speed,  so  that  the  object  may  be 
struck  with  sudden  force  and  thrown  from  the  track. 

That  said  track  and  said  station  grounds  were  not  fenced 
so  as  to  turn  cattle  away  from  the  same." 

Appellant  claims  that  negligence  may  be  predicated  in 
this  case  upon  one  or  more  of  the  following  grounds:  (1) 
Failure  of  respondent  to  fence  the  track,  thereby  imposing 
prima  facie  evidence  of  negligence  under   the   statute; 

(2)  failure*  of  engineer  to  observe  cattle  at  a  sufficient  dis- 
tance to  have  stopped  the  train  or  soimded  an   alarm; 

(3)  failure  of  engineer  after  cattle  jumped  upon  the  track 
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to  blow  the  whistle  or  ring  the  bell  or  endeavor  to  stop  the 
train;  (4)  negligence  in  rate  of  speed  at  which  train  was 
running.  Section  1,  ch.  128,  Session  Laws  of  Washington, 
1803,  p.  418  (Bal.  Code,  §  4332)  reads  as  follows: 

^*  That  in  all  actions  against  persons  or  corporations 
owning  or  operating  steam  railways  in  the  state  of  Wash- 
ington, for  injuries  to  stock  of  any  kind,  except  hogs,  by 
collision  with  moving  trains,  it  shall  be  prima  facte  evi- 
dence of  negligence  on  the  part  of  the  defendant  to  show 
that  the  railroad  track  was  not  fencod  so  as  to  turn  said 
stock  from  the  track.'' 

It  is  contended  by  the  appellant  that  incorporated  towns 
are  not  excepted  from  the  provisions  of  this  act  in  relation 
to  fencing,  and  several  cases  are  cited  to  sustain  the  con- 
tention. An  examination  of  them,  however,  convinces 
us  that  they  are  not  in  point,  but  that  they  were  adjudica- 
tions in  states  where  there  was  an  express  statute  demand- 
ing the  fencing  by  railroad  companies  of  their  tracks,  and 
it  will  be  observed  that  there  are  no  special  provisions 
in  our  statute.  The  first  case  cited,  viz.,  Atchison,  T.  A 
8.  F,  R.  R.  Co.  V.  Shaft,  19  Am.  &  Eng.  R.  R.  Cases,  529 
(6  Pac.  908)  was  construing  an  express  pro\dsion  of  the 
statute  requiring  it  to  enclose  its  roads  with  a  good  and 
lawful  fence,  and  it  was  held  that,  except  where  some  para- 
mount interest  of  the  public  intervenes,  or  some  paramount 
interest  or  duty  to  the  public  rests  upon  the  railroad  com- 
pany, an  exception  would  not  obtain,  and  that  no  private 
interest  or  convenience  or  inconvenience  on  the  part  of  the 
railroad  company  would  alone  be  sufficient  to  absolve  it 
from  fencing  its  road  where  the  statute  in  express  terms 
required  that  the  road  should  be  fenced.  The  cases  gen- 
erally are  collated  and  discussed  in  this  opinion,  and  in  all 
of  them  there  are  implied  exceptions,  and  a  great  many 
cases  are  cited  holding  that,  as  a  rule,  the  company  is  not 
obliged  to  construct  fences  within  the  limits  of  incorporated 
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cities  or  towns.  And  the  cases  holding  to  this  rule,  espe- 
cially under  statutes  like  ours,  are  so  numerous  and  so  over- 
whelming, and  so  almost  universally  establish  the  rule,  that 
citations  are  unnecessary.  So  that  in  this  case  the  statute 
does  not  even  impose  upon  the  respondent  the  biu*den  of 
proof  to  show  a  lack  of  negligence  of  their  part,  but  leaves 
the  case  to  be  decided  upon  the  general  principles  of  law 
applicable  to  such  cases  in  the  absence  of  rules  of  evidence 
established  by  statute.  The  questions  whether,  under  the 
circumstances  as  shown  by  the  stipulated  facts,  the  engi- 
neer was  guilty  of  negligence  in  not  discovering  the  cattle 
before  he  did,  or  whether  he  was  guilly  of  negligence  in  his 
conduct  of  the  train  after  the  discovery  of  the  cattle,  are 
questions  of  fact  which  were  submitted  to  the  lower  court; 
and  the  court  having  found  that  no  negligence  had  been 
committed  by  the  engineer  in  respect  to  the  questions  men- 
tioned, this  court,  under  the  general  rule,  which  it  has  so 
often  announced  in  cases  of  this  kind,  will  not  disturb  its 
findings.  There  being  nothing  in  the  statement  of  facts 
which,  as  a  question  of  law,  could  be  determined  to  be 
negligence  on  the  part  of  the  respondent,  the  judgment 
will  be  affirmed. 

Scott,  C.  J.,  and  Reavis  and  Gordon,  JJ.,  concur. 
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A  millwright  employed  to  make  repairs  and  alterations  about  lO  537; 

a  mill  and  a  sawyer  engaged  in  operating  a  saw  therein  are  not        -^g  g^ ' 
fellow  servants;     and  where  the  millwright,  while  employed  in         34  474 
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making  alterations  in  the  mill,  above  where  the  sawyer  is  at 
work,  leaves  a  heavy  chisel  on  a  beam,  from  which  it  is  jarred 
by  the  vibration  of  the  machinery,  causing  it  to  fail  and  injure 
the  sawyer,  the  latter  can  recover  from  their  common  employer 
for  the  injuries  sustained. 

Appeal   from   Superior  Court,   Pierce   County. — Hon. 
J.  A.  Williamson,  Judge.    Affirmed. 

Sharpstein  <&  BlattneTy  for  appellant. 
Snell  &  Bedfordy  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  appellant  is  engaged  in  operating  a 
lumber  mill  in  Pierce  county.  The  respondent  was  in  his 
employ  in  the  capacity  of  day  laborer.  A  day  or  two  before 
the  occurrence  of  the  injury  for  which  he  claims  damages, 
the  respondent  was  put  to  work  on  a  cut-off  saw  in  the 
mill,  where  he  was  working  at  the  time  the  accident 
out  of  which  the  injury  grew  occurred.  At  the  time  the 
respondent  went  to  work  in  the  mill,  millwrights  were  en- 
gaged in  repairing  some  beams  directly  over  the  bench  on 
which  he  was  working.  These  beams  were  for  tJie  recep- 
tion of  shafting  in  connection  with  the  lath  mill,  which 
was  being  removed  from  another  part  of  the  mill.  The 
work  of  nmning  the  cut-off  saw  required  no  particular  skill, 
any  ordinary  operator  on  the  mill  force  being  able  to  run 
this  saw.  One  of  the  millwrights,  Ninemire  by  name,  had 
occasion  to  leave  the  work  on  which  he  was  engaged  for 
a  few  minutes,  and  he  left  on  the  beam  which  was  over  the 
bench  on  which  respondent  worked,  and  which,  as  we 
gather  from  the  record,  was  a  timber  about  ten  inches 
square,  a  large  chisel  some  two  feet  long  and  weighing,  aie- 
cording  to  the  testimony,  from  six  to  ten  poimds.  Pre- 
sumably from  the  vibrations  caused  by  operating  the  mill 
the  chisel  fell  off  while  respondent  was  stooping  over  get- 
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ting  a  stick  to  apply  to  the  cut-off  saw,  and  struck  one  of 
his  legs,  severely  injuring  him.  For  this  injury  this  action 
was  brought,  and  a  recovery  was  had  in  the  lower  court. 

Upon  the  conclusion  of  the  respondent's  testimony,  a 
non-suit  was  asked  by  the  appellant,  which  was  refused  by 
the  court,  and  testimony  was  introduced  by  the  defendant 
There  is  no  material  conflict  in  the  testimony.  There  is 
considerable  testimony  going  to  show  that  there  were  no 
particular  vibrations,  and  that  tools  had  been  left  on  these 
beams  and  that  they  had  never  fallen  off  before;  but  this 
testimony  is  purely  immaterial,  for  the  reason  that  in  this 
particular  instance  the  chisel  did  fall  off. 

It  is  claimed  by  the  respondent  that  it  was  the  duty 
of  the  master  to  furnish  a  safe  place  for  the  workmen,  and 
this  proposition,  of  course,  is  not,  and  cannot  be,  ques- 
tioned by  the  appellant.  But  the  latter's  contention  is  that 
the  millwright,  through  whose  negligence  the  chisel  fell, 
was  a  fellow-servant  of  the  respondent,  and  therefore  that 
the  master  is  not  responsible.  In  fact,  this  is  the  sole  ques- 
tion in  the  case. 

/The  history  of  the  doctrine  of  fellow  servants  is  ex-N 
ceedingly  interesting,  but  its  reading  forces  upon  the  mind 
of  the  student  the  conviction  that  the  application  of  the 
doctrine  has  been  unwarrantably  extended.  Its  original 
application  was  based  upon  the  plainest  principles  of  jus- 
tice, and  the  doctrine  was  applied  to  persons  who  were 
working  in  a  common  employment  and  who  had  an  op- 
portunity to  observe,  if  not  to  a  certain  extent  control,  the 
actions  and  methods  of  those  with  whom  they  were  work- 
ing and  who  were  in  reality,  under  the  plainest  definition 
of  the  term,  their  fellow  servants.  Thus,  so  far  as  rural 
employments  were  concerned,  if  two  men  were  engaged 
in  loading  a  wagon  with  hay,  and  it  was  so  overloaded  or 
so  unskillf uUy  loaded  that  it  toppled  over,  thereby  injuring 


540  HAMMARBERG  v.  ST.  PAUL,  ETC.,  LUMBER  CO. 


Opinioii  of  the  Court — Dunbar,  J.  [19  Wasb. 

one  of  the  laborers,  the  master  could  not  justly  be  held 
liable;  and  the  doctrine  of  fellow  servants,  for  obviously 
just  reasons,  was  applied,  for  the  laborers  had  in  hand  and 
under  their  control  the  performance  of  this  work  and  were 
in  a  sense  both  of  them  agents  or  vice-principals  of  the 
master.  In  manufacturing  employments  it  was  the  same. 
The  doctrine  was  applied  simply  and  humanely  on  the 
theory  that,  standing  on  a  level  with  each  other,  both  as 
to  employment  and  authority,  they  had  notice  which  the 
master  necessarily  could  not  have  of  the  dangers  liable  to 
result  from  the  action  of  the  workers;  and,  in  thus  notic- 
ing and  continuing  in  the  employment  without  an  attempt 
to  rectify  it,  to  them  it  was  a  disclosed  or  apparent  danger, 
the  perils  of  which  they  assumed,  and  the  doctrine  of  non- 
liability of  the  master  for  the  action  of  fellow  servants 
must  be  sustained  upon  this  principle,  if  sustained  at  all. 
But  with  the  increasing  of  manufacturing  and  transporta- 
tion business,  with  the  complications  arising  from  this  in- 
creasing business  and  the  introduction  of  new  methods  and 
new  conditions,  these  plain  principles,  it  seems  to  us,  have 
been  lost  sight  of  by  many  courts,  or  rather  their  application 
has  not  been  consistent  with  the  changing  conditions.  Plain 
terms  have  received  artificial,  instead  of  common  sense  and 
practical,  construction.  The  result  has  been  exactly  the 
opposite  from  the  intention  in  the  original  application  of 
the  rule,  and  employees  have  been  unjustly  held  responsi- 
ble for  the  actions  of  persons  in  whose  employment  they  had 
no  authority,  whose  competency  they  had  no  way  of  test- 
ing, over  whose  actions  they  had  no  advisory  control  and 
no  chance  of  observation,  and,  more  than  this,  whose  per- 
emptory orders  they  were  compelled  to  obey.  The  result 
has  been  that  this  principle,  which  in  its  primary  appli- 
cation was  just  and  beneficent,  has  been  made,  by  inhar- 
monious and  indiscriminate  application,  to  work  oppreasivB 
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wrong.  It  is  gratifying,  however,  to  observe  that  recently 
judicial  opinion  seems  to  favor  a  restriction  of  the  doc- 
trine of  non-liability  for  the  actions  of  fellow  servantsyand 
the  English  rule,  that  a  servant  in  command  is  a  fellow 
servant,  has  been  repudiated  by  a  great  majority  of  the 
American  cases,  and  it  seems  now  to  be  pretty  well  estab- 
lished that,  in  order  to  constitute  one  a  fellow  servant,  he 
must  be  in  the  same  common  employment  with  the  one  who 
has  suffered  from  his  negligence.  Shearman  &  Bedfield, 
Negligence  (4th  ed.),  §  234.  And  the  question  of  whether 
particular  employees  are  fellow  servants  is  in  some  states 
submitted  to  the  jury.  Mullan  v,  Philadelphia  &  S.  M. 
S.  Co.,  78  Pa.  St.  25  (21  Am.  Rep.  2). 

The  rule  was  announced  in  that  case  that  the  risk  which 
the  laborer  assumes  from  the  neglect  of  his  fellow  is  where 
they  are  cooperating  in  the  same  business,  so  that  he  knows 
that  the  employment  is  one  of  the  incidents  of  their  com- 
mon service.  It  has  been  held  in  Georgia  that  none  are 
deemed  to  be  in  a  common  employment  who  have  no  op- 
portunity to  use  precautions  against  each  other's  negli- 
gence. Cooper  v.  Mullins,  30  Ga.  146  (76  Am.  Dec.  638). 
And  this,  we  think,  is  in  strict  consonance  with  the  just 
theory  upon  which  the  rule  was  first  recognized. 

Applying  these  principles  to  the  case  at  bar,  it  seems  to 
us  that  the  millwright,  in  this  instance,  could  in  no  sense 
be  considered  a  fellow  servant  of  the  sawyer  below.  He 
was  not  in  the  same  employment.  He  was  not  engaged  in 
manufacturing  lumber,  which  was  the  business  of  the  mill. 
The  sawyer  had  no  opportunity  to  use  precautions  against 
his  negligent  acts.  It  is  the  conceded  duty  of  the  master  to 
furnish  a  safe  place  for  the  employee  to  work  in.  If  the 
original  construction  of  these  beams  had  been  faulty,  there 
is  no  question  of  the  liability  of  the  master.  If  this  chisel 
Lad  been  left  upon  this  beam  when  the  mill  was  originally 
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constructed  and  before  the  manufacturing  business  com- 
menced, and  had  fallen  oflF  upon  one  of  the  workmen,  it 
cannot  be  said  that  the  master  had  supplied  the  workman 
with  a  safe  place  to  work.  It  would  seem  that,  so  far  as 
the  rights  of  the  workmen  were  concerned,  no  different 
principle  could  be  brought  to  bear  against  his  interests, 
when  the  chisel  which  caused  the  injury  was  left  upon  the 
beam  after  he  had  gone  to  work,  and  because  the  construc- 
tion which  the  millwright  produced  was  produced  after  the 
original  construction  of  the  building. 

In  Sadowski  v.  Michigan  Car  Co.,  84  Mich.  100  (47  N. 
AV.  598),  the  court  said: 

"  The  rule  adopted  by  the  federal  courts,  and  in  most 
of  the  states,  and  which  seems  to  us  most  in  consonance 
with  reason  and  humanity,  is  that  those  employed  by  the 
master  to  provide  or  to  keep  in  repair  the  place,  or  to  sup- 
ply the  machinery  and  tools  for  labor,  are  engaged  in  a 
different  employment  from  those  who  are  to  use  the  place 
or  appliance  when  provided,  and  they  are  not  therefore, 
as  to  each  other,  fellow  servants.  In  such  case,  the  one 
whose  duty  it  is  to  provide  and  look  after  the  safety  of  the 
place  where  the  work  ia  to  be  done  represents  the  master 
in  such  a  sense  that  the  latter  is  liable  for  his  negligence." 

In  Nord  Deutscher  Lloyd  8,  S.  Co,  v.  Ing^regtseny  57 
N.  J.  Law,  400  (31  Atl.  619,  51  Am.  St  Eep.  604)  the 
court,  in  discussing  this  question,  says,  among  other  things: 

"  In  determining  whether  an  employe,  through  whose 
negligence  defects  in  the  machinery  have  failed  of  dis«)v- 
ery  or  repair,  is  a  representative  of  the  master  in  the  dis- 
charge of  the  master^s  duty  to  the  servant,  or  is  a  fellow 
servant  of  the  latter,  engaged  in  a  common  employment, 
many  incongruous  decisions  have  been  rendered.  On  this 
topic  a  rational  distinction  would  seem  to  be  that,  when 
the  employe's  duty  to  inspect  or  repair  the  apparatus  is 
incidental  to  his  duty  to  use  the  apparatus  in  the  common 
employment,  then  he  is  not  intrusted  with  the  master's 
duty  to  his  fellow  servant,  and  the  master  is  not  responsible 
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to  his  fellow  servant  for  his  fault,  but  that,  if  the  master 
has  cast  a  duty  of  inspection  or  repair  upon  the  employe 
who  is  not  engaged  in  using  the  apparatus  in  a  common 
employment  with  his  fellow  servant,  then  that  employe, 
ill  that  duty,  represents  the  master,  and  the  master  is 
chargeable  with  his  default" 

In  this  instance  the  master,  through  the  millwright,  was 
repairing  or  constructing  a  certain  addition  to  this  build- 
ing. This  was  certainly  a  diflFerent  employment  from  that 
in  which  the  respondent  was  engaged,  and  the  duty  of  the 
inspection  of  these  repairs  and  of  using  the  tools  by  which 
the  repairs  were  made  was  a  duty  cast,  by  the  very  neces- 
sities of  the  employment,  upon  the  millwright  and  not 
upon  the  sawyer.  We  think,  therefore,  that  the  mill- 
wright represented  the  master  and,  under  the  well  recog- 
nized rule  that  the  master  cannot  escape  responsibility  by 
<lelegating  his  power  to  another,  we  think  the  master  in 
this  instance  was  responsible  for  the  negligent  act  of  the 
millwright  in  leaving  the  chisel  where  it  wus  liable  to  fall 
and  injure  workmen  below. 

We  find  no  error  in  the  giving  or  refusing  to  give  in- 
structions  by  the  court,  and  the  judgment  will  therefore  be 
affirmed. 

GoBDON  and  Reavis,  JJ.,  concur. 

Anders,  J.,  not  sitting. 
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Harriet  Loewbnberq,  Respondent,  v.  J.  N.  Glover 

et  aL,  Appellants. 

CANCELLATION  OF  DBBD  —  MIBTAKX. 

Where  a  wife's  separate  property  was  included  with  that  of 
her  husband  and  that  of  the  community  in  a  deed  given  by  him 
to  secure  certain  creditors,  the  deed  will  be  set  aside  as  to  her 
separate  property  when  it  was  included  without  her  knowledge, 
she  being  induced  to  sign  the  deed  hurriedly  without  reading,  on 
the  representation  that  only  the  community  property  and  the  hus- 
band *£  separate  property  were  covered  by  the  instrument,  and 
when  her  property  formed  no  part  of  the  consideration  for  the 
release  by  the  creditors  of  their  claims  and  no  rights  of  innocent 
third  parties  have  intervened. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Leaxdeb  H.  Prather,  Judge.    AflBlrmed. 

Fenton,  Bronaugh  &  Muir,  Dolphy  MaJlory  &  Simony 
J.  W.  Whalley,  and  Winfree  &  Coman,  for  app^lants. 

Thomas  C.  OriffittSy  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — The  object  of  this  action  is  to  cancel  a  deed 
of  conveyance  executed  by  Herman  Loewenbei^,  Bemhard 
Loewenberg  and  the  plaintiff,  Harriet  Loewenberg,  tx) 
James  N.  Glover,  as  trustee,  in  so  far  as  it  purports  to  eonr 
vey  certain  property  described  in  the  complaint,  which  is 
claimed  by  plaintiff  in  her  own  right,  as  her  sepamte  prop- 
erty. The  decree  of  the  lower  court  was  in  favor  of  plain- 
tiff, and  certain  of  the  defendants  have  appealed  there- 
from. The  undisputed  facts  in  the  case  show  that  in  the 
year  1889  the  plaintiff,  at  that  time  and  at  all  times  since, 
the  wife  of  Bemhard  Loewenberg,  purchased  in  her  own 
right  and  with  her  separate  funds  the  property  involved 
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in  this  litigation,  viz.,  three  lots  in  the  city  of  Spokane,  the 
consideration  paid  therefor  being  $5,500.  Thereafter^ 
from  her  own  funds,  she  erected  a  residence  thereon  cost- 
ing in  the  neighborhood  of  $20,000,  and  at  all  times  here- 
inafter mentioned  continued  to  reside  therein  with  her 
husband.  At  the  time  of  the  purchase  of  these  lots  by  re- 
spondent, her  husband,  Bernhard  Loewenberg,  and  his 
brother,  Herman  Loewenberg,  were  partners  in  the  mer- 
chandising business  in  the  city  of  Spokane.  They  were 
then  in  affluent  circumstances,  possessed  of  money  and 
property  amounting  in  value  to  upwards  of  one  hundred 
thousand  dollars,  and  were  not  indebted  to  any  extent.  On 
or  about  the  first  day  of  January,  1895,  their  financial  con- 
dition had  undergone  a  complete  change,  and  at  that  time 
they  were  hopelessly  insolvent,  owing  various  creditors 
amounts  aggregating  a  quarter  of  a  million  dollars.  Among 
the  creditors  were  the  Merchants'  National  Bank  of  Port- 
land, Oregon,  the  First  National  Bank  of  Portland,  Lon- 
don &  San  Francisco  Bank  of  Portland,  the  Old  National 
Bank  of  Spokane,  and  Julius  Loewenberg,  as  trustee  of  the 
estate  of  Abraham  Loewenberg,  whose  claims  amounted  in 
the  aggregate  to  about  $150,000.  These  claims  were  rep- 
resented at  Spokane,  Washington,  by  L.  B.  Nash,  an  attor- 
ney of  that  cily,  and  by  John  M.  Gearin,  an  attorney  of 
Portland,  Oregon,  who  had  gone  to  Spokane  for  the  pur- 
pose of  effecting  an  adjustment.  And  in  the  negotiations 
for  that  purpose  Gearin  and  Nash  co-operated  through- 
out, and  had  full  power  and  authorily,  in  law  and  in  fact, 
to  respresent  their  respective  clients,  and  negotiate  a  settle- 
ment and  adjustment  of  their  claims.  Julius  Loewenberg, 
brother  of  Herman  and  Bernhard  Loewenberg,  was  pres- 
ident of  the  Merchants'  National  Bank  of  Portland;  and 
the  claim  of  that  bank  against  the  firm  of  Loewenberg 
Brothers  then  amounted  to  upwards  of  $50,000,  in  addi- 

3&— 19  WASH. 
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tion  to  which  Julius  Loewenberg,  as  trustee^  was  also  a 
creditor  in-  an  amount  exceeding  $12,000.     Mr.   Grearin 
went  to  Spokane  in  the  latter  part  of  December,  1894,  and, 
in  connection  with  Nash,  immediately  opened  negotiations 
with  the  Loewenbergs  for  the  purpose  of  getting  the  claims 
represented  by  the  defendants  in  this  action  paid  or  secured. 
The  Loewenbergs  realized  that  they  were  in  a  condition 
of  hopeless  insolvency,  and  were  desirous  of  securing  and 
preferring  the  creditors  represented  by  Gearin  and  2fash 
so  far  as  it  was  possible  for  them  to  do  so.    This  willingn^s 
on  their  part  to  prefer  these  Portland  creditors  was  due 
very  likely  to  the  fact  that  their  brother  was  president  of 
the  corporation  which  was  the  principal  creditor,  and  Nash 
had  been  for  years  the  attorney  of  the  firm  of  Loewenbeig 
Brothers.     Confessions  of  judgment  in  favor  of  their  re- 
spective clients  were  prepared  by  Mr.  G^urin,  but  prior  to 
executing  the  confessions  it  was  considered  by  counsel  that 
in  view  of  threatened  attachments  by  other  creditors,  the 
better  plan  would  be  to  take  a  conveyance  of  the  firm's 
property.    The  Loewenbergs  were  willing,  and  it  was  there- 
upon agreed  that  a  bill  of  sale  should  be  made  of  the  en- 
tire stock  of  goods  and  personal  property,  and  a  deed  of 
conveyance  of  all  the  real  property  ovnied  by  them,  in- 
cluding also  the  community  real  property  belonging  to 
Bemhard  Loewenberg  and  his  wife,  the  plaintiff,  and  that 
James  N.  Glover  should  act  as  trustee  for  the  various  cred- 
itors represented  by  Nash  and  Gearin,  under  a  declaration 
of  trust.    In  consideration  of  such  transfer  and  conveyance 
by  the  Loewenbergs,  it  was  agreed  that  the  claims  repre- 
sented by  these  creditors  should  be  surrendered,  canceled 
and  discharged.    Up  to  the  time  of  arriving  at  this  agree 
ment,  the  property  which  is  the  subject  of  this  action,  and 
which  is  conceded  to  have  been  the  separate  property  of 
the  respondent,  was  not  mentioned  nor  taken  into  considerft- 
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tion,  but  the  property  to  be  transferred  and  conveyed  in 
<;onsideration  of  the  cancelation  of  the  indebtedneee  was 
to  include  only  the  property  owned  by  the  firm  of  Loew- 
■enberg  Brothers  and  the  separate  property  of  the  members 
of  that  firm,  together  with  the  community  property  of 
Bemhard  Loewenberg  and  his  wife.  Mrs.  Loewenberg, 
the  respondent,  at  no  stage  of  the  proceedings  figured  in 
these  negotiations.  She  was  not  consulted,  and,  so  far  as 
the  record  is  concerned,  it  is  not  claimed  or  assorted  that 
she  was  apprised  of  the  negotiations,  although,  of  course, 
the  consummation  of  the  agreement  involved  her  signa< 
ture  to  the  deed  which  was  to  include  the  community  prop- 
■erty  of  herself  and  husband.  It  was  at  this  juncture  that 
Bemhard  Loewenberg  inquired  of  counsel  as  to  the  situa- 
tion in  which  his  wife's  property — ^the  home — would  be 
left,  and  whether  the  other  creditors  could  attach  it.  At 
least,  the  subject  was  introduced  by  him.  Kealizing  that 
by  conveying  all  of  the  firm's  assets  to  some  only  of  thair 
creditors  the  hostility  of  the  other  creditors  would  be 
aroused,  and  desirous  of  avoiding  any  litigation  concern- 
ing his  wife's  property,  he  seemed  to  consider  that  it  would 
be  better  to  include  it  in  this  deed  of  conveyance,  indulg- 
ing the  hope  that,  when  the  trust  was  woimd  up,  this  prop- 
erty would  be  reconveyed  to  the  wife.  Up  to  this  point 
the  record  admits  of  no  dispute  or  contradiction.  The 
lower  court  found,  and  the  evidence  is  abundant  to  sup- 
port the  finding,  that  Nash  and  Gearin 

"  then  and  there  agreed  with  the  said  Bernard  Loewenberg 
that  if  said  property  was  placed  in  said  trust  deed  it  would, 
^s  soon  as  the  trust  was  administered,  be  reconveyed  to  his 
wife,  the  plaintiff,  and  that  in  the  meantime  it  would  be 
protected  from  question  and  attachment  by  other  creditors, 
a.iid  that  his  brother,  Julius  Loewenberg,  would  have  the 
principal  control  of  the  execution  of  said  trust,  and  that 
he  could  safely  rely  upon  his  brother  carrying  out  such 
agreement  and  protecting  the  property  of  his  said  wife." 
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Appellants^  counsel  argue  that,  if  any  such  agreement 
was  made,  it  was  in  fraud  of  other  creditors,  and  that  for 
that  reason  equity  would  decline  to  enforce  it.     But  in 
urging  this  position  we  think  counsel  overlook  the  undis- 
puted fact  that  this  was  the  separate  property  of  the  wife, 
and  in  nowise  liable  for  the  indebtedness  of  the  firm  of 
Loewenberg  Brothers.     The  conveyance  of  it  could  have 
worked  no  fraud  upon  any  of  the  creditors  of  that  firm, 
because,  as  matter  of  law,  it  could  not  have  been  made 
liable  to  the  satisfaction  of  the  firm's  debts.    But,  in 
our  view,   it  makes  little  difference  whether  there  was 
any   such    agreement   to   reconvey,  because,  as  we  shall 
presently    see,    the    plaintiff    never    in    fact    consented 
to,   or  had  knowledge   of,    the  inclusion   of   this    prop- 
erty;    and    the    defendants    parted    with    nothing,    and 
the   plaintiff   received   nothing,    on  the   strength    of   it 
On   the   first   day   of  January,    1895,   the   papers   were 
prepared,  but,  that  being  a  legal  holiday,  it  was  concluded 
that  their  execution  should  be  deferred  imtil  the  following 
morning,  when,  at  the  request  of  counsel  for  the  creditors, 
a  notary  public  was  sent,  with  the  deed  to  all  of  the  real 
estate  heretofore  referred  to  (including  the  property  herein 
involved),  to  the  home  of  the  Loewenbergs  to  procure 
its  execution.    The  evidence  shows  that  the  notary  public 
and  the  other  witness  to  the  deed  went  there  before  dav- 
light,  aroused  the  husband  and  wife  and  secured  the  exe- 
cution and  acknowledgment  of  the  deed  by  both  of  them. 
The  evidence  clearly  shows  that  the  deed  was  not  read 
over  or  explained  to  the  wife,  and  that  there  was  much 
haste,  owing  to  the  desire  of  the  representatives  of  the 
creditors  to  get  into  possession  before  attachments  could  be 
levied.    The  complaint  charged,  and  the  lower  court  found, 
that  at  the  time  the  respondent  signed  this  deed  she  was 
not  aware  that  it  included  the  property   here   involved; 


LOEWENBERG  v.  GLOVER.  549 

June,  1898.]         Opinion  of  the  Court — Gordon,  J. 

that  she  had  never  seen  the  deed  until  the  morning  it  was 
executed,  and  did  not  read  it  then;  that  its  contents  were 
not  made  known  to  her  by  the  notary;  that  she 
had  been  previously  informed  by  her  husband  that  the 
property  to  be  conveyed  was  the  real  estate  owned  by  the 
firm  of  Loewenbergs  and  the  community  real  estate  of 
herself  and  husband,  and  that  it  was  not  to  include  her 
own  separate  property;  that  she  was  not  familiar  with 
business,  was  laboring  under  great  distress  of  mind  owing 
to  the  financial  condition  of  her  husband  and  the  failure 
of  the  firm,  and  that  she  would  not  have  signed  any  deed 
conveying  away  her  separate  property  had  she  known  or 
been  informed  that  that  was  its  purpose.  We  think  this 
finding  is  also  fully  supported  by  the  evidence. 

Counsel  for  the  appellants  vigorously  assail  the  com- 
plaint, claiming  that  it  states  no  cause  of  action  in  that 
it  does  not  charge  that  the  defendants  or  any  of  them 
perpetrated  or  had  any  knowledge  of  the  fraud  practiced 
upon  the  plaintiff  by  her  husband;    that  none  of  the  de- 
fendants made  any  misrepresentation  to  or  in  anywise 
deceived  her;     and  that,  while  it  charges  that  the  plain- 
tiff received  no  consideration,  it  does  not  allege  that  the 
defendants  paid  none.    Counsel  for  the  appellants  through- 
out their  entire  brief  seem  to  assume  that  the  husband  was 
the  agent  of  the  wife,  with  full  power  to  contract  concern- 
ing her  separate  real  estate.     There  is  not  a  particle  of 
proof  in  the  records  which  tends  in  anywise  to  show  that 
Bemhard  Loewenberg  was  the  attorney  in  fact,  or  agent, 
or  had  any  authority  whatever,  to  make  any  contract  or 
agreement  with  reference  to  his  wife's  separate  real  prop- 
erty-    This  assumption  constitutes  the  fundamental  error 
of  appellants'  position.     While  it  is  doubtless  true  that, 
in  certain  states  which  have  the  community  system,  the 
liiisband  is  the  managing  agent  of  both  the  community 
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real  estate  and  the  separate  real  estate  of  the  wife,  a 
different  rule  is  expressly  provided  by  statute  in  this  state^ 
in  so  far  as  the  separate  property  of  the  wife  is  con- 
cerned. Section  1398,  1  HiU's  Code  (Bal.  Code,  4489), 
is  as  follows: 

"  The  property  and  pecuniary  rights  of  every  married 
woman  at  the  time  of  her  marriage,  or  afterwards  acquired 
by  gift,  devise,  or  inheritance,  with  the  rents,  issues  and 
profits  threof,  shall  not  be  subject  to  the  debts  or  contracts 
of  her  husband,  and  she  may  mnnage,  lease^  scH,  conveyy 
encumber,  or  devise  by  will  such  property,  to  the  same  ex- 
tent and  in  the  same  manner  that  her  husband  can,  prop- 
erty belonging  to  him.^^ 

Under  our  law,  the  husband  has  not  the  management  of, 
and  has  no  control  whatever  over,  the  separate  real  prop- 
erty of  his  wife.  The  respondent  testified  that  she  did 
not  know  that  the  deed  contained  any  description  of  her 
separate  property;  that  she  was  informed  by  her  husband 
that  it  did  not,  and  was  not  advised  of  the  truth  until  some 
three  weeks  after  it  had  been  executed,  when  she  at  once 
went  to  Colonel  Nash  and  demanded  that  her  property  be 
reconveyed  to  her.  i  At  that  time,  and  for  a  long  time  there- 
after, litigation  was  pending  between  other  of  the  firm's 
creditors  and  the  defendants  here,  growing  out  of  the 
transfer  to  the  defendants  of  all  of  the  property  of  the 
firm. 

The  evidence  is  sufficient  to  satisfy  us  that  respondent 
postponed  commencing  her  action  in  the  hope,  and  we 
think  she  was  encouraged  to  believe,  that  when  the  litiga- 
tion was  terminated  and  the  trust  administered  her  prop- 
erty would  be  reconveyed.  It  is  not  contended  that  the 
surrender  of  the  firm  obligations  was  in  anywise  made 
to  depend  on  whether  this  property  went  into  the  deed. 
Mr.  Gearin,  the  sole  witness  for  the  defendant,  testified 
that  he  did  not  ask  that  it  should  be  put  in;    did  not  know 
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anything  about  it  until  the  husband  inquired  concerning 
its  liability  for  the  firm's  debts,  and  the  probability  of  the 
other  creditors  making  his  wife  trouble  concerning  it.  He 
testified  that  not  a  cent  was  paid  for  it,  that  he  informed 
the  husband  that  he  "  need  not  put  that  in  if  he  did  not 
want  to  .  .  .  but  I  said,  ^  If  it  goes  in,  it  goes  in  like 
all  the  rest/  " 

From  all  of  the  circumstances,  it  appears  that  the  hus- 
band conceived  the  idea  of  putting  this  property  into  the 
deed  in  order  to  avoid  any  claim  to,  or  litigation  over,  it 
by  hostile  creditors  whose  claims  were  not  provided  for; 
that  he  fully  expected  it  would  be  reconveyed  when  the  lit- 
igation terminated;    and  that  he  concealed  from  his  wife 
the  fact  that  it  was  included,  in  order  to  avoid  any  possible 
delay  or  refusal  upon  her  part  to  execute  the  deed,  desiring, 
no  doubt^  to  spare  her  any  anxiety  concerning  its  safety 
and,  manlike,  deeming  himself  the  best  judge  of  what  was 
for  her  interest.     It  is  enough,  we  think,  to  sustain  the 
decree  of  the  lower  court,  that  there  was  no  consideration 
for  the  conveyance  of  this  property,  and  that  plaintiff  did 
not  know  and,  under  the  circumstances,  was  excusable 
for  not  knowing,  that  the  deed  included  the  property  in 
question.   No  question  arises  here  as  to  the  rights  of  third 
parties.    If  it  became  necessary  to  determine  the  qnes- 
tion,    we    would,    upon    this    record,    be    constrained    to 
hold  that  the  husband  became  the  agent  of  the  defend- 
ants for  the  purpose  of  securing  plaintiff's  signature  to  this 
deed,  and  that  his  representations  and  concealments  were 
binding  upon  them.     As  already  observed,  she  was  never 
a  party  to  the  negotiations  nor  financially  interested  in 
tliem,  no  representations  had  been  made  to  her  nor  had 
any  promises  been  given  by  her,  and,  without  prolonging 
tlie  discussion  further,  we  think  the  decree  of  the  superior 
court  was  right,  and  it  is  affirmed. 

DuNBAB,  Andebs  and  Rbavis,  JJ.,  concur. 
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(No.  2858.    Decided  June  25,  1898. | 

J.  W.  Van  Brocklin,  Appellant,  v.  Queen  City 
Printing  Company,  Respondent;.  H,  N.  Richmond 
Paper  Company,  Intervenor,  D.  E.  Durie,  Receiver. 

INBOLVBNT  COBPOBATION  — PBBFBBBNOB  TO  CBBOn'OB — CHATTEL  MOBT- 

GAGE. 

A  chattel  mortgage  given  by  an  insolvent  corporation  to  a 
creditor  for  th^  purpose  of  preferring  the  mortgagee  over  other 
creditors  is  void. 

'Where  the  notes  of  an  insolvent  corporation  are  given  to  a 
stockholder  in  consideration  of  a  purchase  of  his  stock,  not  for 
the  benefit  of  the  corporation,  buc  for  that  of  a  third  person, 
such  stockholder  is  not  entitled  to  share  in  the  assets  of  the 
corporation  in  the  hands  of  a  receiver,  until  after  the  claims 
of  all  other  creditors,  except  those  of  stockholders  for  shares  of 
capital  stock,  have  been  satisfied. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson,  Judge.    AfSrmed. 

C.  W,  Turner,  and  Julius  F.  Haley  for  appellant 

Emmons  &  Emmons,  and  Vince  H.  Faheny  for  inter 
venor. 

John  Kelleher,  for  receiver. 

The  opinion  of  the  court  was  delivered  by 

Reavxs,  J. — Plaintiff  (appellant)  commenced  an  action 
against  defendant,  the  Queen  City  Printing  Company,  re- 
spondent here,  upon  certain  promissory  notes,  and  also  filed 
his  affidavit  for  an  attachment,  upon  which  a  writ  was 
issued  and  the  property  of  the  defendant  corporation,  con- 
sisting of  a  printing  plant  and  stock,  was  taken  into  pos- 
session by  the  sheriff.  Thereupon  the  defendant  corpora- 
tion appeared  and,  alleging  its  insolvency,  asked  for  the  ap- 
pointment of  a  receiver,  and  such  receiver  was  appointed. 
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Thereafter,  the  intervener,  appellant  H.  N.  Richmond 
Paper  Company,  made  application  for  permission  to  inter- 
vene, and,  upon  an  order  allowing  such  intervention,  filed 
its  complaint  setting  up  as  a  cause  of  action  demands 
against  the  defendant  corporation,  which  were  secured  by 
a  chattel  mortgage  on  the  same  property  which  had  been 
taken  into  possession  by  the  sheriff,  and  also  a  ,bill  of  sale 
intended  as  a  mortgage  of  a  portion  of  the  same  property. 
In  the  meantime,  upon  motion,  the  attachment  was  dis- 
solved. Intervener  asked  that  its  mortgage  be  foreclosed 
and  for  the  appointment  of  a  receiver  pending  the  fore- 
closure. The  receiver,  Durie,  respondent,  was  then  ap- 
pointed by  the  court,  who  took  possession  of  all  the  prop- 
erty of  the  defendant,  being  the  same  property  which  had 
theretofore  been  in  possession  of  the  first  receiver.  The 
receiver,  Durie,  also  asked  leave  to  file  an  answer  and  de- 
fend against  the  claims  of  plaintiff  and  the  intervener. 
A  number  of  other  creditors  also  came  into  the  proceed- 
ing and  claimed  amounts  due  them  from  the  defendant 
corporation. 

The  receiver,  Durie,  in  his  answer  to  the  complaint  of 
plaintiff,  alleged  that  the  consideration  for  the  promissory 
notes,  the  foundation  of  plaintiff's  right  of  action,  was  the 
transfer  of  certain  shares  of  stock  held  by^jglaintiff,  who 
was  a  stockholder  in  defendant  corporation,  to  the  drfend- 
ant  forJthebenefit_ofE^C.  Wilson,  and  not  for  defendant's 
benefit;  and  at  the  time  of  such  transfer  the  defendant  cor^ 
porauon  was  insolvent  and  the  stock  was  worthless.  In 
his  answer  to  the  complaint  in  intervention  of  the  H.  N. 
Kichmond  Paper  Company,  the  receiver,  Durie,  alleged 
that  the  chattel  mortgage  which  intervener  sought  to  fore- 
close was  executed  when  the  defendant  corporation  was 
wholly  insolvent,  and  was  intended  as  a  preference  of  in- 
tervener's claim  over  other  creditors  of  the  defendant  cor- 


554     VAN  BBOOKLIN  y.  QUEEN  OITY  PRINTING  00. 

Opinion  of  the  Oonrt — BsAvn,  J.  [19  WmIl 

poration.  He  also  alleged  that  the  bill  of  sale  intended 
as  a  mortgage  did  not  have  the  affidavit  required  by  statute^ 
that  it  was  made  in  good  faith  without  intent  to  hinder, 
delay  or  defraud  creditors,  and  that  it  was  not  recorded  as 
a  chattel  mortgage  or  as  a  bill  of  sale.  Upon  the  issues 
made  by  the  respective  parties,  a  trial  was  had  and  the 
rights  of  all  the  parties  adjudicated  by  the  court.  Find- 
ings of  fact  were  made,  and  exceptions  have  been  taken 
by  plaintiff  and  intervener  (appellants)  to  a  number  of 
them. 

The  record  is  one  of  considerable  length,  and  upon  its 
examination  we  find  quite  a  conflict  in  the  evidence.  But 
the  superior  court  had  more  favorable  opportunities  to 
make  correct  conclusions  than  are  presented  here,  and  we 
are  content  to  accept  its  findings  of  fact,  and  they  are 
conclusive  of  the  case.  They  are  substantially  that  the 
consideration  for  plaintiff's  promissory  notes  in  suit  was  a 
transfer  by  plaintiff  to  defendant  of  certain  shares  of  stock 
in  defendant  corporation,  owned  by  plaintiff  and  his  son, 
and  the  notes  were  taken  in  payment  thereof;  that 
the  defendant  corporation  was  then  insolvent,  and  its  stock 
worthless,  and  that  the  stock  was  purchased,  as  alleged,  for 
the  benefit  of  one  Wilson,  and  not  of  the  defendant;  that 
at  the  time  of  the  execution  of  intervener's  mortgage,  set 
out  in  its  complaint  in  intervention,  the  defendant  was 
unable  to  pay  its  debts  as  they  became  due  in  the  r^ilar 
course  of  business,  and  the  liabilities  of  defendant  ex- 
ceeded its  assets;  that  the  corporation  was  insolvent,  and 
the  mortgage  was  executed  for  the  purpose  of  preferring 
the  intervener  over  the  other  creditors  of  defendant;  that 
the  bill  of  sale  held  by  intervener  was  in  fact  intended  as 
a  mortgage;  that  it  did  not  contain  the  affidavit  of  good 
faith  required  by  law,  and  was  not  recorded  as  a  chattel 
mortgage  or  as  a  bill  of  sale;    that  there  was  due  from  de- 
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fendant  to  intervener  on  the  promissory  notes  and  open 
account  set  out  in  the  complaint  in  intervention  the  sum 
of  $2,406.48.  Judgment  was  entered  in  favor  of  the 
plaintiff  against  the  defendant  for  the  amount  claimed 
in  the  complaint,  and  the  satisfaction  of  plaintiff's  claim 
was  awarded  out  of  the  assets  of  the  defendant  after  the 
claims  of  all  the  other  creditors  of  the  defendant,  except 
those  of  stockholders  for  shares  of  capital  stock  held  by 
them,  were  satisfied,  and  intervener's  mortgage  was  ad- 
judged void  as  to  all  the  other  creditors.  The  proper  judg- 
ment was  entered  upon  the  facts  found  by  the  court. 

In  view  of  the  consideration  and  conclusion  on  the  mer^ 
its  heretofore  stated,  it  is  unnecessary  to  determine  the 
respective  motions  to  dismiss  the  appeals  or  strike  the  state- 
ment of  facts.    The  judgment  is  affirmed. 

Scott,  C.  J.,  and  Gobdon  and  Duitoab,  JJ.,  concur. 


[No.  2922.    Decided  June  28.  1898.] 

John  E.  Bingham,  Respondent,  v.  Howard  B.  Kby- 

IV    666 

LOR,  Appellant.  'H  Jgi 

25    190 


ATTACHMBNT — WHBN     LIES  —  EQUITABLE     ACTIONS  —  CONVERSION     OF  19    666 

'29    308 
PABTNKIUIHIP  PBOPBRTT  —  REPEAL  OF  STATUTE. 

An  attachment  may  issue  in  an  equitable  action,  when  the 
cbject  is  to  recover  a  specified  amount  of  money,  under  Bal. 
Code,  S  5350,  providing  that  the  plaintiff  at  the  time  of  com- 
mencing an  action,  or  at  any  time  afterward  before  judgment, 
may  have  the  property  of  the  defendant  attached.  (Reavis,  J., 
dissents.) 

The  act  of  1854  as  amended  by  Laws  1867,  p.  97,  making  the 
conversion  of  partnership  funds  grand  larceny,  having  been  re- 
pealed by  implication  by  Laws  1873,  p.  251,  which  omitted  such 
offense  and  declared  that  only  crimes  prescribed  therein  should 
be  punished,  an  attachment  will  not  issue  on  account  of  the 
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conversion  of  partnership  property,  as  the  statutory  provision 
awarding  the  writ  on  the  ground  of  injuries  arrising  from  the 
commission  of  some  felony  is  inapplicable. 

The  action  of  a  partner  in  collecting  debts  due  the  firm  and 
refusing  or  neglecting  to  charge  himself  therewith  does  not  fall 
within  the  provisions  of  Bal.  Ck)de,  S  5351,  subd.  8,  authorising 
attachment,  where  "the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt  or  incurring  the  obligation  for  which  the 
action  is  brought." 

Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  Thomas  H.  Bbentb,  Judge.    Kevereed. 

B.  L.  (&  J.  L,  Sharpstein,  and  ThonMS  &  DoveHj  for 
appellant. 

George  T.  Thompson^  Wellington  Clarky  and  E.  W. 
Binghaniy  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — The  parties  to  this  action  were  partneis 
engaged  in  the  practice  of  their  profession  as  physiciaiiB 
and  surgeons  in  the  city  of  Walla  Walla.  The  acticm 
was  brought  for  a  dissolution  of  the  partnership,  an  account- 
ing, and  the  appointment  of  a  receiver.  Subsequently  to 
the  commencement  of  the  action,  the  plaintiff  applied 
for  and  obtained  a  writ  of  attachment.  The  affidavit  sets 
forth 

^^  that  the  defendant  and  plaintiff  being  equal  partners,  the 
defendant  has  collected  and  converted  to  his  own  use 
$16,000,  owing  to  the  partnership,  and  has  fraudul^tly 
concealed  and  failed  to  charge  himself  with  the  same,  or 
to  account  for  the  same,  with  the  fraudulent  intent  to  con- 
vert the  same  to  his  individual  use." 

As  grounds  for  attachment  the  affidavit  states:  Fiist, 
that  the  defendant  is  about  to  dispose  of  his  property  with 
intent  to  defraud  his  creditors;  second,  that  the  defend- 
ant has  been  guilty  of  fraud  in  incurring  the  obligation  for 
which  the  action  is  brought;    third,  that  the  recovery  is 
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sougbt  for  injuries  arising  from  the  commission  of  the  crime 
of  grand  larceny.  Defendant  moved  to  discharge  the  writ, 
and  the  lower  court  having  denied  his  motion,  he  has  ap- 
pealed. The  questions  to  be  considered  here  are :  (1)  Will 
an  attachment  lie  under  our  law  in  an  equitable  action? 
(2)  Has  the  act  of  the  territorial  legislature  of  1854  (Sess. 
Laws,  p.  76),  as  amended  by  the  act  of  1867  (Sess.  Laws,  p. 
97),  been  repealed?  And  (3)  do  the  acts  of  a  partner  who 
collects  accounts  and  debts  due  the  firm,  but  refuses  or  neg- 
lects to  charge  himself  therewith,  fall  within  subd.  8  of 
§  5361,  Bal.  Code  (2  Hill's  Code,  §  289),  which  provides 
for  an  attachment  where  "  the  defendant  has  been  guilty  of 
a  fraud  in  contracting  the  debt  or  incurring  the  obligation 
for  which  the  action  is  brought?" 

Proceeding  to  an  examination  of  these  questions  in  the 
order  above  set  out,  we  find  that  in  New  York,  Missouri, 
Texas,  Arkansas,  and  perhaps  some  of  the  other  states,  the 
right  to  an  attachment  in  equitable  actions  is  denied 
(Thorington  v.  Merrick,  101  N.  Y.  6,  3  N.  E.  794;  Brumr 
hack  V,  Weinstein,  37  Mo.  App.  620;  El  Paso  National 
Bank  v.  Fuchs,  89  Tex.  197,  34  S.  W.  206;  Buck  v. 
Bransford,  68  Ark.  289,  24  S.  W.  103);  while  in  Ohio, 
Iowa,  and  Illinois  the  right  is  distinctly  affirmed  (Ooble 
V.  Howard,  12  Ohio  St.  165;  Ward  v.  Howard,  12  Ohio 
St.  158;  Curry  v.  Allen,  66  Iowa,  318,  7  K  W.  636; 
Hansen  v.  Morris,  87  Iowa,  303,  64  N.  W.  223;  Hurrir 
phreys  v.  Matthews,  11  HI.  471).  See,  also  Stone  v. 
Boone,  24  Kan.  337. 

In  §  2,  vol,  1,  Wade,  Attachment,  it  is  stated: 

"  Attachment  is  essentially  a  creature  of  the  written  law. 
Hence  but  little  assistance  can  be  obtained  in  discussing 
this  peculiar  remedy  by  looking  beyond  the  statute  by 
which  it  is  authorized." 

Our  statute  (§  5360,  Bal.  Code,  2  Hill's  Code,  §  288)  is 
as  follows: 
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^'  The  plaintiff,  at  the  tim3  of  commencing  an  action, 
or  at  any  time  afterward  before  judgment,  may  have  the 
property  of  the  defendant,  or  that  of  any  one  or  more  of  sev- 
eral defendants,  attached  in  the  manner  hereinafter  pre- 
scribed, as  security  for  the  satisfaction  of  such  judgment 
as  he  may  recover." 

Under  this  statute  we  think  an  attachment  may  issue  in 
an  equitable  action  equally  as  well  as  in  an  action  strictly 
legal,  when  the  object  is  to  recover  money,  and  the  nature 
of  it  is  such  as  to  enable  the  plaintiff  to  specify  the  amount 
of  indebtedness;  and  where  the  object  of  the  action  is  to 
dissolve  a  partnership  and  for  an  accounting,  and  it  is  shown 
that  upon  such  accounting  a  balance  will  be  due  the  plain- 
tiff, we  perceive  no  reason  why  the  plaintiff  may  not  have 
an  attachment,  provided,  of  course,  he  can  and  does  speci- 
fy in  his  affidavit  the  amounts  of  tbe  indebtedness  and 
some  statutory  ground  for  attachment. 

2.  Has  the  act  of  the  territorial  legislature  of  1854,  as 
amended  by  the  act  of  1867  (Sess.  Laws,  p.  97),  been  re- 
pealed? The  effect  of  the  amendment  of  1867  Tvas  to  make 
a  partner  who  converted  to  his  own  use  partnership  ass^ 
guilty  of  grand  larceny,  and  subd.  9  of  §  6351,  Bal.  Code, 
provides  for  an  attachment  where  "  the  damages  for  which 
the  action  is  brought  are  for  injuries  arising  from  the  com- 
mission of  some  felony."  Appellant  urges  several  objec- 
tions to  the  validity  of  the  act  of  1867,  but,  in  our  opinion, 
they  do  not  require  notice,  for  we  think  the  act  (Laws  1867, 
p.  97)  was  repealed  by  §  325  of  the  act  of  1873  (Sees.  Laws, 
p.  251),  which  contained  the  following  provision: 

"  All  laws  heretofore  enacted  on  any  subject  matter  pro- 
vided for  by  this  act  are  hereby  repealed  and  hereafter 
judgments  shall  only  be  pronounced  and  enforced  in  crim- 
inal cases  for  crimes  and  offenses  prescribed  by  this  act" 

And  an  examination  of  that  act  shows  that  the  conversion 
of  partnership  funds  is  not  included  within  its  pro7Jsion& 
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3.  We  think  that  the  defendant  was  not  "guilty  of  a 
fraud  in  incurring  the  obligation  for  which  the  action  was 
brought,"  within  the  meaning  of  subd.  8,  §  6351,  Bal. 
(^ode.  It  is  admitted — indeed,  the  affidavit  for  attachment 
alleges — that  the  defendant  and  the  plaintiff  were  equal 
partners.  As  such  partner  the  defendant  was  entitled  to 
receive  on  behalf  of  the  partnership  firm  all  that  he  is 
charged  with  having  received.  He  became  indebted  to  the 
partnership  the  moment  he  received  it,  and  his  subsequent 
failure  to  charge  himself  with,  or  otherwise  account  for, 
the  moneys  so  collected,  does  not  make  him  guilty  of  a 
fraud  in  contracting  the  debt  or  incurring  the  obligation 
for  which  the  action  is  brought  His  lawful  right  to  receive 
it  in  no  way  depended  upon  his  subsequent  conduct  with 
reference  to  it.  The  failure  of  a  partner  to  account  to  the 
firm  for  moneys  collected  by  him  affords  no  ground  for  at- 
tachment under  subd.  8,  supra.  Suppose  that  the  de- 
fendant had  charged  himself  with  everything  collected, 
but  had  failed  to  pay  over  to  his  partner  one-half  or 
any  part  thereof,  would  not  his  legal  liability  be  pre- 
cisely the  same  as  it  is  in  the  present  case,  no  great- 
er and  no  less?  And  surely  in  such  case  it  could  not 
be  contended  that  his  failure  to  pay  would  afford  ground 
for  attachment.  The  fact  is  that  the  indebtedness  or  obli- 
gation here  involved  was  not  induced  or  incurred  by  fraud. 
The  fraud,  if  any,  was  subsequent  to  contracting  the  debt 
or  incurring  the  obligation,  and  the  indebtedness  was  not 
the  result  or  consequence  of  any  fraudulent  transaction.  In 
this  respect  we  think  the  learned  judge  erred,  and  his  order 
must  be  reversed.  Meyer  v.  Zingre,  18  Neb.  458  (26  N. 
TV.  727).  The  cause  will  be  remanded,  with  direction  to 
dissolve  and  set  aside  the  attachment. 

Scott,  C.  J.,  and  Dunbar  and  Andebs,  JJ.,  concur. 

Reavis,  J. — ^I  concur  in  the  result,  but  do  not  think, 
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under  our  statute,  an  attachment  can  issue  in  an  equitable 
action. 


[No.  2517.    Decided  June  30.  1898.] 

A.  E.  Hart,   Respondent,  v.  P.  R.  Pratt   et  ux.,  Ap- 
pellants, 

LANDLORD   AND  TENANT  —  BURBENDBB  OF  LEA8B  —  EVIDBKCB  —  AGEXCT 
—  UNLAWFUL  DBTAINEB  —  DOUBLE  DAMAGES. 

Although  a  lease  for  a  term  of  years  may  be  required  by  the 
statute  of  frauds  to  be  put  In  writing,  a  writing  signed  by  the 
lessee  €uid  delivered  to  the  reversioner  is  not  necessary  in  order  to 
effect  a  surrender  of  the  leasehold  Interest,  if  there  are  acts  which 
are  equivalent  to  an  agreement  on  the  part  of  the  tenant  to  aban- 
don, and  on  the  part  of  the  landlord  to  resume,  possession  of  the 
demised  premises. 

A  Jury  is  warranted  in  finding  that  a  tenant  surrendered  his 
interest  under  a  lease,  when  the  evidence  shows  he  knew  of  the 
sale  of  the  premises,  and,  after  demand  that  he  remove,  gave  up 
control  of  the  property,  offered  to  do  work  about  the  place  in 
consideration  of  the  use  of  the  dwelling  house  occupied  by  him. 
and  declined  to  leave  in  the  end,  on  account  of  a  difficulty  he 
had  with  the  purchaser's  agent. 

A  tenant  may  make  surrender  of  his  interest  under  a  lease 
to  the  reversioner's  agent,  as  well  as  to  the  reversioner  himseU. 

Declarations  of  a  party  to  the  record,  not  given  for  the  par- 
pose  of  impeachment,  are  admissible  against  him  as  independent 
evidence  in  chief. 

Under  Code  Proc,  §  564,  double  damages  may  be  awarded 
against  the  defendant  In  an  action  of  forcible  entry  and  detainer, 
where  there  is  substantially  a  claim  for  such  damages  stated  in 
the  complaint. 

Appeal  from  Superior  Court,  Chehalis  Couniy. — ^Hon. 
Mason  Iewin,  Judge.    Affirmed. 

W.  H.  Aiely  and  Hogan  &  McQerryy  for  appellants. 
Austin  E.  OriffithSy  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  was  a  proceeding  under  the  statute 
relating  to  forcible  entry  and  detainer  (2  Hiirs  Code,  §  547 
et  seq.;  Bal.  Code,  §  6525  et  seq.),  to  recover  possession 
of  a  certain  farm  situated  in  Chehalis  county,  and  partic- 
ularly the  possession  of  a  certain  dwelling  house  thereon. 
On  June  10,  1894,  the  respondent,  plaintiff  below,  and 
one  J.  H.  Dowd  were  the  owners  of  the  premises  in  ques- 
tion, and  on  that  day  executed  a  written  lease  of  the  same, 
together  with  all  the  horses,  cattle,  hogs,  farming  machin- 
ery, tools,  implements  and  other  personal  property  used 
on  said  farm,  and  purchased  therewith,  with  the  appur- 
tenances, for  the  term  of  three  years.  Respondent  Hart 
was  a  resident  of  the  state  of  Illinois  and  said  J.  H.  Dowd 
was  a  resident  of  Kentucky.  The  former,  at  or  about  the 
time  the  lease  was  made,  executed  to  one  Hutchcraft,  a 
general  power  of  attorney,  authorizing  him,  among  other 
things,  to  sell  her  interest  in  the  leased  lands.  The  appel- 
lant P.  R.  Pratt,  defendant  below,  was  the  agent  of  Dowd 
and  authorized  to  dispose  of  Dowd's  interest  in  the  prop- 
erty. These  lessees  took  possession  of  the  farm  and  other 
property  included  in  the  lease,  on  or  about  June  20,  1894, 
and  conducted  the  business  of  general  fanning  thereon  un- 
der a  partaership  agreement  between  themselves,  up  to 
June  20,  1895,  at  or  about  which  time  appellant  Pratt,  as 
he  states  in  his  testimony,  ceased  to  take  any  part  in  the 
business. 

The  respective  pleadings  in  the  case  are  in  some  respects 
quite  indefinite  and  contain  allegations  which  might  be 
construed  to  be  inconsistent,  but  their  sufficiency  has  not 
been  challenged  by  either  party,  and  we  have  therefore 
considered  them  as  we  think  they  were  understood  by  all 
parties  at  the  trial  in  the  lower  court.  The  complaint  pur- 
ports to  state  two  causes  of  action,  the  first  being  forcible 
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detainer  of  a  dwelling  house,  bam,  etc.,  and  the  second 
an  unlawful  detainer  of  the  lands  in  question  generally, 
and  of  a  certain  dwelling  house  and  appurtenances  situated 
thereon  in  particular.  But,  inasmuch  as  it  is  alleged  in  the 
complaint  that  the  premises  were,  on  June  10, 1894,  leased 
to  appellant  P.  E.  Pratt  and  his  co-lessee,  as  we  have  stated, 
and  inasmuch  as  the  term  had  not  expired  at  the  time 
this  action  was  instituted,  it  follows  that  the  respondent 
was  not  entitled  to  recover  upon  either  cause  of  action,  un- 
less appellant  had  actually  surrendered  his  leasehold  inter- 
est to  the  landlord;  and  whether  or  not  he  had  surrendered 
his  lease  was  considered  the  sole  question  for  determina- 
tion at  the  trial.  The  complaint  alleged  that,  about  tiie 
20th  of  June,  1895,  said  defendants,  acting  by  and  through 
defendant  P.  R.  Pratt  and  said  Hutchcraft,  for  a  valua- 
ble consideration,  surrendered  and  yielded  up  said  lease  to 
said  premises;  and,  on  or  about  said  date,  said  Dowd  sold 
and  conveyed  to  plaintiff  all  his  right,  title  and  interest 
in  the  said  premises,  and  plaintiff  became  the  sole  owner 
in  fee  of  said  premises;  and  said  defendants,  after  the 
surrender  and  termination  of  said  lease  as  aforesaid,  prom- 
ised, undertook  and  agreed  to  vacate  said  premise  on  or 
about  the  expiration  of  three  weeks  from  said  20th  day 
of  June,  1895,  and  to  remove  themselves,  family  and  per- 
sonal effects,  horses  and  cattle,  entirely  therefrom,  and  to 
yield  up  the  peaceable  possession  of  said  premises  to  the 
plaintiff.  The  answer  denied  that  the  lease  was  surren- 
dered up  and  alleged  that  on  or  before  the  20th  day  of 
June,  1895,  one  G.  W.  Maxon  negotiated  with  the  said 
Hutchcraft  as  the  agent  of  plaintiff,  and  with  P.  R  Pratt, 
as  agent  of  J.  H.  Dowd,  to  convey  all  of  Dowd's  interest 
in  the  premises  mentioned  in  the  complaint  and  known 
as  the  "  Block-house  Smith  "  farm,  subject  to  all  the  in- 
cumbrances thereon;     in  consideration  of  which  the  said 
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Maxon  promised  to  convey  to  plaintiff  and  Dowd  certain 
real  estate  in  California;  that  thereupon,  and  on  or  about 
aaid  date,  said  Hutchcraft,  as  the  agent  of  plaintiff,  pur- 
ported to  execute,  and  said  P.  E.  Pratt  did  execute,  as 
agents  of  their  respective  principals,  quitclaim  deeds  to  said 
Maxon  of  all  of  said  premises,  the  deed  executed  by  Pratt 
having  blank  grantee,  and  thereby  conveyed  unto  the 
said  G.  W.  Maxon  all  the  interest  of  the  said  J.  H.  Dowd 
in  and  to  said  premises;  that  thereupon  the  said  Maxon 
«xecut^  unto  the  said  J.  H.  Dowd  a  quitclaim  deed  for 
•certain  real  estate  in  California,  and  thereupon  purported 
to  execute  to  plaintiff  a  quitclaim  deed  to  certain  other 
real  estate  in  California;  that  said  Maxon  was  the  agent 
of  plaintiff  in  said  transfer,  and  that  the  purported  trade 
between  plaintiff  and  Maxon  was  in  reality  no  trade  at  all; 
that  thereafter  the  said  Maxon  conveyed  to  plaintiff  said 
premises  set  out  in  plaintiff's  complaint;  that  thereupon 
said  Hutchcraft,  acting  as  agent  of  plaintiff,  claimed  that, 
by  negotiations  with  said  Maxon,  defendant  Pratt  had  sur- 
rendered and  yielded  up  the  lease  which  he  and  Hutch- 
craft had  of  said  premises,  and  thereupon,  acting  as  agent 
of  the  plaintiff,  ordered  and  notified  him  to  vacate  said 
premises;  that  during  the  said  negotiations  said  Hutch- 
-craft,  as  agent  of  plaintiff,  secretly  requested  defendant, 
P.  E.  Pratt,  to  allow  said  Hutchcraft  to  arrange  a  trade 
vnth  said  Maxon,  and  not  interpose  for  fear  Maxon  could 
not  be  induced  to  close  the  contract;  that  defendant 
Pratt  would  not  listen  to  the  solicitations  of  Hutchcraft; 
1;hat  defendant,  however,  made  representations  to  Maxon 
for  the  purpose  of-  making  him  believe  that  the  lease  here- 
tofore mentioned  had  been  surrendered  and  yielded  up. 
The  plaintiff,  in  reply,  admitted  that  said  Maxon  bought 
said  premiseg  from  plaintiff  and  said  Dowd,  and  conveyed 
to  said  Dowd  certain  real  estate  in  California,  and  also 
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bought  from  plaintiff  and  Dowd  all  the  personal  property 
situated  on  said  premises  and  used  in  connection  there- 
with, in  the  tilling  and  stocking  of  said  ranch,  and  that 
Maxon  conveyed  the  same  thereafter  to  plaintiff,  and  al- 
leged that  the  transfer  of  said  premises,  together  with  the 
personal  property  thereon,  and  the  surrender  and  termina- 
tion of  said  lease,  constituted  one  transaction,  and  that 
the  defendant  and  Hutchcraf t  represented  said  Dowd  and 
plaintiff  in  said  transfer.  The  cause  was  tried  to  a  jury, 
and  they  returned  a  verdict  for  plaintiff  and  assessed  her 
damages  in  the  sum  of  $62.60.  Judgment  was  thereafter 
rendered  by  the  court  in  favor  of  the  plaintiff  in  double 
the  amount  of  damages  found  by  the  jury,  under  §  564  of 
the  Code  of  Procedure  (Bal.  Code,  §  6642). 

It  was  not  claimed  at  the  trial,  nor  was  there  any  evi- 
dence to  show,  that  the  lessee,  Pratt,  had  delivered  to  his 
lessor,  or  to  the  owner  of  the  leased  premises,  any  instru- 
ment or  memorandum  in  writing  surrendering  his  leaae^ 
hold  interest;  and  appellants  claim  that  a  surrender  could 
only  be  effected  by  some  writing  signed  by  the  lessee  and 
delivered  to  the  reversioner,  and  that  the  case  ought  not 
to  have  been  submitted  to  the  jury.  While  it  is  true, 
as  a  general  proposition,  that  a  surrender  of  a  lease,  c(m- 
sidered  as  a  conveyance  of  an  interest  in  realty,  can  only 
be  effected  by  some  deed  or  other  writing,  under  the  stat- 
ute of  frauds,  when  such  writing  is  necessary  to  the  cre- 
ation of  the  lease,  it  is  equally  true,  under  the  authorities, 
that  a  surrender  may  result  either  from  the  express  agree- 
ment of  the  parties,  if  acted  upon,  or  by  operation  of 
law.  Upon  this  proposition  the  law  is  stated  by  Wood  in 
his  work  on  Landlord  and  Tenant  as  follows: 

"  A  surrender  may  arise  either  from  the  express  agree- 
ment of  the  parties,  or  by  operation  of  law.  And,  when- 
ever a  surrender  is  implied  from  the  acts  of  the  parties. 
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it  is  a  surrender  by  operation  of  law.  This  inference  may 
be  drawn  from  anything  which  amounts  to  an  agreement 
on  the  part  of  the  tenant  to  abandon,  and  on  the  part  of 
the  landlord  to  resume,  possession  of  the  premises." 
2  Wood,  Landlord  &  Tenant  (2d  ed.)  p.  1174. 

And  Mr.  Gear  says: 

"A  surrender  may  be  inferred  from  the  circumstances 
and  conduct  of  the  parties,  evincing  that  both  agree  to 
consider  a  surrender  as  made."  Gear,  Landlord  &  Tenant, 
§192. 

And  it  was  said  by  the  supreme  court  of  Massachusetts 
that  any  acts  which  are  equivalent  to  an  agreement  on  the 
part  of  the  tenant  to  abandon,  and  on  the  part  of  the  land- 
lord to  resume,  possession  of  the  demised  premises,  amount 
to  a  surrender  of  the  term  by  operation  of  law.  Talbot 
V,  Whipphy  14  Allen,  177.  See,  also,  Amory  v.  Kan- 
noffsJcy,  117  Mass.  351  (19  Am.  Eep.  416);  12  Am.  & 
Eng.  Enc.  Law,  758h-758j;  Bedford  v.  TerhunBy  30  K  T. 
453  (86  Am.  Dec.  394);  Wheeler  v.  WaldeUy  17  Neb.  122 
(22  N.  W.  346);     BaJcer  v.  Pratty  15  HI.  568. 

Such  being  the  law,  the  question  arises  whether  the 
conduct  of  the  parties  and  the  surrounding  circumstances 
warranted  the  inference  of  the  jury  that  Pratt  had  sur- 
rendered his  interest  under  the  lease.  It  appears  from  the 
record  that,  when  the  lease  in  question  was  made,  the  land 
included  therein  was  heavily  mortgaged,  and  that  prior 
to  June  20,  1895,  one  of  the  mortgagors  was  threatening 
to  foreclose,  and  that  appellant  Pratt  was  aware  of  that 
fact;  that  he  went  to  the  city  of  Seattle  for  the  purpose 
of  selling  his  interest  in  the  land;  that  while  there,  and 
after  unsuccesssf ul  efforts  to  sell  to  several  parties,  he  final- 
ly found  a  man  by  the  name  of  G.  W.  Maxon  to  whom  he 
proposed  to  sell  a  one-half  interest  in  the  land  and  every- 
thing connected  therewith,  and  who  agreed  to  go  and  ex- 


566  HABT  ▼.  PEATT. 


Opinion  of  the  Cooit — Akdbbs,  J.  (19  Waah. 

amine  the  property  with  the  view  of  purchasing  it  Max- 
on,  however,  instead  of  going  inuniiatelj  to  the  farm, 
went  to  his  home  in  Portland,  Oregon,  and  subsequently 
wrote  to  Mr.  Pratt  that  he  had  concluded  not  to  purchase 
a  half  interest  in  the  premises,  and  on  June  13^  1895,  he 
wrote  to  Pratt  and  Hutchcraft  as  follows: 

"  I  will  make  you  the  following  oflFer,  viz.,  I  will  give 
you  the  320  acre  ranch  near  Centerville,  subject  to  incum- 
brance, as  you  understand,  including  crops,  for  your  884| 
acres,  including  all  of  the  partnership  personalty,  stock, 
crops,  etc.,  subject  to  incumbrance,  as  understood.  I  do 
not  care  to  trade  for  an  undivided  interest.  Now,  if  this 
proposition  suits  you,  wire  me  and  I  will  go  up  and  close 
the  matter  at  once." 

This  proposition  was  accepted,  and  Maxon  accordingly 
went  to  the  farm,  and,  after  viewing  it,  proceeded  to  con- 
summate the  agreement  Pratt  at  that  time  had  a  deed 
from  Dowd  of  his  interest  in  the  land,  with  grantee's  name 
in  blank,  and  that  deed  was  delivered  to  Maxon,  together 
with  a  deed  from  respondent  for  her  interest  in  the  prem- 
ises. A  bill  of  sale  of  all  the  personal  property  included  in 
the  lease  and  also  the  hay,  grain,  crops  and  utensils,  etc, 
owned  by  respondent  and  Dowd,  was  also  delivered  to 
Maxon.  Maxon  thereupon  deeded  certain  lands  in  the 
state  of  California  to  respondent  and  certain  other  lands 
to  the  said  J.  H.  Dowd,  in  accordance  with  his  original 
proposition.  Hutchcraft  testifies,  in  effect,  that,  after  that 
was  done,  Maxon  put  everything  in  his  charge  and  then 
stated  to  appellant,  P.  R.  Pratt,  that  he  would  give  him 
three  weeks  to  remove  his  family  and  effects  from  the  prem- 
ises, but  no  longer.  This  testimony  was  not  denied  hy 
appellant.  It  is  also  shown  by  the  evidence  that,  at  the 
time  the  deeds  just  mentioned  were  executed,  Maxon  called 
for  the  lease  held  by  Pratt  and  Hutchcraft;  but  it  could 
not  be  found  with  the  other  papers  that  were  delivered 
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to  Maxon,  each  of  the  lessees  supposing  that  the  other 
had  it.  Hutchcraft,  however,  says  that  it  was  considered 
as  surrendered  up  at  the  time;  and  it  appears  to  have  been 
so  considered  by  Maxon,  else  he  would  not  have  assumed 
to  control  the  possession  of  the  premises.  And,  more- 
over, it  is  in  evidence  that  at  the  time  of  this  trade,  on 
June  20,  appellant  Pratt  agreed  to  milk  the  cows  then  on 
the  ranch,  in  consideration  of  the  use  of  the  dwelling  house 
occupied  by  him.  It  was  shown  by  the  testimony  of  num- 
erous witnesses  that,  about  the  time  of  this  transaction, 
Pratt  stated  to  them  that  he  had  "  sold  out "  and  was  go- 
ing to  California  or  to  Puget  Sound.  One  of  the  witnesses 
testified  that  about  June  20,  1896,  Pratt  wanted  to  rent  his 
house,  saying  that  '^Hutchcraft  was  talking  of  putting 
him  out  of  the  house  and  in  case  he  had  to  go  sooner 
than  he  was  ready,  he  wanted  to  move  into  my  (witness's) 
house."  The  evidence  further  discloses  that  Mr.  Pratt 
virtually  gave  up  all  control  of  every  part  of  the  prem- 
ises covered  by  his  lease  except  the  dwelling  house  which 
he  was  then  occupying,  and  the  bams  and  sheds  used  in 
connection  therewith,  and  that  he  and  Hutchcraft  sub- 
mitted the  settlement  of  their  partnership  affairs  to  arbi- 
tration. It  is  true  that  Mr.  Pratt  rays  he  did  not  intend  to 
surrender  his  leasehold  interest,  but  he  admits  he  expected 
to  sell  it  to  Maxon  thereafter.  But  it  appears  to  us  from 
the  evidence,  including  his  own,  that  Pratt  finally  con- 
cluded not  to  leave  the  farm  within  the  time  limited  by 
Maxon,  on  account  of  a  difficulty  he  had  with  Hutchcraft 
on  or  about  the  22d  of  June,  and  not  because  he  had  not 
promised  and  intended  to  leave.  In  fact,  Mr.  Pratt  stated, 
in  effect,  to  some  of  the  witnesses  who  testified  in  the 
case,  that  he  was  not  questioning  the  sale,  but  the  "  under- 
handed manner  "  in  which  he  thought  Hutchcraft  had  got- 
ten the  possession  of  the  farm.    It  appears  that,  after  the 
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deedfi  from  Dowd  and  respondent  had  been  given  to  Maxon, 
he  started  for  home  and  was  accompanied  by  Hutchcraft 
as  far  as  the  city  of  Centralia,  and  that,  while  there,  Hutch- 
craft purchased  the  premises,  and  the  property  included 
in  the  bill  of  sale  above  mentioned,  from  Maxon,  for  the 
respondent  for  the  sum  of  $600  and  certain  real  estate; 
but,  instead  of  making  a  new  deed  from  Maxon  to  respond- 
ent for  the  interest  bought  of  Dowd,  the  respondent's 
name  was  inserted  in  the  Dowd  deed,  thus  making  it  ap- 
pear to  be  a  purchase  directly  from  Dowd,  instead  of  from 
Maxon,  as  the  fact  really  was.  The  court,  however,  in- 
structed  the  jury,  in  substance,  that  that  fact  made  no  dif- 
ference to  Pratt  as  he  could  in  no  way  be  injured  thereby, 
and  no  objection  was  made  to  the  instruction.  In  fact,  no 
exceptions  were  taken  to  any  part  of  the  court's  charge  to 
the  jury.  In  view  of  all  the  facts  and  circumstance  of 
the  case,  including  the  acts  of  the  parties,  we  think  the 
jury  were  warranted,  under  the  instructions  of  the  court, 
as  to  the  law,  in  concluding  that  the  appellant  intended  to, 
and  did,  surrender  his  leasehold  interest  to  Maxon  as  a 
part  of  the  transaction  of  June  20,  1895. 

But  appellants  insist  that  the  court  erred  in  receiving 
in  evidence  the  declarations  of  Pratt,  as  testified  to  by  these 
various  witnesses,  on  the  ground  that  no  sufficient  founda- 
tion had  been  laid  for  their  introduction.  But  it  is  a  suffi- 
cient answer  to  this  contention  to  observe  that  the  testi- 
mony was  not  given  for  the  purpose  of  impeachment,  but 
was  adduced  as  independent  evidence  in  chief,  and  it  was 
therefore  admissible  as  the  declarations  of  a  party  to  the 
record.    1  Greenleaf,  Evidence  (15th  ed.),  §  171. 

It  is  also  contended  by  appellants  that  there  was  no  sur 
render  of  the  lease,  for  the  further  reason  that  the  sur- 
render, if  made  at  all,  was  to  Maxon,  and  that  he  had  no 
interest  in  the  premises,  and  therefore  was  not  entitled 
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to  accept  a  surrender  of  the  lease.  Under  the  familiar 
rule  that  a  surrender  must  be  made  to  the  lessor  or  to  the 
party  who  has  the  immediate  estate  in  reversion,  it  would 
appear  from  the  allegation  of  the  answer  that  the  land 
was  sold  to  Maxon;  that^  as  against  appellants,  Maxon  was 
the  reversioner.  If,  however,  the  other  allegation  be  true, 
that  Maxon  was  but  the  agent  of  the  respondent,  then  the 
same  result  would  follow;  for  if  the  surrender  was  made 
to  respondent's  agent  and  accepted  by  him  for  her,  it  was 
•equivalent  to  a  surrender  to  her  in  the  first  instance. 

There  does  not  appear  to  be  any  substantial  foundation 
for  appellants'  contention  that  the  court  had  no  right  to 
give  judgment  for  double  damages,  under  the  rule  an- 
noimced  by  this  court  in  Hall  &  Paulson  Furniture  Co. 
V.  Wilbur,  4  Wash.  644  (30  Pac.  665),  and  Oaffney  v. 
Megrathy  11  Wash.  456  (89  Pac.  973).  Such  damages 
were  substantially  claimed  in  the  complaint,  and  were 
therefore  recoverable  under  the  rule  laid  down  in  those 
cases. 

Upon  the  whole  case,  we  are  of  the  opinion  that  the  judg- 
ment should  be  affirmed,  and  it  is  so  ordered. 

Scott,  C.  J.,  and  Dunbab,  Gokdon  and  Rbavis,  JJ., 
concur. 


[No.  2845.    Decided  June  30. 1898.] 

Landbs    Estate    Company,   Respondent,  v.   Clallam 
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An  erroneous  assessment  of  property  for  taxation  will  not  be 
interfered  with  by  the  courts,  unless  a  substantial  overvaluation 
la  clearly  established. 
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A  finding  of  tlie  court  that  an  assessment  of  certain  lands  was 
fraudulent  and  excessive  is  warranted,  when  the  evidence  shows 
that  the  assessor  informed  the  landowner  that  the  valuation  for 
the  current  year  would  be  the  same  as  the  year  before;  that  the 
land  owner  relied  ui>on  such  statement;  that  the  assessor  in 
fact  largely  increased  the  valuation,  which  was  not  corrected  by 
th9  board  of  equalization,  owing  to  an  oversight;  that  the  land 
owner  had  no  knowledge  thereof  until  after  the  adjournment  of 
the  board  of  equalization;  and  that  the  real  value  of  the  land 
was  the  same  as  that  placed  upon  it  the  year  before. 

One  who  brings  an  action  to  obtain  a  reduction  in  the  amount 
of  his  assessment  need  only  tender,  under  Code  Proc.  §§  676,  677 
(Bal.  Code,  §§  5678,  5679),  the  sum  averred  in  good  faith  to  be 
justly  due,  and  offer  to  pay  any  further  sum  that  may  be  found 
due;  and  the  finding  in  such  case  of  a  larger  amount  due  by  the 
court  would  affect  only  the  question  of  costs. 

Appeal  from  Superior  Court,  ClaUam  County. — ^Hon. 
J.  G.  McClinton,  Judge.     Affirmed. 

George  C.  Hatch^  for  appellants. 
Benton  Bmbree,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  action  was  brought  to  obtain  a  re- 
duction in  the  assessment  of  taxes  on  certain  real  estate  for 
the  years  1895-96,  on  the  ground  that  it  had  been  fraudu- 
lently assessed  at  much  more  than  its  true  value.  A  ten- 
der was  made  of  what -the  plaintiff  averred  to  be  the  amount 
of  taxes  justly  due.  A  trial  was  had  and  a  reduction  made, 
but  not  as  low  as  the  plaintiff  claimed.  The  defendant 
has  appealed.  It  was  alleged,  and  the  court  found,  that 
at  the  time  of  making  the  assessment  the  assessor  or  his 
deputy  informed  the  plaintiff  that  such  assessment  would 
be  the  same  as  for  the  year  1894,  or  that  it  would  not  ex- 
ceed that  amount,  but  thereafter  in  fact  assessed  the  prop- 
erty for  a  largely  increased  amoimt,  and  that  the  plaintiff, 
relying  upon  said  representations  and  having  no  notice  of 
the  valuations  placed  on  the  property  by  the  assessor,  did 
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not  go  before  the  board  of  equalization  and  ask  for  a  re- 
duction, and  did  not  know  of  such  exorbitant  valuations 
until  a  long  time  after  the  board  had  adjourned.  There 
is  no  contention  that  the  plaintiff  did  not  act  diligently 
when  it  obtained  the  knowledge. 

The  court  found  the  value  of  the  property  to  be  the  same 
as  that  placed  upon  it  in  1894,  and  also  found  that  the 
board  of  equalization,  on  account  of  an  oversight,  did  not 
consider  or  equalize  the  valuation  of  said  lands  with  that 
placed  upon  other  lands  in  the  vicinity,  but  would  have 
done  so  but  for  such  unintentional  omission,  and  that  said 
property  was  assessed  for  much  more  than  like  property 
in  the  vicinity.  The  finding  of  the  court  on  the  matter  of 
the  assessment  was,  in  substance,  that  it  was  a  fraudulent 
one,  and  we  are  of  the  opinion  that  the  evidence  was  suffi- 
cient to  sustain  it. 

We  fully  concur  in  the  appellant's  argument  to  the 
effect  that  an  assessment  ought  not  to  be  interfered  with 
unless  a  substantial  overvaluation  is  clearly  established; 
but,  without  entering  into  the  details  of  the  several  assess- 
ments discussed  by  appellant,  we  are  of  the  opinion  that 
the  reduction  granted  by  the  court  was  a  substantial  one. 
Questions  are  raised  relating  to  the  admissibility  of  certain 
of  the  evidence,  but  it  is  unnecessary  to  set  them  forth  in 
detail,  for  some  are  immaterial,  and  there  is  enough  com- 
petent, unquestioned  proof  to  sustain  the  findings. 

It  is  contended  that  no  sufficient  tender  was  alleged,  but 
the  complaint  contains  a  direct  allegation  of  the  tender 
of  the  taxes  for  the  years  1895-96,  of  the  amount  that  the 
plaintiff  alleged  to  be  justly  due,  and  that  the  same  was 
made  good  by  bringing  the  amount  into  court;  and  this  was 
not  denied.  The  real  contention,  however,  is  that  the  ten- 
der was  insufficient,  under  §§  676,  677,  2  Hill's  Code 
(Bal.  Code,  §§  5678,  5679),  because  the  court  found  that 
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more  was  due  than  the  sum  tendered.  If  the  plaintiff  is 
bound,  under  this  statute,  at  his  peril,  to  tender  a  sum 
adequate  to  cover  what  the  court  may  thereafter  find  to  be 
a  just  tax,  in  order  to  maintain  his  action,  he  would  be 
largely  deprived  of  any  benefit  thereby;  for,  if  his  ten- 
der should  be  too  small,  his  action  would  be  dismissed,  and, 
if  too  large,  he  would  lose  the  excess.  We  think  the  stat- 
ute is  compUed  with  by  averring  the  amount  justly  due, 
and  the  tender  of  it,  keeping  it  good  and  offering  to  pay 
such  further  sum  as  should  be  f oimd  due,  if  any,  if  such 
tender  is  made  in  good  faith;  and  that  the  finding  of  a 
larger  amount  by  the  court,  where  the  plaintiff  had  acted 
in  good  faith,  could  only  affect  the  question  of  costs. 

Affirmed. 

Eeavis,  Anders,  Gordon  and  Dunbar,  JJ.,  concur. 


(No.  2934.    Decided  Jane  30,  1898.1 

19  878  Georqe  H.  Hull,  Appellant^  v.  Joseph  Stephenson 

tSU    206 

et  aL,  Respondents. 

HIGHWAYS  —  ALTBRATION     AND     BSTABLIBHlfBNT  —  OBDBa    OP    COUHTT 

COM  MIBSfONBRB  —  APPBAL  —  PABTIB8. 

A  final  order  of  the  board  of  county  commlasloners  yacatlng 
a  road  and  estabUshinc^  another,  in  lieu  thereof,  is  appealaible. 

Under  Laws  1895,  p.  82,  §2,  giving  a  landowner  residing  in 
the  yicinity  the  right  to  petition  for  the  establishment  of  a  coun- 
ty road,  although  he  does  not  own  lands  abutting  thereon,  the 
qualification  to  petition  for  the  road  carries  with  it  the  ri^t 
to  resist,  if  so  desired,  and  consequently  the  right  of  appeal  from 
an  adverse  decision. 

Appeal  from  Superior  Court,  Yakima  County. — Hon. 
John  B.  Davidson,  Judge.    Reversed. 
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Whitson  &  Parker  J  for  appellant. 
Vestal  Snyder  (E,  B,  Preble,  of  counsel),  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — One  John  Stone  and  others,  by  a  petition 
in  writing,  made  application  to  the  board  of  county  com- 
missioners of  Yakima  county  for  the  alteration  of  a  coimty 
road  by  vacating  the  same  and  the  establishment  of  an- 
other in  lieu  thereof,  imder  the  act  (Laws  1895  p.  82; 
Bal.  Code,  §3771  etseq.). 

The  appellant,  being  the  owner  of  certain  lands  situate 
in  said  road  district,  and  a  resident  and  taxpayer  therein, 
with  other  residents  and  taxpayers  residing  in  the  vicinity 
of  said  road,  filed  with  the  board  a  remonstrance  in  writ- 
ing, protesting  against  the  vacation  and  discontinuance 
of  the  established  road  and  the  establishment  of  another 
in  lieu  of  it,  as  petitioned  for.  Thereafter  a  hearing  was 
had  before  the  board  of  commissioners,  and  after  reciting 
certain  matters  set  forth  in  the  petition  and  that  they 
had  examined  the  report  of  the  viewers  and  the  petition 
and  remonstrances,  and  heard  all  the  testimony  for  and 
against  the  proposed  alteration,  and  were  fully  advised  in 
the  premises,  the  board  made  an  order  vacating  the  road 
proposed  to  be  vacated  and  establishing  the  other  as 
prayed  for  in  the  petition.  Whereupon  an  appeal  was 
taken  to  the  superior  court  of  said  county.  The  respond- 
ents moved  to  dismiss  it  on  two  grounds:  First,  that  the 
order  was  not  an  appealable  one;  and,  second,  that  it  did 
not  appear  that  appellant  had  legal  capacity  to  take  such 
appeal.  The  superior  court  granted  the  motion  to  dismiss, 
and  an  appeal  was  taken  to  this  court. 

In  support  of  the  proposition  that  the  order  was  not 
an  appealable  one,  respondents  cite  Lawry  v.  County  Comr 


^ 


574  HULL  V.  STEPHENSON. 

Opinion  of  the  CJourt — Scott,  0.  J.  [19  Wash. 

missioners,  •12  Wash.  446  (41  Pac.  190),  and  Oli/mpia 
Water  Works  v.  Thurston  County^  14  Waah.  268  (44 
Pac.  267).  But  we  are  of  the  opinion  that  neither  of  these 
cases  applies.  In  the  first  case  it  was  said,  in  substance, 
that  it  was  manifest  that  it  was  only  intended  to  give  the 
right  of  appeal  to  parties  to  ordinary  proceedings  before  the 
board,  or  to  persons  directly  interested  therein,  or  who 
had  properly  presented  a  matter  before  the  board  for  their 
determination,  etc.,  and  it  was  held  in  that  case  that  the 
order  was  not  an  appealable  one,  under  Greneral  Statutes, 
§  298  (1  HilFs  Code),  as  the  duties  resting  upon  the  board 
of  commissioners  with  reference  to  county  seats  were  sep- 
arate and  distinct  from  their  ordinary  duties;  and  this  was 
substantially  the  holding  in  the  second  case  cited,  being 
that  said  statute  did  not  apply  to  matters  coming  before 
the  board  when  sitting  as  a  board  of  equalization,  such  as 
determining  the  value  of  property  listed  for  taxation.  But 
the  matter  of  laying  out  and  discontinuing  county  roads 
is  made  a  part  of  the  general  duties  of  the  board,  and  may 
be  brought  on  for  action  at  any  session.  See  §  281,  subd. 
2,  1  Hill's  Code  (Bal.  Code,  §  342).  This  appeal  was  taken 
from  a  final  order,  in  relation  to  which  the  boaid  had  heard 
evidence  as  to  the  several  matters  upon  which  they  must 
pass;  one  of  which  was  whether  the  alteration  of  the 
road  and  the  establishment  of  another,  as  petitioned  for, 
would  be  of  public  utility.  We  think  an  appeal  would  lie 
from  the  order,  under  said  statute. 

It  is  contended  that  the  appellant  had  no  right  to  take  the 
appeal  to  the  superior  court,  because  it  did  not  appear 
that  he  was  interested  in  land  abutting  on  the  road  to  be 
vacated,  or  on  the  road  to  be  established,  and  for  that 
reason  that  he  could  not  be  an  interested  party.  We  do 
not  think  this  would  hold  good;  for  a  party  might  be 
directly  interested  in  such  a  matter,  although  he  did  not 
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own  any  lands  directly  abutting  upon  the  road  to  be  va- 
cated, or  the  one  to  be  established  in  lieu  thereof.  This 
might  affect  the  degree  of  his  interest,  but  he  might  have 
a  direct,  valuable  and  substantial  interest  without  such  own- 
ersdiip,  entirely  different  from  that  of  a  person  residing  in 
a  remote  part  of  the  county.  This  appellant  made  himself 
a  party  to  the  proceeding  by  appearing  before  the  board 
and  reraonsti-ating.  He  would  have  been  a  competent 
petitioner  for  the  road,  under  §  2  of  the  act  (Bal.  Code, 
§  3772),  as  he  resided  in  the  vicinity.  The  right  to  petition 
is  not  limited  to  persons  owning  land  abutting  upon  the 
road  to  be  vacated  or  established.  Being  competent  to 
petition  for  the  establishment  of  the  road,  he  certainly 
would  have  a  right  to  resist  it,  and  consequently  could 
appeal,  under  said  section,  from  a  final  adverse  decision. 

In  consequence  of  the  foregoing,  it  is  not  necessary  to 
consider  whether  §  1978,  1  HilFs  Code,  is  in  force.  Re- 
versed and  remanded  for  trial. 

Reavis,  Dunbae,-Gobdon  and  Anders,  J  J.,  concur. 


[No.  2936.    DecldedJuly  1,1898.1 

Peter  Anderson,  Respondent,  v.  Inland  Telephone 
AND  Telegraph  Company,  Appellant 

MABTBB  AND  BERVAST  —  INJURIES    TO    BBBVANT  —  CONTRIBUTOBY    NBG- 

UGBNCB — BLBCTRICAL  APPLIANCES. 

A  lineman  in  the  employ  of  a  telephone  company,  among 
whose  duties  was  the  inspection  of  poles  and  wires,  and  who  was 
equipped  with  apparatus  for  testing  electric  insulators,  was 
chargeable  with  contributory  negligence,  as  the  direct  cause  of 
injuries  received  while  climbing  a  pole  used  Jointly  by  the  tele- 
phone company  and  an  electric  railway,  by  reason  of  his  coming 
in  contact  with  a  guy  wire  suppoiting  a  trolley  wire,  which  had 
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become  highly  charged  with  electricity,  owing  to  the  breaking 
of  an  insulator,  when  by  the  exercise  of  care  on  his  part  he 
could  have  learned  of  the  danger. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Leandeb  H.  Peatheb,  Judge.    Reversed. 

Blake  &  Post,  for  appellant. 

Wirt  W.  Saunders,  and  W.  J.  Thayer,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — The  respondent,  a  servant  of  the  Inland 
Telephone  &  Telegraph  Company,  brought  an  action 
against  the  said  telephone  company  and  the  Spokane  Street 
Railway  Company.  The  complaint  alleges  that  at  the  time 
the  accident  occurred,  the  plaintiff  was  a  lineman  in  the 
employ  of  the  Inland  Telephone  &  Telegraph  Company; 
that  the  two  defendants  used  in  common  a  pole  located  on 
the  comer  of  Olive  and  Hamilton  streets,  in  the  city  of 
Spokane;  that  the  telephone  company  used  said  pole  for 
holding  up  telephone  wires,  and  the  street  railway  com- 
pany had  fastened  to  said  pole  a  span  wire  or  guy  wire, 
which  ran  to  the  pole  from  the  trolley  wire  used  by  the 
street  railway  company;  that  the  plaintiff  ascended  said 
pole  for  the  purpose  of  stringing  a  wire  on  the  pole,  and, 
while  on  the  pole,  came  in  contact  with  the  span  wire  be- 
longing to  the  street  railway  company,  touched  the  same, 
received  an  electric  shock,  and  fell  to  the  ground,  breaking 
his  leg  as  a  result  of  said  fall;  that  the  wire  which  plain- 
tiff touched,  which  belonged  to  the  street  railway  company, 
was  not  designed  or  intended  to  carry  electricity,  but  was 
used  as  a  support  for  the  trolley  wire  used  by  said  street 
railway  company,  but  through  the  careless  and  negligent 
acts  of  the  street  railway  company,  said  wire  was  at  the 
time  charged  with  a  strong  current  of  electricity,  and  was 
negligently  left  by  the  street  railway  company  uninsulated. 
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and  in  a  dangerous  and  unsafe  condition;  that  both  of  the 
defendants  knew,  and  by  the  exercise  of  reasonable  care 
might  have  known,  and  that  plaintiff  did  not  know,  and  by 
the  exercise  of  reasonable  care  could  not  have  known,  the 
fact  that  said  wire  was  charged  with  electricity.  Upon  the 
trial  of  the  cause,  by  stipulation,  the  street  railway  was 
dismissed  from  the  action,  and  a  judgment  was  obtained 
against  the  appellant,  the  Inland  Telephone  &  Telegraph 
Company.    From  such  judgment  this  appeal  is  taken. 

The  contention  of  the  respondent  is  that  it  is  the  duty 
of  the  master  to  furnish  the  employe  with  a  safe  place  to 
work,  and  with  safe  and  suitable  machinery  or  appliances, 
and  that  this  duty  is  a  continuing  one,  which  is  imposed 
upon  the  master  during  employment.     There  is  no  doubt 
that  this  proposition  of  law  is  a  correct  one,  and  it  may 
be  stated  as  a  corollary  to  the  proposition  enimciated  above, 
that  the  law  charges  the  master  with  knowledge  which  he 
ought  to  have  had;     and  it  is  settled  law  that  he  ought 
to  know  that  which  by  the  exercise  of  reasonable  care  he 
would  have  discovered.    Also,  it  may  be  accepted  as  uni- 
versally conceded  law  that  the  responsibility  of  the  master 
cannot  be  transferred  to  another,  and  that  when  a  duty 
is  imposed  upon  him,  and  another  is  employed  by  him  to 
perform  that  duty,  the  negligence  of  the  agent  will  be 
imputed  to  the  master.    But  this  case  must  be  considered 
^th  reference  to  another  universally  accepted  proposi- 
tion, viz.,  that,  when  a  servant  enters  into  an  employment 
i^bich  is  necessarily  hazardous,  he  will  be  presumed  to  have 
aBSumed  all  the  ordinary  risks  incident  to  such  service; 
and  the  fact  that  the  service  is  necessarily  a  dangerous  one 
does  not  increase  the  master^s  liability  if  the  injury  result- 
ed £rom  the  natural  and  ordinary  incidents  of  the  undertake 
ixi^;,  presuming,  of  course,  that  the  servant  is  a  person 
o£  mature  years  and  common  understanding.    The  trouble 
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in  tJiis  case  is  not  so  much  to  determine  what  the  law  is  in 
regard  to  the  duties  of  master  and  servant  as  it  is  to  apply 
the  law  to  the  group  of  circumstances  in  the  case.  It  is 
the  insistence  of  the  appellant  that>  under  the  circum- 
stances of  this  case,  there  was  no  duty  resting  upon  the 
master  to  inspect  the  insulator  which  was  the  cause  of  the 
current  flowing  from  the  trolley  wire  to  the  span  wire. 
It  may  be  stated  here  that  the  insulator,  which  was  a  poi^ 
celain  one,  broke,  by  reason  of  which  the  guy  wire  came  ia 
contact  with  the  charged  wire  of  the  railway  company,  and 
this  guy  wire,  being  attached  to  the  post  which  the  re> 
spondent  was  climbing,  was  the  wire  with  which  he  came 
in  contact.  We  have  examined  with  particular  care  both 
the  record  in  this  case,  and  the  cases  cited  by  respondent 
and  appellant,  and  all  other  authority  bearing  upon  the 
case  which  we  have  been  able  to  find,  but  have  not  been 
able  to  find  a  case  exactly  in  point,  it  being  conceded  by 
the  authorities  generally  that  the  proper  application  of 
well-known  principles  governing  the  responsibilities  of 
masters  depends  largely  upon  the  circimistanees  of  each 
case.  But,  from  such  an  investigation  as  we  have  been  able 
to  make,  we  are  forced  to  the  conclusion  that  no  absolute 
duty  rested  upon  the  master  in  this  case  to  prevent  the 
charging  of  this  guy  wire,  or,  in  other  words,  to  preserve 
inviolable  the  insulators,  so  far  as  the  safety  of  the  respond- 
ent is  concerned.  The  respondent  here  was  a  HnftmaTij 
and  had  been  in  the  employ  of  the  company  for  something 
over  two  years,  working  first  as  a  groundman,  and  for  two 
years  or  more  had  been  working  as  a  lineman. 

It  is  contended  by  the  respondent  that  the  qu^tion  of 
whether  or  not  the  respondent  was  an  inspector  is  a  ques- 
tion of  fact,  upon  which  the  testimony  is  conflicting,  and 
that,  therefore,  the  verdict  of  the  jury  upon  that  proposi- 
tion is  binding  upon  the  court    We  think,  in  any  ev^it. 
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the  judgment  would  have  to  be  reversed  by  reason  of  the 
instructious  given  by  the  court;    but,  with  the  view  that 
we  take  of  the  master's  liability  under  the  undisputed 
testimony,  it  will  not  be  necessary  to  notice  these  errors. 
It  is  true  that  the  respondent  testified  that  he  was  not  an 
inspector,  and  that  he  also  testified,  notwithstanding  the 
fact  that  he  had  alleged  in  his  complaint  that  he  was  a 
lineman,  that  he  was  not  a  lineman;     but  the  testimony 
was  evidently  with  reference  to  a  definition  or  a  statement 
of  the  lineman's  duty  as  given  by  Mr.  Hopkins,  the  super- 
intendent of  the  telephone  company,  and  the  later  testi- 
mony, not  only  of  the  appellant,  but  of  the  respondent 
and  his  witnesses,  shows  conclusively,  it  seems  to  us,  that, 
while  not  nominally  an  inspector,  the  duties  of  a  lineman 
embraced  the  duties  of  an  inspector.    Corporations  of  this 
kind  act  through  employes.     Necessarily  they  cannot  act 
in  any  other  way.    An  inspection  of  their  lines  and  posts 
and  insulators  must  be  made  by  the  employes.    In  this  case 
it  is  an  admitted  fact  that  there  was  no  regular  inspector 
and  no  inspectors  other  than  the  linemen.    It  is  true  that 
some  of  the  railroad  cases  cited  by  the  respondent  decided 
that  it  was  the  duty  of  the  company  under  certain  circum- 
stances to  have  inspectors,  but  we  think  none  of  those 
cases  are  in  point  here.    In  this  case  the  respondent  and 
the  other  linemen  testified  that  thev  knew  that  the  line  or 
^  .Wok  oeoupM  the  ta«.W  jomU,  ^K  th,  ^ 
with  which  respondent  came  in  contact  was  charged  with 
electricity.     The  respondent  testified  that  he  knew  the 
power  of  electricity,  and  the  danger  that  would  be  incurred 
"by  coming  in  contact  with  a  live  wire;    that  he  knew  that, 
if  the  insulator  broke,  the  result  would  be  that  the  wire 
Tirhich  he  touched  would  be  charged;     and  he  knew  also 
that  porcelain  insulators  frequently  did  break.     It  seems 
to  us  that  this  brings  him  within  the  rule  which  we  have 
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announced  above — ^that  when  he  accepted  the  employment, 
that  was  necessarily  hazardous,  he  assumed  this  risk,  which, 
under  all  the  testimony,  was  an  ordinary  risk,  and  that  he 
did  not  exercise  the  discretion  which  he  ought  to  have 
exercised  in  testing  this  wire.  The  testimony  shows  that, 
shortly  after  the  accident,  one  of  the  appellant's  witnesses, 
Mr.  Dart,  observed  the  insulator,  and  separated  it  from 
the  wires,  and  it  was  made  an  exhibit  in  court.  He  also 
testified  that  the  insulator  when  it  was  exhibited  was  in 
the  same  condition  that  it  was  immediately  after  tiie  acci- 
dent, when  he  first  discovered  it  About  one-half  of  the 
insulator  was  gone,  and  there  was  some  contention  devel- 
oped in  the  trial  as  to  whether  the  broken  part  of  the 
insulator  was  towards  the  post  which  respondent  climbed; 
and  it  was  conceded  this  might  have  been  detected  by  a 
lineman  who  was  accustomed  to  looking  at  such  things, 
if  the  broken  part  of  the  insulator  had  been  next  to  the 
post.  We  think,  and  such  was  the  opinion  of  the  lower 
court  who  heard  the  testimony,  that  it  is  demonstrated 
that  it  was  a  physical  impossibility  for  the  broken  part 
of  this  insulator  to  have  been  in  the  opposite  direction  from 
the  post  without  making  a  complete  insulation.  This, 
therefore,  must  be  considered  an  established  fact  in  the 
case.  The  respondent  says  that  he  glanced  at  the  insulator 
when  he  went  to  ascend  the  post,  but  did  not  give  it  any 
particular  attention,  and  did  not  make  any  test.  The  tes- 
timony of  the  other  linemen  was — and  it  is  not  c<mtn>- 
verted — that  linemen  carried  apparatus  by  which  they 
could  test  insulators,  and  that  they  understoood  tibat  they 
had  to  look  out  for  themselves  so  far  as  danger  was  con- 
cerned. It  appears  from  the  testimony  that  the  respond- 
ent must  have  known  that  no  other  inspector  was  kept  by 
the  company,  and,  even  if  there  had  been,  it  is  impracti- 
cable for  an  inspector  to  make  tests  that  would  protect 
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workmen  at  all  times.  An  inspector  cannot  be  maintained 
at  every  insulator.  An  insulator  might  be  tested  and  found 
sound  at  one  hour  of  the  day,  and  the  next  hour  it  might 
be  broken,  so  that  it  would  not  insulate  the  wires,  and  the 
only  way  in  which  workmen  could  be  protected  would  be 
to  make  these  tests  themselves;  and  it  was  testified  in  this 
case  by  the  respondent  that  it  would  only  have  required 
a  moment's  time.  While  there  is  no  gainsaying  the  rule 
that  under  ordinary  circumstances  the  employ^  has  the 
right  to  rely  upon  the  fact  that  the  master  will  furnish 
him  a  safe  place  to  work  and  safe  appliances,  yet  the  law 
does  not  intend  that  this  shall  be  a  blind  and  unreasonable 
reliance,  but  that  reasonable  men  shall  exercise  in  a  rea- 
sonable manner  the  faculties  of  which  they  are  possessed. 
It  seems  to  us  it  would  only  have  been  such  reasonable 
exercise  of  prudence  upon  the  part  of  the  respondent  in 
this  case  to  have  tested  this  wire  before  he  touched  it. 

While  there  has  been  possibly  some  conflict  in  authority 
over  cases  which,  in  principle,  were  something  like  the  case 
at  bar,  we  think  the  great  weight  of  authority  sustains  the 
view  which  we  have  taken.  The  first  case  cited  by  appel- 
lant— Flood  V.  Western  Union  Telegraph  Co.,  181  N.  T. 
603  (30  N.  E.  196)— was  an  action  for  the  death  of  the 
servant  while  working  as  lineman  on  the  telegraph  pole, 
caused  by  leaning  his  weight  on  one  of  the  cross-arms,  so 
that  it  broke,  causing  him  to  fall.  The  court  there  de- 
cided that  the  defendant's  inspectors  (and  it  seems  con- 
ceded in  that  case  that  they  had  inspectors)  were  not  re- 
quired to  climb  each  pole,  and  examine  the  arms;  and 
the  deceased  knew  this,  having  been  employed  by  defend- 
ant for  several  years,  part  of  the  time  as  inspector,  and  the 
rest  of  the  time  as  a  lineman.  The  court,  among  other 
things,  said: 

"  The  linemen  all  discharge  their  duties  in  the  daytime. 
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They  have  frequent  occasion  to  climb  the  poles^  and  work 
about  the  arms,  and  obviously  they  are  lie  persons  who 
are  expected  to  see  the  condition  of  the  arms,  and,  if  they 
find  them  insufficient,  to  replace  them,  or  to  report  the 
fact." 

And  so  in  this  case  it  was  the  linemen,  and  the  linemen 
only^  who  were  in  the  habit  of  climbing  these  poles;  and 
under  the  undisputed  testimony,  there  being  no  one  else 
to  inspect  them,  it  was  the  duty  of  the  linemen,  before 
taking  hold  of  the  wire  which  might  become  dangerously 
chained  with  electricity,  to  test  the  same.  So  well  under- 
stood are  the  general  duties  of  a  lineman,  and  the  oppor- 
tunities which  he  has  for  examining  the  poles  and  the 
instruments  with  which  he  works,  that  it  was  held  in 
McOorty  v.  Southern  New  England  Telephone  Co.,  69 
Conn.  636  (38  Atl.  359;  61  Am.  St.  Eep.  62),  that  a 
lineman  in  the  employ  of  the  telephone  company  could  not 
recover  for  an  injury  caused  by  a  fall  of  a  pole  upon  which 
he  was  at  work,  notwithstanding  a  prior  statement  by  the 
foreman  that  he  had  been  up  the  pole,  and  that  it  was 
safe,  where  plaintiff  knew  that  it  was  the  rule  and  custom 
for  each  lineman  to  test  the  pole  for  himself,  and  that 
suitable  appliances  were  at  hand  for  making  such  test,  and 
for  securing  the  pole  in  case  the  lineman  doubted  its 
safety.  It  seems  to  us  that  the  circumstances  of  this  case 
are  parallel  with  the  circumstances  surrounding  the  case 
at  bar,  although  there  is  an  attempt  by  respondent  in  his 
brief  to  distinguish  them.  It  was  true  that  the  trial  court 
found  in  that  case  "that  it  was  the  rule  and  custom,  in 
this  branch  of  the  work,  that  ^  each  lineman  should  look 
out  for  his  own  safety  in  climbing  poles '  ";  but  the  un- 
disputed testimony  in  this  case  is  to  the  same  effect 
Bergin  v.  Telephone  Co.,  70  Conn.  54  (38  Atl.  888),  was 
a  case  where  a  telephone  company  and  an  electric  railroad 
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companj  used  the  same  pole  for  their  wires;  and  the 
court  held  that  the  law  did  not  absolutely  require  the  tele- 
phone company,  as  between  it  and  its  linemen,  to  inspect 
and  test  guy  wires  and  circuit  breakers  put  in  by  such 
railroad  company,  to  discover  whether  they  were  in  a  safe 
condition,  but  whether  the  employer  or  employfi  should 
discharge  such  duty  depended  upon  the  circumstances  of 
the  particular  case.  In  commenting  on  the  testimony  in 
that  case,  the  court  said: 

"Linemen  are  employed  by  the  telephone  company, 
among  other  things,  for  the  purpose  of  doing  work  which 
is  dangerous,  by  reason  of  the  possible  contact  of  the  tele- 
phone wires  with  highly  charged  wires  of  the  street  rail- 
way or  other  companies.  The  linemen  are  to  do  their 
own  testing  in  such  work.  The  telephone  company  has  no 
other  men  than  the  linemen  to  do  the  testing,  as  the  line- 
men knew;  and  there  was  nothing  to  prevent  Delaney 
[who  was  the  plaintiff  in  the  case]  from  testing  the  guy 
wire,  and  the  linemen  on  this  job  were  furnished  with  all 
the  tools,  appliances  and  wires  with  which  to  test  wires  of 
the  electric  street  railway  company." 

This  case  seems  to  us  in  principle  to  be  almost  parallel 
with  the  case  at  bar.  It  is  insisted  by  the  respondent  that 
the  first  case  cited  (Flood  v.  Telegraph  Co.,  supra)  is  in- 
consistent with  the  previous  case  in  the  same  court  (viz., 
Btishby  V.  New  York,  L.  E.  &  W.  R.  R.  Co.,  107  K  Y. 
374,  1  Am.  St.  Eep.  844,  14  N.  E.  407),  in  which  it  was 
held  that  the  defendant  was  liable  to  a  brakeman  on  ac- 
count of  a  wooden  stake  breaking  because  of  a  latent  de- 
fect. We  think  the  circumstances  of  this  latter  case  were 
altogether  different,  and  it  was  evidently  considered  by  the 
court  deciding  the  case  of  Flood  v.  Western  Union  Tele- 
graph Co.,  supra,  that  no  inconsistent  principles  were  ap- 
plied in  the  two  cases,  for  the  former  case  is  not  overruled 
or  mentioned  in  the  latter  opinion.     Dixon  v.  Western 
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Union  Telegraph  Co.,  68  Fed.  630,  was  a  case  where  the 
plaintiff  was  an  employ^  of  the  tel^raph  company,  and, 
when  engaged  with  others  in  stringing  wires  on  its  poles, 
was  instructed  to  climb  a  pole  belonging  to  another  com- 
pany, to  get  certain  wires  out  of  the  way.  While  descend- 
ing, after  performing  the  work,  he  fell,  in  consequence  of 
one  of  the  spikes  being  insufficiently  secured.  It  was  held 
that  the  danger  from  which  the  accident  resulted  was  one 
of  the  risks  of  plaintiff's  employment,  which  was  assumed 
by  him,  and  for  which  his  employer  was  not  liable.  That 
case,  however,  is  not  as  strong  a  case  in  favor  of  the  mas- 
ter as  the  case  at  bar,  for  there  the  plaintiff  was  directed 
by  the  foreman,  who  was  at  the  time  acting  for  the  defend- 
ant.   The  court  laid  down  the  rule  in  that  case  as  follows: 

"  The  employer  is  not  an  insurer  of  the  safety  and  suffi- 
ciency of  the  tools,  machinery,  or  appliances  fumi^ed 
to  the  employe  for  his  use,  nor  is  he  a  guarantor  of  the 
safety  of  the  place  where  or  upon  or  about  which  the  «n- 
ploye  is  required  to  work.  The  duty  cast  by  law  upon  the 
employer  is  to  use  ordinary  and  reasonable  care  to  furnish 
safe  and  sufficient  tools,  machinery,  and  working  places. 
If  he  has  done  this,  he  has  performed  the  full  measure 
of  his  duty.  The  employe,  in  order  to  recover  for  defects 
in  the  appliances  or  working  places  of  the  business,  must 
allege  and  prove  that  the  appliance  was  defective,  or  the 
working  place  insecure;  that  the  employer  had  notice  or 
knowledge  thereof,  or  that,  by  the  exercise  of  ordinary 
and  reasonable  care,  he  might  have  had  such  notice  or 
knowledge;  and  that  the  employe  did  not  know  of  the 
defect,  and  had  not  equal  means  of  knowing  with  the  em- 
ployer. ^^ 

The  last  sentence  in  this  proposition  must  be  given  as 
much  force  as  the  preceding  ones;  for  if  the  employe  does 
know  of  the  defect,  or  has  equal  means  of  knowing 
with  the  employer,  then,  certainly,  it  is  his  unquestioned 
duty  to  investigate  before  proceeding.    In  Oriffin  v,  Ohio 
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£  M.  Ry.  Co.y  124  Ind.  326  (24  N.  E.  888),  the  rule  was 
announced  that,  "where  the  danger  is  alike  open  to  the 
observation  of  all,  both  master  and  servant  are  upon  an 
equality,  and  the  master  is  not  liable  for  an  injury  result- 
ing from  the  dangers  of  the  business."  In  this  case,  cer- 
tainly, the  danger  was  not  only  as  open  to  the  observation 
of  the  respondent  as  it  was  to  the  master,  but  the  undis- 
puted testimony  shows  that  the  master  obtained  his  knowl- 
edge of  the  danger  through  the  respondent  and  his  fellow 
servant.  In  Larsson  v.  McClure^  95  Wis.  533  (70  N.  W. 
662),  it  was  held  that,  "when  the  danger  is  alike  open  to 
the  observation  of  all,  both  the  master  and  the  servant  are 
upon  an  equality,  and  the  master  is  not  Uable  for  an  in- 
jury  resulting  from  the  dangers  incident  to  the  employ- 
ment." In  Bedford  Belt  Ry.  Co.  v.  Brown^  142  Ind.  659 
(42  N.  E.  359),  the  court  said:  "Every  service  has  its 
own  peculiar  hazards,  and  the  law  does  not  hold  the  master 
accountable  for  such  hazards  as  ordinarily  and  naturally 
belong  to  any  service  ^* — ^and  quoted  approvingly  Day  v, 
Cleveland,  C.  C.  &  St.  L.  Ry.  Co.,  137  Ind.  206  (36  N.  E. 
854),  where  it  was  said: 

"  In  a  case  where  the  servant  is  one  of  mature  age  and 
experience,  as  in  this  case,  the  law  never  imposes  the  duty 
on  the  master  of  becoming  eyes  and  ears  for  his  servant, 
where  there  is  nothing  to  prevent  the  servant  from  using 
his  own  eyes  and  ears  to  avoid  danger.  .  .  .  The  law 
requires  that  men  shall  use  the  senses  with  which  nature 
has  endowed  them;  and,  when  without  excuse  one  fails 
to  do  so,  he  alone  must  suffer  the  consequences,  and  he  is 
not  excused  where  he  fails  to  discover  the  danger  if  he 
made  no  attempt  to  employ  the  faculties  nature  has  given 
him." 

The  rule  is  thus  announced  in  Wood,  Master  &  Servant, 
§328: 

"  When  a  servant  is  employed  upon  work  which,  equally 
within  the  knowledge  of  tibe  master  and  the  servant  is  of  a 
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dangerous  nature,  the  master  is  not  liable  for  the  conse- 
quences of  an  accident  occurring  to  the  servant  in  the 
course  of  that  employment,  unless  there  be  negligence 
on  the  part  of  the  master,  and  the  Essence  of  rashness  on 
the  port  of  the  servant.  A  servant  is  bound  to  exercise 
his  own  skill  and  judgment,  so  as  to  protect  himself  in  the 
course  of  his  employment,  and  the  master  is  not  regarded 
as  warranting,  generally,  his  safety.  He  is  himself  bound 
to  exercise  proper  care,  and  cannot  claim  indemnity  from 
the  master  for  an  injury  resulting  to  him  which  might 
have  been  prevented  if  he  had  himself  been  reasonably 
vigilant" 

Substantially  the  same  principle  is  announced  in  §  366, 
viz.: 

^^  A  master  is  not  liable  for  injuries  to  his  servant  while 
using  machinery  in  the  employment,  if  the  servant  has 
the  same  knowledge  of  its  defects,  or  the  danger  incident 
to  its  use,  as  the  master,  or  if  in  the  exercise  of  due  care, 
he  ought  to  have  such  knowledge,  and,  at  or  before  tiie 
time  the  accident  occurred,  there  was  nothing  to  indicate 
any  danger  such  as  demanded  or  suggested  precautions 
which  were  omitted  by  the  master." 

In  this  case  it  was  equally  within  the  knowledge  of  the 
master  and  the  servant  that  this  was  a  dangerous  employ- 
ment, and  it  cannot  be  said  that  there  was  negligence 
on  the  part  of  the  master,  and  absence  of  rashness  on  the 
part  of  the  servant,  or  that  the  servant  used  his  skiU,  to 
protect  himself  in  the  course  of  his  employment.  He  had 
sufficient  skill,  according  to  the  undisputed  testimony,  to 
protect  himself,  and  he  had  the  apparatus  at  hand  for 
testing  the  insulator  and  the  wires. 

"  If  the  servant  is  to  recover  damages,"  says  Mr.  Beach, 
in  his  work  on  Contributory  Negligence  (§  299),  "  he,  like 
any  other  plaintiff,  comes  into  court  under  the  legal  obli- 
gation of  showing,  or  having  it  sufficiently  appear,  that 
his  own  negligence  has  contributed  in  no  legal  sense  to 
the  injury." 
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And  in  §  846  of  the  same  work  it  is  said: 

"Knowledge  on  the  part  of  the  employer,  and  igno- 
rance on  the  part  of  the  employe,  are  of  the  easence  of 
the  action;  or,  in  other  words,  the  master  must  be  at  fault 
and  know  of  it,  and  the  servant  must  be  free  from  fault 
and  ignorant  of  his  master's  fault,  if  the  action  is  to  lie. 
The  authorities  all  state  the  rule  with  these  qualifications." 

There  is  a  wilderness  of  authority  to  the  same  effect, 
but  it  would  serve  no  good  purpose  to  reproduce  it  here. 
We  have  examined  with  patience  the  authorities  cited  by 
the  respondent,  and,  except  in  one  or  two  cases,  notably 
cases  with  reference  to  damages  arising  from  the  falling 
of  posts,  which  we  think  are  in  conflict  with  the  cases  cited 
on  that  subject  by  the  appellant  and  noticed  above,  they 
are  not  in  point  In  all  of  them  it  appeared  that  the  injury 
was  caused  by  defects  or  dangers  which  were  not  appar- 
ent to  the  servant,  or  which  would  not  have  been  appar- 
ent to  him  if  he  had  exercised  ordinary  care — such  care 
as  was  consistent  with  the  dangers  incident  to  the  em- 
ployment. The  citation  from  7  Am.  &  Eng.  Enc.  Law, 
p.  830,  to  the  effect  that  ''  it  is  the  duty  of  a  master,  not 
only  in  the  first  instance  to  make  reasonable  efforts  to  sup- 
ply his  employes  safe  and  suitable  machinery,  tools,  etc, 
but  also  thereafter  to  make  like  efforts  to  keep  such  ma- 
chinery, etc.,  in  safe  and  serviceable  condition;  and  to 
that  end  he  must  make  all  needed  inspections  and  exam- 
inations," and  2  Bailey,  Master  &  Servant,  §§2619, 
2620,  to  the  same  effect,  are,  of  course,  accepted  as  the 
law;  but  we  do  not  think  that  acceptance  will  avail  the 
respondent  in  this  case,  for  the  reason,  as  we  before  inti- 
mated, that  these  tests  were  made  through  the  linemen 
for  this  company.  The  same  rule  is  announced  in  Camben 
V.  BeUeville  Stone  Go.y  59  K  J.  Law,  226  (86  Atl.  478), 
cited  by  appellant,  where  it  is  announced  that  the  rule  is 
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subject  to  the  qualification  that  the  servant  is  without 
knowledge  of  the  danger,  and  cannot  obaerve  and  acquire 
the  knowledge  in  the  exercise  of  ordinary  care  in  the  em- 
ployment  This  qualification  of  the  rule  runs  through  all 
the  cases. 

The  respondent  alleges  in  his  complaint  that  the  plain- 
tiff did  not  know,  and  by  the  exercise  of  reasonable  care 
could  not  have  known,  the  fact  that  said  wire  was  charged 
with  electricity.  By  this  allegation  he  recognized  the  prin- 
ciple of  law  which  we  have  just  enunciated,  and  it  was 
necessary  for  him  to  make  this  fact  appear.  We  think, 
from  an  investigation  of  the  whole  case,  that  it  appears 
from  undisputed  testimony  that  plaintiff  did  not  exercise 
reasonable  care  in  the  investigation  of  the  dangers  which 
he  knew  were  incident  to  his  employment,  and  that  had  he 
exercised  such  care,  and  made  the  tests  which  reasonable 
prudence  would  have  dictated,  he  would  have  had  knowl- 
edge of  the  danger  which  beset  him.  The  accident  was 
unfortunate,  and  the  result  most  lamentable;  but,  with 
our  view  of  the  law  governing  the  case,  the  judgment  must 
be  reversed,  and  the  cause  is  remanded  to  the  lower  court, 
with  instructions  to  dismiss  the  same. 

Scott,  C.  J.,  and  Gordon,  Reavis  and  Anders,  JJ., 
concur. 
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State  of  Washington,  on  the  Relation  of  John  Bar- 
telt,  Appellant,  v.  George  A.  LibbbSi  Comptroller, 
ei  al.,  Respondents,  and  William  Mbikle  et  aL, 
Interveners  and  Appellants. 

MUXICIPAL  COBPOBATION0  —  POWERS — CONTBACTB    FOB    IMPBOYBMCNTB 

— TBUSTB. 

A  contract  between  a  city  and  a  contractor  for  the  construc- 
tion of  a  public  improvement,  providing  that  the  contractor  should 
not  be  paid  until  all  claims  for  labor  performed  and  materials 
furnished  had  been  adjusted,  is  valid,  where  a  city  is  authorized 
to  make  contracts  for  such  Improvements,  with  no  restriction 
on  its  power  to  surround  its  contracts  with  reasonable  regula- 
tionB,  and  constitutes  the  city  a  trustee  for  the  beneflt  of  such 
unpaid  laborers  and  materialmen. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
William  E.  Kiohabdson,  Judge.    Beversed. 

Danson  dc  Huneke,  R.  L.  Udmiston,  E,  W.  Hand,  and 
W.  A.  Lewis,  for  intervenorEk 

Crow  &  WiUiams,  and  8.  R.  Stem,  for  appellant. 
A.  0,  Avery,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  J. — On  the  20th  of  March,  1897,  the  city  of 
Spokane  entered  into  a  written  contract  with  George  J. 
Loy  for  the  construction  of  a  certain  sewer  (which  had 
theretofore  been  authorized  by  ordinance),  the  price  to  be 
paid  said  contractor  therefor  being,  $3,972,  in  special  sewer 
improvement  bonds,  which  were  to  be  issued  and  delivered 
when  the  contract  was  completed.  The  contract  provided 
that  the  work  should  be  performed  and  the  materials  f ur^ 
nished  under  the  provision,  direction  and  control,  and  to 
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the  complete  satisfaction,  of  the  city  engineer,  and  to  be 
approved  by  the  board  of  public  works,  and  also  con- 
tained the  following  provision: 

"  It  is  further  mutually  agreed  and  understood  that  no 
payment  shall  be  made  by  the  city  to  the  contractor,  Gteorge 
J.  Loy,  until  said  sewer  shall  have  been  completed,  and 
all  labor  paid  thereon.  .  .  .  And  should  any  claims 
be  filed  with  the  comptroller  by  the  employees  of  the  con- 
tractor, or  by  the  material  men,  before  the  final  settle- 
ment has  been  had,  the  same  shall  be  adjusted  and  satis- 
fied before  any  bonds  herein  provided  for  shall  be  issued 
to  said  contractor." 

Said  contract  also  contained  a  provision  making  it 
"subject  to  all  the  conditions  and  requirements  of  ordi- 
nance A  203,  being  an  ordinance  relating  to  contracts  for 
public  works,  passed  May  2,  1892,  and  as  amended."  Sec- 
tion 16  of  ordinance  A  203,  referred  to  in  this  contract, 
provides: 

"  Whenever  the  board  of  public  works  shall  notify  the 
contractor  by  notice  personally  served,  or  by  leaving  a  copy 
thereof  at  the  contractor's  last  place  of  abode,  that  no  far- 
ther vouchers  or  estimates  will  be  issued  or  payments  made 
on  the  contract  until  the  workmen  and  employees  have 
been  paid,  and  the  contractor  shall  neglect  or  refuse  for  the 
space  of  ten  days  after  such  notice  shall  have  been  served 
to  pay  such  workmen  or  employees,  it  shall  and  may  be 
lawful  for  the  city  to  apply  any  money  due,  or  that  may 
become  due  under  the  contract,  to  the  payment  of  said 
workmen  and  employees  without  other  or  further  notioe 
to  said  contractor;     .     .     ." 

The  contractor  completed  the  work,  and  the  sewer  was 
accepted  and  approved  by  the  city.  The  relator,  Bartdty 
is  the  assignee  of  the  contractor  of  the  first  $2,000  of  said 
bonds  to  be  issued  imder  the  city's  contract  to  Loy;  and 
in  the  instrument  of  assignment  it  was  agreed  that  the 
bonds  might  be  issued  to  the  relator,  instead  of  to  the 
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contractor.  The  respondent  liebes  is  comptroller^  and 
respondent  Olmsted  mayor,  of  the  city.  During  the  con- 
struction of  the  work  the  contractor  incurred  labor  debts 
to  the  amount  of  $3,000,  and  an  indebtedness  for  mate- 
rials furnished  and  used  in  the  construction  of  the  sewer 
to  the  amount  of  $800,  none  of  which  indebtedness,  either 
for  labor  or  material,  was  paid.  Written  claims  therefor 
were  filed  prior  to  August  1, 1897,  in  the  office  of  the  city 
comptroller.  Authority  to  issue  the  bonds  was  conferred 
on  November  15,  1897,  by  ordinance,  and  thereafter  the 
relator  duly  demanded  of  the  respondents  that  they  issue 
and  deliver  to  him  $2,000  of  said  bonds.  This  demand 
being  refused,  he  instituted  a  proceeding  in  the  superior 
court  for  the  purpose  of  compelling  the  officers  of  the  city 
to  issue  and  deliver  the  same.  In  response  to  the  alterna- 
tive writ,  defendants  appeared  and  set  up  as  a  reason  why 
they  refused  to  issue  the  bonds  the  provisions  in  the  con- 
tract between  the  city  and  Loy  hereinbefore  referred  to; 
also,  the  facts  in  regard  to  Loy's  incurring  the  indebted- 
ness for  which  claims  had  been  filed  with  the  city's  comp- 
troller. After  the  alternative  writ  was  issued,  and  before 
judgment,  all  of  the  appellants,  except  relator,  obtained 
permission  of  the  lower  court  to  intervene.  Their  com- 
plaints set  up  that  the  several  interveners  had  performed 
work  or  furnished  material  for  the  contractor,  Loy,  in  the 
construction  of  the  sewer,  for  which  labor  and  materials 
they  had  not  been  paid,  and  that,  in  conformity  with  the 
provisions  of  ordinance  A  203,  already  referred  to,  they 
had  filed  their  claims  with  the  comptroller.  They  also  set 
up  that  the  contractor  was  insolvent,  and  asked  that  the 
city  should  be  required  to  deliver  to  them,  out  of  the  bonds 
which  the  city  had  contracted  to  deliver  to  Loy,  an  amoimt 
sufficient  to  pay  their  respective  claims.  After  motions 
to  strike  portions  of  these  complaints  in  intervention  had 
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been  denied,  and  demurrers  thereto  overruled,  the  cause 
was  set  down  for  trial;  and,  at  the  trial,  objections  by  the 
respondent  city  and  the  relator  to  the  introduction  of  any 
evidence  on  behalf  of  the  intervenors,  upon  the  ground  that 
their  respective  complaints  failed  to  state  facta  sufficient 
to  entitle  them  to  intervene,  or  to  any  relief,  were  sus- 
tained, and  they  were  dismissed  from  the  proceeding.  The 
trial  between  the  relator  and  the  city  resulted  in  a  judg- 
ment in  the  latter's  favor;  and  it  was  adjudged  that  the 
relator  was  not  entitled  to  any  relief  and  his  proceeding 
was  dismissed.  Both  the  relator  and  the  intervenors  have 
appealed.  It  will  thus  be  seen  that  the  contest  is  a  three- 
cornered  one,  and  that  the  appeals  of  the  relator  and  the 
intervenors  are  hostile  to  each  other. 

It  is  the  contention  of  the  relator  that  the  provision 
in  the  contract  between  Loy  and  the  city,  providing  that 
the  bonds  should  not  be  issued  until  the  contractor  had 
paid  for  all  labor  and  material,  was  uUra  vireSy  and  that 
no  privity  of  contract  existed  between  the  intervenors  and 
the  city.  His  position  is  that  there  was  not  at  the  time  of 
the  execution  of  the  contract  any  provision  of  statute,  or 
of  the  charter  of  the  city,  which  conferred  upon  the  board 
of  public  works,  or  the  city,  authorily  to  insert  in  the 
contract  the  provision  in  reference  to  withholding  pay- 
ment from  the  contractor  until  the  laborers  and  material 
men  had  been  paid,  and  that  for  the  same  reason  the  pro- 
visions of  the  ordinance  in  relation  to  the  same  subject 
were  also  void.  In  support  of  this  position  counsel  cite 
Clough  V,  SpokanBy  7  Wash.  279  (34  Pac.  934),  and 
Sears  v.  WiUiamSy  9  Wash.  428  (37  Pac.  665).  The  fint 
of  these  cases  simply  decided  that  §  2416  of  the  General 
Statutes  (Bal.  Code,  §  5925)  did  not  apply  to  street  grading 
contracts,  and  that  the  city  was  not  liable  to  laborers  and 
material  men  for  a  failure  to  exact  a  bond  contemplated 
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by  that  section.  In  Sears  v.  WiUiamSy  supra^  the  city  of 
Anacortes  had  taken  a  bond  conditioned  as  required  by 
§  2415;  and  the  action  was  against  the  sureties  on  the 
bond,  to  recover  the  value  of  materials  furnished.  The 
court,  while  conceding  that  the  bond  could  be  enforced 
in  favor  of  the  obligee — the  city — ^held  that  it  could  not  be 
enforced  by  the  plaintiff,  who  at  the  time  of  its  execution 
was  not  a  party  thereto,  nor  in  any  manner  interested  in 
the  subject  matter  thereof.  The  decision  in  each  of  these 
cases  received  the  sanction  of  a  bare  majority  of  the  court, 
as  then  consituted,  two  of  the  judges  expressly  dissenting. 
The  writer  of  the  present  opinion  is  constrained  to  say  that 
he  fully  endorses  the  views  expressed  in  the  dissenting 
opinion  in  Sears  v.  WiUiamSy  supra,  and  believes  that  the 
doctrine  announced  by  the  majority  is  opposed  to.  reason 
and  the  great  weight  of  authority.  Baker  v.  Bryan,  64 
Iowa,  561  (21  N.  W.  83);  Sample  v.  Hale,  84  Neb.  220 
(51  N.  W.  837);  Lytruin  v.  CUy  of  Lincoln,  88  Neb.  794 
(57  N.  W.  531);  State  ex  rel  Palmer  v.  Webster,  20 
Mont.  219  (50  Pac  558);  Knapp  v.  Swaney,  66  Mich. 
345  (23  N.  W.  162,  56  Am.  Rep.  397);  MontvUle  v. 
Haughton,  7  Conn.  543;  1  Dillon,  Municipal  Corpora- 
tions (4th  ed.),  §  216.  It  is  believed  that  the  only  case 
which  at  all  supports  it  is  Breen  v.  Kelly,  45  Minn.  852 
(47  N.  W.  1067).  But  it  is  not  believed  that  the  question 
that  was  there  decided  is  of  controlling  importance,  or 
necessarily  involved,  in  the  present  case.  This  is  not  an 
action  upon  a  bond  taken  by  the  dty,  but  here  the  city, 
by  its  ordinance  and  subsequent  contract  became,  and  the 
the  relator  voluntarily  agreed  to  make  the  city,  a  trustee 
for  the  benefit  of  all  persons  who  should  perform  labor  or 
famish  material  in  the  construction  of  the  improvements 
ordered  by  the  city  authorities.  All  that  the  intervenors 
are  seeking  in  the  present  proceeding  is  to  have  that  trust 
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which  was  created  for  their  benefit  enforced.  The  city, 
while  not  legally  bound  to  do  so,  was  nevertheless  chai^d 
with  the  moral  duty  of  protecting  the  men  who  labored 
upon,  or  furnished  materials  for,  its  public  improvements; 
and  the  right  to  require  its  contractor  to  pay  for  the  labor 
and  material  expended  in  its  behalf,  although  not  pre- 
scribed  by  any  positive  law,  belonged  to  the  city  as  an  inci- 
dent  to  its  power  to  contract  for  the  improvement  United 
States  V.  Tingey,  5  Pet.  115;  United  States  v.  Bradley,  10 
Pet.  343.  The  plea  of  ultra  vires  should  not,  as  a  general 
rule,  prevail  when  it  would  not  advance  justice,  but  would 
accomplish  a  legal  wrong.  Whitney  Arms  Co.  v.  BarloWy 
63  N.  Y.  62  (20  Am.  Eep.  504). 

[Relator's  counsel,  in  further  support  of  their  position, 
cite  the  case  of  State  ex  rel.  Fairhaven  Land  Co.  v.  Cheet- 
ham,  17  Wash.  131  (49  Pac.  227).  In  that  case  the  legis- 
lature had  appropriated  a  specific  sum  for  a  specific  pur- 
pose, viz.,  the  erection  of  a  school  building  by  a  board  which 
possessed  none  of  the  powers  common  to  municipal  bodies. 
All  that  was  decided  was  that  the  board  could  not,  by  the 
insertion  of  a  clause  in  the  contract  for  the  erection  of  the 
school  building,  relative  to  the  claims  of  third  persona,  es- 
tablish any  liability  against  the  fund  so  created  by  the  l^is- 
kture.  There  was  nothing  in  the  act  providing  for  the  ap- 
pointment of  the  board,  or  creating  the  fund,  which  ex- 
pressly or  by  implication  conferred  any  power  on  it  to  cre- 
ate itself  a  trustee  for  any  purpose  not  named  in  the  act; 
and  its  whole  authority  was  special  and  limited.  It  was 
created  for  a  single  purpose  and  entrusted  with  a  sin^e 
duty,  the  performance  of  which  terminated  at  onoe  its 
functions  and  its  existence. 

In  the  present  case  the  work  has  been  performed  agree- 
ably to  contract,  and  the  city  has  accepted  the  work  and 
gone  into  possession.    It  is  not  pretended  that  it  has  not  suf- 
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ficient  funds  to  pay  all  of  the  claims  for  labor  and  material ; 
it  is  not  pretended  that  that  is  not  exactly  what,  by  its  or- 
dinance and  contract,  it  agreed  and  undertook  to  do;  and 
we  are  unable  to  perceive  any  reason  in  law  or  morals  why 
its  undertaking  in  this  regard  cannot  be  enforced.  The 
enforcement  of  this  trust,  so  voluntarily  undertaken,  en- 
tails no  hardship  upon  the  city,  or  upon  any  one.  But  coun- 
sel say  there  is  no  provision  of  statute  or  charter  which 
expressly  authorizes  it.  We  reply  that  there  is  no  provi- 
sion which  prohibits  it,  and  inasmuch  as  the  law  has  ex- 
pressly conferred  upon  the  city  the  power  to  make  this 
improvement  by  contract,  and  has  not  limited  or  prescribed 
the  mode  in  which  it  should  be  exercised,  it  seems  to  us 
to  follow,  as  an  incident  of  the  power  thus  expressly  grant- 
ed, that  the  city  may  hedge  its  contract  about  with  such 
stipulations  and  safeguards  not  inconsistent  with  the  ex- 
ercise  of  the  right  expressly  conferred,  as  wiU  best  enable 
it  to  execute  the  power  or  enjoy  the  right  which  is  ex- 
pressly conferred.  Suppose  we  concede  that  there  is  no 
legal  duty  or  moral  obligation  upon  the  city  to  see  that 
the  laborers  who  work  for  its  contractors  are  paid.  It  may 
nevertheless  be  to  the  best  interests  of  the  city  to  have 
the  payment  of  laborers  and  material  men  secured.  In  the 
&8t  place,  the  certainty  of  securing  their  pay  might  induce 
them  to  work  for  a  less  wage,  or  furnish  materials  at  a 
smaller  cost,  than  if  their  pay  was  uncertain  and  they  were 
obliged  to  look  solely  to  a  contractor  whose  honesty  or 
solvency  might  be  doubted.  And  the  credit  which  such 
security  gives  the  contractor  might  well  be  presumed  to 
enable  him  to  prosecute  the  work  with  diligence,  and  less 
danger  of  strikes  or  difficulty  with  his  workmen.  Public 
inconvenience  and  delays  in  public  improvements,  are  not 
infrequently  occasioned  by  the  failure  of  employees  and 
laborers  to  secure  prompt  payment  or  adjustment  of  their 


596  STATE,  EX  REL.  BARTELT  ▼.  LIEBE8. 

Opinion  of  the  Coart — Gobdon,  J.  [19  Wash. 

claims.  By  avoiding  such  complicatdons,  and  wialHTig  it 
certain  that  the  laborer  will  receive  his  pay,  it  is  to  be  pre- 
sumed that  the  city  is  enabled  to  make  a  better  contract  and 
get  its  improvement  constructed  at  less  expense  and  in  leas 
time  than  would  otherwise  be  possible. 

For  the  disposition  of  the  present  case,  it  is  enough  that 
the  legislature,  in  the  first  instance,  conferred  upon  the  city 
authorities  the  general  power  to  make  certain  public  im- 
provements by  contract,  which  carried  with  it,  as  an  inci- 
dent, the  power  to  insert  in  such  contracts  reasonable  regu- 
lations and  provisions  in  furtherance  of  public  convenience; 
and  such  is  the  character  of  the  provisions  in  the  contract 
under  consideration.  The  city  has  and  holds  the  entire 
contract  price  for  which  this  work  was  tmdertaken  and 
completed.  Its  sole  justification  and  authority  for  with- 
holding it  from  the  contractor  is  that  it  is  needed  for  the 
discharge  of  these  labor  claims.  And  it  seems  to  us  that 
the  city  assumes  an  inconsistent  position  when  it  asBerts 
its  right  to  withhold  the  money  from  the  laborers,  while  in- 
sisting that  the  contractor  is  not  entitled  to  it,  and  all 
the  time  using  and  enjoying  the  benefit  of  the  improTe- 
ment. 

We  think  the  court  erred  in  holding,  in  effect,  that  the 
complaints  in  intervention  were  not  sufficient  to  entitle  the 
interveners  to  relief;  and  the  judgment  must  be  reversed, 
and  the  cause  remanded  for  further  proceedings  in  con- 
formity with  this  opinion.  The  interveners  only  will  re- 
cover costs. 

Scott,  0.  J.,  and  Dttkbab  and  Reavis,  JJ.,  concur. 

Ain)ERS,  J.,  concurs  in  the  result. 
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[No.  2033.    Decided  July  7, 1808.] 

John   C.  Cartbr,   Respondent,  v.  City  of  Seattle, 

Appellant. 

JkCnOH  VOB  PERSONAL  INJUBIBB — PLBAOQfO    AHD  PBOOV  —  OOyTmiBU- 

TOBY  NBOUOBNCB  — -  BVIDBKGB. 

In  an  action  to  recover  for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence,  where  evidence  of  plain- 
tilt's  intoxication  at  the  time  of  the  injury  has  been  admitted,  the 
plaintilf,  cannot,  In  order  to  rebut  such  evidence,  prove  liis  gen- 
eral reputation  for  sobriety. 

In  a  negligence  case,  in  which  defendant  pleads  a  general  de- 
nial, and  also  plaintiffs  contributory  negligence,  and  there  is  no 
motion  to  make  the  answer  more  specific,  evidence  of  plaintiffs 
intoxication,  as  the  cause  of  the  injury  received  by  him,  is  ad- 
missible. 

Appeal  from  Superior  Court,  King  County. — ^Hon.  K 
D.  BsirsoN,  Judge.    Keversed. 

John  K.  Brovmy  for  appellant 

John  E.  Humphries^  W.  E.  Humphrey ^  and  E.  P.  Ed- 
sen,  for  respondent. 

Per  Curiam. — ^Plaintiff  sued  to  recover  damages  for  in- 
juries sustained  by  falling  from  a  sidewalk  into  a  hole  in 
an  alley  at  a  point  where  said  alley  joined  the  street  From 
the  judgment  in  his  favor  based  upon  the  verdict  of  the 
jury,  the  city  has  appealed.  At  the  trial  of  the  cause,  evi- 
dence was  given  which  tended  to  show  that  the  plaintiff 
vi^as  intoxicated  at  the  time  of  receiving  the  injury.  In  re- 
buttal, plaintiff  testified  that  he  had  not  been  drinking 
on  the  evening  of  the  accident,  and  also  introduced  three 
witnesses,  who  were  permitted  over  the  objection  of  the 
appellant,  to  testify  to  his  '^  general  reputation  and  char- 
acter for  sobriety."    The  admission  of  this  latter  testimony 
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constitutes  the  principal  ground  urged  for  a  reversal.  "We 
think  the  court  erred  in  permitting  evidence  to  be  given 
as  to  plaintiff's  general  reputation  for  sobriety.  The  effect 
of  such  evidence  was  to  raise  a  collateral  question,  to  draw 
the  attention  of  the  jury  from  the  issue  they  were  called 
upon  to  try,  and  to  engross  their  minds  with  a  question 
wholly  immaterial.  Williams  v,  Edmunds,  75  Mich.  92 
(42  N.  W.  634);  Carr  v.  West  End  8t.  By.  Co.,  163 
Mass.  360  (40  N.  E.  185),  and  cases  there  cited.  The  case 
of  Oulf,  G.  &  8.  F.  By.  Co.  v.  Gross,  21  S.  W.  186 
is  cited  and  strongly  relied  on  by  the  respondent;  but,  as 
we  understand  that  case,  it  does  not  support  his  position. 
In  that  case  the  defendant  claimed  that  the  injury  resulted 
from  plaintiff's  being  so  drunk  as  to  stagger  off  the  depot 
platform.  To  offset  the  evidence  in  support  of  such  claim, 
plaintiff  was  permitted  to  call  witnesses  acquainted  with 
his  habits  and  conduct,  to  testify  what  effect,  if  any,  im- 
bibing intoxicating  drinks  had  on  him.  It  seems  to  have 
been  conceded  that  the  plaintiff  in  that  case  was  in  liquor, 
and  the  question  to  which  the  evidence  was  directed  was 
what  effect  imbibing  liquor  had  upon  him.  The  general 
and  well  settled  rule  in  negligence  cases  is  that  it  is  not 
proper  for  a  plaintiff,  in  order  to  rebut  evidence  of  particu- 
lar acts  of  negligence,  to  show  that  he  is  generally  care- 
ful, cautious  and  prudent;  nor  can  it  be  shown  that  a 
party  is  habitually  careless  to  support  a  claim  of  negligence 
upon  a  particular  occasion.  The  principle  underlying  these 
cases  and  the  case  at  bar  is  that  such  evidence  raises  a  col- 
lateral issue  not  affecting  the  question  to  be  determined. 
Fahey  v.  Grotty,  63  Mich.  883  (29  N.  W.  876);  6  Am. 
St.  Eep.  305);  Gity  of  Junction  Gity  v.  Blades,  1  Kan. 
App.  85  (41  Pac.  677);  Adams  v.  Ghicago,  M.  £  St  P. 
By.  Go.,  93  Iowa,  565  (61  N.  W.  1069);  niinois  Gentral 
B.  B.  Go.  V.  BorderSy  61  HI.  App.  66;    Wooster  v.  Broad- 
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way  &  8.  A.  R.  R.  Co.,  72  Hun,  197  (25  N.  Y.  Supp. 
378). 

Eespondent  claims  that  there  was  no  issue  as  to  intoxi- 
cation, and  urges  that  all  testimony  as  to  intoxication  was 
inunaterial.  We  think  this  position  is  not  well  taken.  In 
addition  to  a  general  denial,  the  answer  alleged  contribu- 
tory negligence.  There  was  no  motion  to  make  the  answer 
more  specific,  and  the  evidence  as  to  intoxication  was  re- 
ceived at  the  trial  without  any  objection.  For  either  of 
these  reasons,  the  objection  now  urged  by  respondent  comes 
too  late. 

For  the  error  above  noticed  the  judgment  must  be  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


[No.  2509.    Decided  July  12, 1898.] 
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L.  E.  Gregory,  Respondent,  v.  U.  K.  Loose,  Appel-  io_227 

lant. 

PBUICIPAL  AND  AGSNT  —  IMPLIED  AGENCY  —  EVIDENCE  —  HBAR8AT. 

The  building  of  a  log<ging  road  Is  not  within  the  scope  of  au- 
thority delegated  to  an  agent,  who  has  been  authorized  to  ope- 
rate a  shingle  mill,  contract  for  shingle  bolts  and  conduct  pre- 
liminary negotiations  for  rights  of  way  and  for  the  purchase  of 
timber. 

Declarations  of  one  assuming  to  be  an  agent  as  to  what  his 
principal  said  or  concluded  to  do  respecting  a  matter  in  contro- 
▼ersy  are  inadmissible  on  the  ground  of  being  hearsay  evidence. 

The  acts  and  declarations  of  an  agent  are  not  competent  evi- 
dence in  proof  of  agency. 

Appeal  from  Superior  Court,  Snohomish  County. — Hon. 
John  C.  Deniiby,  Judge.    Beversed. 

BeU  &  Austiny  for  appellant. 

Headlee  <&  Allen,  and  /.  B,  Aulty  ior  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Andees,  J. — On  and  prior  to  February  5,  1895,  the 
Eiverside  Shingle  Company  was  the  owner  of  a  shingle  mill 
at  Machias,  in  Snohomish  county,  and  on  or  about  that  day 
it  conveyed  all  of  its  property,  including  the  shingle  mill, 
to  the  Snohomish  National  Bank,  in  payment  of  its  indebt- 
edness to  the  bank.  The  mill  was  thereafter  known  and 
designated  as  the  Riverside  Shingle  Mill.  Soon  after  the 
transfer,  the  bank  started  up  the  mill,  under  the  general 
supervision  of  appellant  Loose,  who  was  the  bank's  cash- 
ier, and  proceeded  to  manufacture  shingles  from  bolts 
furnished  by  other  parties  having  them  for  sale.  One 
K.  P.  Mathews  was  employed  to  operate  the  mill,  with 
authority  to  contract  for  and  estimate  shingle  bolts,  sub- 
ject to  the  approval  of  the  appellant.  In  September  or 
October,  1895,  said  Mathews  employed  one  C.  R.  Gr^- 
ory  to  construct  a  logging  road  to  some  timber  which  ap- 
pellant had  contracted  for,  and  which  was  to  be  cut  either 
by  appellant,  or  his  vendors,  and  removed  within  five  years 
from  the  date  of  the  contract,  which  contract  was  in  writ- 
ing. Said  Gregory,  by  the  direction  or  consent  of  Mathews, 
employed  the  respondent  and  several  other  persons  to  labor 
on  the  road.  As  superintendent  of  construction,  said 
Gregory  kept  the  time  of  the  men  employed,  and  on  or 
about  October  25,  1895,  demanded  from  Mr.  Loose  the 
amount  alleged  to  be  due  them  respectively  for  their 
labor.  Payment  was  refused  on  the  ground  that  the  mak- 
ing of  the  road  had  not  been  authorized  by  appellant,  and 
that  neither  appellant  nor  the  bank  had  any  knowledge 
that  it  was  being  constructed.  This  action  was  thereupon 
instituted  to  recover  the  amount  claimed  to  be  due  respond- 
ent and  others,  whose  claims  were  assigned  to  him,  for 
labor  performed  in  the  construction  of  the  road. 

It  is  not  claimed  that  either  the  respondent,  or  any  of 
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his  assignors,  was  personally  requested  or  authorized  by 
Mr.  Loose  to  perform  the  labor  for  the  value  of  which  this 
action  is  waged,  but  the  contention  is  that  Mathews  was 
appellant's  agent  to  construct  the  road  and^  as  such  agent, 
was  authorized  to  bind  appellant  for  the  payment  for  the 
labor  performed  thereon.  And  it  cannot  reasonably  be 
claimed  that  Mathews's  act  in  authorizing  Mr.  Gregory  to 
construct  the  road  was  ratified  by  the  appellant,  for  we 
discover  no  evidence  of  such  ratification  in  the  record.  If, 
therefore,  Mathews  was  the  agent  of  appellant  for  the  pur- 
pose claimed,  it  was  either  because  appellant  held  him  out 
to  the  public  as  such  agent,  or  because  what  he  did  in  that 
regard  was  within  the  authority  which  appellant  had  actu- 
ally given  him,  or  within  the  apparent  authority  which 
he  knowingly  and  without  dissent  permitted  him  to  as- 
sume.   1  Am.  &  Eng.  Enc.  Law  (2d  ed.),  pp.  988,  989. 

The  actual  authority,  as  we  have  said,  which  was  dele- 
gated to  Mathews,  was  authority  to  operate  the  Riverside 
Shingle  Mill  and  to  contract  for  shingle  bolts  and  estimate 
the  value  thereof,  subject  to  the  approval  of  appellant. 
The  bolta  were  paid  for,  in  every  instance,  by  appellant  at 
the  bank  and  generally,  if  not  always,  by  checks  signed, 
^*  Riverside  Shingle  Mill,  U.  K.  Loose,  Agent."  During 
Mathews'  employment  at  the  mill,  he  sometimes  gave  or- 
ders on  merchants  for  the  delivery  of  limited  quanities  of 
^oceries  or  other  merchandise  to  men  who  were  fur- 
nishing shingle  bolts  or  worldng  in  the  mill.  The  amount 
of  the  respective  orders  was  reported  to  appellant  by  Math- 
ews, and  was  generally  deducted  from  the  sum  due  to 
the  person  who  received  the  goods  and  paid  to  the  drawee, 
although  it  appears  that,  in  several  instances,  such  pay- 
ment was  refused. 

Respondent  introduced  evidence  at  the  trial  to  the  effect 
that  Mathews  negotiated  a  contract  for  timber  for  appel- 
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lant  with  certain  designated  persons,  but  the  contract  was 
finally  executed  by  appellant  himself  and  contained  no  pro- 
^dsion  whatever  for  the  building  of  a  logging  road;     and 
this,  too,  notwithstanding  the  fact  that  the  witness  C.  E. 
Gregory  testified  that  Mathews,  when  negotiating  for  the 
timber,  said  to  the  vendors  thereof,  who  were  insisting 
that  a  road  should  be  constructed  to  it,  "  We  will  make  the 
contract  with  this  in,  and  we  will  build  that  road  imme- 
diately."   This  is  the  contract  which  we  mentioned  above 
as  providing  for  the  removal  of  the  timber  purchased  with- 
in five  years.     Evidence  was  also  introduced  by  respond- 
ent to  the  efifect   that   Mathews    made   an   arrangement 
with  one  Eddy  for  a  right  of  way  over   his   land   for  a 
logging  road  in  favor  of  appellant,  and  located  the  same; 
but,  like  the  timber  contract,  this  contract,  which  was  a 
lease  for  a  term  of  five  years,  was  executed  by  appellant 
himself — one  Packard,  as  well  as  said  Eddy,  being  a  lessor. 
The  first  and  principal  question  to  be  determined  is, 
do  the  facts  above  set  forth,  singly  or  together,  warrant 
the  finding  that  Mathews  had  the  power  to  bind  the  ap- 
pellant by  the  act  of  authorizing  the  building  of  the  road 
in  question?    And  we  are  of  the  opinion  that  this  ques- 
tion must  be  answered  in  the  negative,  for  no  such  power 
can  legitimately  be  deduced  from  the  facts  appearing  in 
the  record.     It  is  true  that  an  agency  to  do  a  particular 
thing  may  be  implied  from  the  habits  and  general  course 
of  dealing  between  the  parties,  but,  in  this  instance,  noth- 
ing of  the  kind  could  be  shown,  as  no  logging  road  had 
ever  been   constructed   or  authorized   by  the   appellant 
It  is  also  true  that  the  authority  to  act  as  an  agent  in  a 
particular  business  or  transaction  may  often  be  implied 
from  acts  done  in  the  course  of  the  agent's  employment 
in  some  other  business. 

"  But  it  is  not  to  be  inferred,  however,  that  authority  is, 
in  any  case,  to  be  implied  without  reason,  or  presumed 
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without  cause.  The  implication  must  be  based  upon  facts, 
and  cannot  arise  from  any  mere  argument  as  to  the  con- 
venience, utility  or  propriety  of  its  existence.  So,  too,  the 
facts  from  which  it  is  sought  to  be  implied  are  to  be  given 
their  natural,  legal  and  legitimate  effect,  and  this  effect  is 
not  to  be  expanded  or  diminished  in  order  to  establish  or 
overthrow  the  agency."  Mechem,  Agency,  §  85.  See, 
also.  Story  on  Agency,  §  87;  McAlpin  v.  Cassidyy  17  Tex. 
449. 

But  it  is  well  settled  in  the  law  of  agency  that  the 
extent  of  implied  authority  is  limited  to  acts  of  a  like  hind 
with  those  from  which  it  is  implied,  and  that  an  implied 
power  is  never  extended  by  construction  beyond  the  obvi- 
ous purpose  for  which  it  is  granted.  1  Am.  &  Eng.  £nc. 
Law  (2d  ed.)  p.  1002;  Mechem,  Agency,  §§  85,  274,  312; 
Story,  Agency,  §  87;  McAlpin  v.  Cassidy,  supra; 
Graves  v.  Eorton,  38  Minn.  66  (85  N.  W.  568). 

Applying  these  principles,  it  seems  plain  to  us  that  the 
building  of  a  logging  road  was  not  within  the  scope  of  the 
authority,  real  or  apparent,  delegated  to  Mathews;  for  it  is 
an  act  of  an  entirely  different  kind  from  that  of  operating  a 
shingle  mill,  contracting  for  shingle  bolts,  or  conducting 
preliminary  negotiations  for  a  right  of  way,  or  the  pur- 
chase of  a  quantity  of  timber.  In  our  judgment,  if  it 
can  be  inferred  from  the  facts  in  this  case  that  he  was 
authorized  to  build  the  road  in  question,  it  might,  with 
equal  propriety,  be  inferred  that  he  was  authorized  to  con- 
struct a  railroad  at  the  expense  of  the  appellant,  for  the 
one  is  as  foreign  to  his  employment  as  the  other.  It  was 
the  duty  of  Mr.  Gregory  to  ascertain  the  extent  of  Mr. 
Mathews'  authority  before  engaging  in  this  undertaking, 
and  he  had  no  reasonable  excuse  for  not  ascertaining  it. 
Hurley  v.  Watson,  68  Mich.  531  (36  N.  W.  726). 

He  could  have  ascertained  the  fact  by  simply  asking  a 
question,  but^  instead  of  doing  so,  he  relied  upon  the  acts 
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and  representations  of  the  assumed  agent;  and  he  ad- 
mitted in  his  testimony,  in  effect,  that  in  so  doing  he  acted 
unreasonably  and,  in  fact,  foolishly.  The  testimony  also 
shows  that  he  himself  had  previously  advised  the  appel- 
lant not  to  build  a  road  at  that  time  of  the  year.  Giving 
due  weight  to  all  the  material  evidence  in  the  recoid,  it 
seems  clear  to  us  that  there  was  not  sufficient  evidence  to 
justify  a  verdict  in  favor  of  the  respondent,  and  the  learned 
trial  court  therefore  erred  in  not  taking  the  case  from  the 
jury,  at  appellant's  request 

It  was  also  error,  we  think,  to  permit  certain  witnesBes 
to  testify  as  to  what  thiB  supposed  agent  told  them  that 
appellant  said  or  had  concluded  to  do,  with  respect  to  this 
logging  road.  This  was  clearly  hearsay  testimony,  and 
hence  not  admissible.  Nor  were  the  acts  and  declarations  of 
Mathews  competent  evidence  in  proof  of  agency.  Camegys 
V.  American  Lumber  Co.,  8  Wash.  661  (36  Pac.  1087). 

Certain  portions  of  the  charge  of  the  court  to  the  jury 
are  objected  to  by  appellant,  but  we  perceive  no  subetantial 
error  therein,  except  in  the  appUcation  of  the  general  prin- 
ciples of  law  annoimced  to  the  facts  of  the  case;  bat  it 
is  unnecessary  to  enter  upon  a  discussion  of  the  servend 
objections  raised,  as  the  judgment  must  be  reveraed  for 
reasons  already  indicated. 

Beversed  and  remanded  for  further  proceedings. 

Scott,  C.  J.,  and  Gordon  and  Reavis,  JJ.,  concur. 
DxjNBAB,  J.,  dissents. 
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[No.  2770.    Decided  July  12, 1808.] 

Miles   C.    Moore    et   al..  Executors.   Respondents,   v.      19  605 
William  H.  Kireman  et  ai.,  Appellants.  *£_?? 
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Where  a  testator  has  disposed  of  his  estate  by  vesting  his 
executors  irlth  full  authority  to  administer  same  without  the 
intervention  of  the  probate  court,  notice  to  creditors  is  not  nec- 
essary; and  hence  failure  to  present  a  claim  within  one  year 
after  publication  of  notice  to  creditors  will  not  operate  to  bar 
action  thereon. 

Appeal  from  Superior  Court,  Walla  Walla  Counfy. — 
Hon.  Thomas  H.  Bbevts,  Judge.    Affirmed. 

Thomas  &  Dovelly  for  appellants. 

William  H.  VptoUy  and  B.  L.  &  J.  L.  Sharpstein^  for 
respondents. 

Tiie  opinion  of  the  court  was  delivered  by 

Beavis,  J. — ^EespondentB  are  executors  of  the  will  of 
Dorsey  S.  Baker,  deceased.  On  January  19,  1892,  Wil- 
Uam  Eirkman,  with  another,  executed  his  promissory  note 
for  $2,500  to  respondents,  as  executors,  and  on  April  25, 
1893,  he  died,  a  resident  of  Walla  Walla  county,  leaving 
estate  therein,  and  his  last  will  and  testament  disposing  of 
his  estate  and  appointing  appellants  as  executors. 

The  will  contained,  among  others,  the  foUovdng  pro- 
visions: 

"  I  do  hereby  expressly  provide  and  direct  that  no  bond 
or  other  security  be  required  of  said  executors  or  any  of 
them  in  the  execution  of  their  said  trust,  and  that,  so  far 
as  by  law  in  any  case  can  be  done,  they  be  relieved  from 
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the  supervision  and  interference  and  control  of  all  courts, 
answering  only  to  the  tribunal  of  their  own  consciences 
for  fidelity  in  their  said  office." 

Provision  is  also  made  in  the  will  that  the  executors  take, 
hold  and  be  seized  and  possessed  of  and  vested  with  the 
title  to  the  entire  estate,  for  the  purpose  of  carrying  into 
effect  the  will  according  to  the  spirit  and  meaning  thereof, 
and  that  the  executors  act  by  a  majority,  and  that  all  con- 
tracts, deeds,  mortgages,  conveyances,  bonds  and  other 
transactions  in  any  way  pertaining  to  the  estate  be  as  valid 
and  binding  as  if  the  testator  himself  had  been  living  and 
executed  the  same,  and  that  in  the  discretion  of  the  execu- 
tors they  should  continue  any  traffic,  business,  enterprise, 
or  use  in  which  they  found  any  part  of  the  estate  on  com- 
ing into  possession  of  it,  or  that  they  use  or  employ  the 
estate,  or  the  proceeds  of  it,  in  any  other  business  they 
might  regard  for  its  best  interests,  and  that  generally  the 
executors  are  authorized  and  directed  to  manage,  control 
and  dispose  of  the  estate  as  a  prudent  owner  and  manager 
should  do. 

The  executors  of  Kirkman,  deceased,  on  the  27th  of 
May,  1893,  published  notice  to  creditors  of  the  estate  to 
present  their  claims  against  the  deceased,  duly  verified,  with 
necessary  vouchers,  mentioning  their  office  in  the  city  of 
Walla  Walla,  within  one  year  from  the  date  of  the  notice. 
The  notice  was  dated  May  23,  1898.  It  was  duly  pub- 
lished and  an  affidavit  of  the  publication  thereof  made. 
The  will  was  presented  for  probate  and  duly  proTed  and 
established  in  the  probate  department  of  the  superior  court 
[Ro  order  was  made  by  the  court  providing  for  notice  to 
creditors.  On  the  23d  of  November,  1895,  the  respond- 
ents presented  the  claim  to  appellants,  as  executors  of  the 
estate  of  Kirkman,  deceased,  founded  upon  the  promiasoiy 
note  above  mentioned.    The  claim  v^as  rejected  by  appel* 
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lants.  On  the  15th  of  January,  1896,  the  respondents 
commenced  this  action  to  recover  judgment  on  the  note. 

The  appellants  answered  and  set  up  the  publication  of 
the  notice  to  creditors  and  alleged  that  the  claim  of  re- 
spondents was  barred  because  not  presented  within  one  year 
after  the  publication  of  the  notice.  At  the  trial  the  plain- 
tiffs put  in  evidence  the  promissory  note,  and  proved  its 
presentation  to  appellants  and  their  rejection.  Defendants 
moved  for  a  non-suit  for  the  reason  that  it  was  not  shown 
that  the  claim  was  presented  within  the  time  or  at  the 
place  specified  in  the  notice  to  creditors  published,  which 
was  overruled.  Defendants  then  offered  in  evidence  the 
notice  to  creditors,  with  the  affidavit  of  publication. 
Plaintiffs  objected  to  its  reception  on  the  ground  that  it 
was  incompetent,  irrelevant  and  immaterial,  and  not  a 
notice  authorized  by  law,  and  that  publication  was  not 
authorized  by  the  court.  The  court  sustained  the  objection 
to  the  introduction  of  the  testimony.  The  jury  was  dis- 
missed from  the  consideration  of  the  cause,  the  facts  stipu- 
lated by  the  parties  and  found  by  the  court  as  above  stated. 

Some  questions  have  been  made  upon  the  form  and  date 
of  the  notice  given  to  creditors  by  appellants,  as  executors 
of  Kirkman,  deceased;  but  the  controlling  question,  in 
our  view,  is  whether  appellants,  having  undertaken  to  settle 
the  estate  without  the  intervention  of  the  probate  court, 
could  give  notice  to  creditors  under  the  probate  procedure 
provided  in  our  statutes,  which  would  limit  the  presentation 
of  claims  to  one  year  from  publication  of  the  notice.  Sec- 
tion 955,  2  Hill's  Code,  provides,  among  other  things  as 
follows: 

"  In  all  cases  where  it  is  provided  in  the  last  will  and 
testament  of  the  deceased  that  the  estate  shall  be  settled 
in  a  manner  provided  in  such  last  will  and  testament,  and 
that  letters  testamentary  or  of  administration  shall  not  be 
required,  it  shall  not  be  necessary  to  take  out  letters  testa- 
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mentary  or  of  administration,  except  to  admit  to  probate 
such  will  in  the  manner  required  by  existing  laws;  and 
after  the  probate  of  such  will,  all  such  estates  may  be  man- 
aged and  settled  without  the  intervention  of  the  court,  if 
the  said  last  will  and  testament  so  provides." 

In  Newport  v.  Newport,  5  Wash.  114  (81  Pac.  428),  this 
section  was  before  the  court,  and  it  was  there  observed: 

"  The  provisions  of  the  above  statute  are  plain  and  ex- 
plicit, and  we  see  no  reason  why  full  force  and  effect 
should  not  be  given  to  it,  in  all  cases  coming  clearly  within 
its  terms.  The  Kevised  Statutes  of  Texas  of  1888  (art 
1942)  contain  a  provision  quite  similar  to  our  statute,  and 
which  the  supreme  court  of  that  state,  in  several  decisions 
.  .  .  have  construed  and  upheld.  In  Lumpkin  v. 
Smith,  62  Tex.  251,  it  was  held  that,  where  a  will  is  made 
under  the  statute,  and  the  executor  has  qualified  as  therein 
required,  the  estate  is  withdrawn  from  the  jurisdiction 
and  control  of  the  county  court.  ...  In  this  case  we 
have  no  doubt  that  the  respondents  can  do  anything  which 
an  ordinary  executor  could  do  in  honestly  administering 
the  testator's  estate,  free  from  the  control  or  supervision  of 
the  superior  court  Their  power  is  derived  from  the  will, 
and  their  duty  prescribed  by  it,  and,  so  long  as  they  faith- 
fully comply  with  its  provisions,  their  acts  cannot  be  called 
in  question." 

Again,  in  Smith  v.  Smith,  15  Wash.  239  (46  Pac.  249) 
it  was  held,  where  trustees  of  the  property  of  an  estate,  in- 
stead of  executors,  have  been  appointed  by  a  will,  the  pro- 
bate court  has  no  jurisdiction  of  questions  involving  their 
management  of  the  estate,  but  the  same  are  cognizable  in 
equity.  Pledsants  v.  Davidson,  34  Tex.  469;  Reynolds 
V,  McFadden,  36  Tex.  129;  Durfee  v.  Abbott,  50  Mich. 
278  (15  K  W.  454);  Durfee  v.  Abbott,  50  Mick  479 
(15  K  W.  559). 

Sections  977  and  979,  2  Hill's  Code  (Bal.  Code,  §§  6226, 
6228),  do  not  necessarily  apply  to  estates  settled  without 
the  intervention  of  the  court    They  were  adopted  as  eariy 
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as  1855  (Laws  1856,  p.  266),  and  §  955,  supra^  was  en- 
acted in  1868  (Laws  1868,  p.  49).  Section  955  was  evi- 
dently intended  to  authorize  one  while  living,  and  when 
competent,  to  provide  for  the  management,  disposition  and 
distribution  of  his  property  after  death,  without  adminis- 
tration in  the  probate  court;  and  it  cannot  be  said  that 
administration  is  absolutely  necessary  for  all  estates.  Fre- 
quently the  management  of  a  competent  trustee  may  be 
much  more  beneficial  to  the  interests  of  minor  heirs  and 
legatees  than  an  administrator  under  the  supervision  of  the 
probate  court;  and  the  interest  of  creditors  equally  pro- 
tected. When  creditors  are  paid,  they  have  no  further  con- 
cern as  to  the  management  or  disposition  of  the  estate.  In 
regular  administrations  the  administrator  must  require  the 
verification  of  each  claim  against  the  estate,  with  vouchers 
accompanying  the  same.  He  cannot  dispense  with  this 
because  such  claims,  with  the  evidence  of  their  validity, 
must  be  submitted  to  the  approval  and  judgment  of  the 
probate  court.  In  the  case  of  trustees  or  executors  fully 
empowered  to  pay  the  debts  and  dispose  of  the  property 
in  their  discretion,  they  may,  without  the  formality  of  a 
presentation  or  vouchers,  pay  the  debts;  and,  while  a  pub- 
lished notice  is  proper  and  may  be  convenient,  it  does  not 
bind  creditors.  They  are  responsible  for  the  faithful  dis- 
charge of  their  trust.  By  the  terms  of  the  will  before  us 
they  were  to  conduct  the  business  of  the  estate  of  the  de- 
ceased and  pay  the  debts,  as  he  himself  would  have  done. 
There  seems  to.  be  no  question  of  inadequacy  of  assets  to 
meet  the  demants  of  creditors  arising  here.  If  the  testator 
has  chosen  to  dispose  of  his  estate  without  the  interven- 
tion of  the  probate  court,  the  procedure  controlling  the 
administration  in  probate  is  not  applicable,  and  the  notice 
to  creditors  published  by  appellants  as  executors  was  with- 
out any  legal  effect.     Therefore,  the  note  in  suit  was  not 
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barred  for  failure  to  present  the  claim  within  one  year 
from  the  date  of  the  publication  of  the  notice. 

This  view  disposes  of  the  cause.    The  judgment  of  the 
superior  court  is  affirmed. 

Dunbar,  Gordon  and  Anders,  JJ.,  concur. 


[No.  2788.    Decided  July  12,  1898.] 

A.  R.  CoLBMAN,  Respondent,  v.   J.   B.   Montgomery, 

Appellant. 

APPEAL  —  OBJECTIONS  TO  BnDBMCB — IMDBPINITENX86. 

'When  the  objections  to  the  introduction  of  evidence  are  not 
definite  enough  to  call  the  court's  attention  to  the  real  ground 
of  its  inadmissibility,  the  error  cannot  be  urged  on  appeal. 

Appeal  from  Superior  Court,  Jefferson  County. — Hon. 
James  G.  MoClinton,  Judge.     Affirmed. 

Robert  W.  Jennings^  and  Harry  BaUinger  (Stott,  Boise 
&  Stout,  of  counsel),  for  appellant. 

Trumbull  &  TrunibuU,  and  A.  R.  Coleman^  for  respond- 
ent 

Per  Curiam. — ^Respondent  brought  this  action  to  recover 
for  legal  services  rendered  under  a  contract  all^;ed  to 
have  been  entered  into  with  the  attorney  in  fact  and  agent 
of  the  appellant.  The  case  was  tried  to  a  jury  and  from  a 
judgment  in  plaintiff's  favor  the  defendant  has  appealed. 
The  errors  assigned  relate  to  rulings  of  the  court  during  the 
course  of  the  trial.  The  principal  ground  of  allied  error 
relied  upon  was  the  admission,  over  respondent's  objec- 
tion, of  what  purported  to  be  a  copy  of  a  power  of  attor- 
ney executed  by  the  appellant,  and  of  record  in  the  office 
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of  the  recorder  of  conveyances  of  Mnltnomah  coiinly,  Ore- 
gon, by  whom  it  purports  to  have  been  certified.  This  was 
received  in  evidence  without  any  proof  concerning  the 
laws  of  that  state  on  the  subject,  but  the  objection  to  this 
evidence  was  not  sufficiently  definite  to  raise  the  grounds 
urged  here.  The  objection  was  evidently  considered  by 
the  court  as  going  only  to  the  form  of  the  certification.  This 
is  emphasized  by  the  question  which  the  court  addressed 
to  counsel. 

There  was  competent  evidence  tending  to  support  the 
verdict,  and  the  judgment  entered  upon  it  must  be 
affirmed. 


(No.  2560.    Decided  July  14. 1898.] 

Vermont  Loan  and   Trust  Company,  Appellant^  v. 
Joseph  G.  Greer  et  a2.,  Respondents. 

V0BBGL0617BB  OW  MOBrGAGBB  —  ATTOBNBT's  FBB. 

Under  Code  Proc.,  9  803  (Bal.  Oode,  95166),  which  provides 
that  in  all  judgments  on  promissory  notes,  whether  secured  by 
mortgage  or  not,  an  attorney's  fee  may  be  allowed  in  any  amount 
specially  contracted,  the  court  has  no  power,  upon  rendering  a 
decree  of  foreclosure,  to  fix  the  attorney's  fee  in  any  other  amount 
than  that  contracted  for. 

Appeal  from  Superior  Court,  Whitman  County. — ^Hon. 
"William  McDonald,  Judge.    Reversed. 

A.  E.  OaUagheTy  and  Crow  &  Williams,  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Ain>EB8,  J. — This  action  was  brought  by  appellant  to 
foreclose  a  mortgage  on  certain  real  property  in  Whitman 
county,  executed  by  the  respondents,  Joseph  G.  Oreer  and 
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Lorette  S.  Greer,  to  secure  the  payment  of  their  promiasoiy 
note  for  $2,800  and  interest.  None  of  the  defendants  ap- 
peared in  the  action,  and  the  default  of  each  of  them  was 
regularly  entered.  The  court  found  the  facts  for  the  plain- 
tiff as  alleged  in  the  complaint.  It  was  allied,  among 
other  things,  that  the  mortgage  provided  that  the  mort- 
gagors would  pay  the  sum  of  $300  as  attorney's  fees  in 
case  suit  was  instituted  to  foreclose  the  mortgage.  The 
sum  due  on  the  mortgage,  including  principal  and  interest, 
was  found  by  the  court  to  be  $3,004.40;  but  the  court  re- 
fused to  include  in  the  judgment  the  $300  attorney's  fee, 
and,  notwithstanding  the  objection  of  appellant^  allowed 
and  included  therein,  as  such  fee,  the  sum  of  $100  only, 
on  the  ground  that  the  amount  stipulated  for  was  unjust 
and  unconscionable.  From  this  ruling  of  the  court  this 
appeal  was  taken.  The  appellant  bases  its  claim  for  the 
full  amount  of  the  attorney's  fee  contracted  for  in  the 
mortgage  upon  §  803  of  the  Code  of  Procedure  (Bal.  Code, 
§  5166),  which  reads  as  follows  : 

^^  In  all  judgments  on  promissory  notes,  and  similar  in- 
struments in  writing,  whether  secured  by  mortgage  or  not, 
an  attorney's  fee  may  be  allowed  when  specially  contracted 
to  be  paid  by  the  terms  of  the  note  or  mortgage  in  any 
amount  so  specially  contracted." 

And  it  would  seem  obvious  from  the  language  employed 
that  it  was  not  the  intention  of  the  legislature  to  confer 
discretionary  power  upon  the  courts  to  alter  or  modify  con- 
tracts for  attorney's  fees  embodied  in  notes  or  mortgage, 
or  to  allow  or  disallow  such  fees  upon  their  own  motion 
merely,  but,  on  the  contrary,  to  prevent  the  exercise  of  such 
power.  This  statute  says  an  attorney's  fee  may  be  allowed 
"in  any  amount  so  specially  contracted" — ^not  in  any 
amount  deemed  by  the  court  more  reasonable.  This  court 
has  always  considered  this  section  as  mandatory,  and  any 
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other  construction  would  deprive  it  of  all  force  and  effect, 
and  would  render  it  entirely  nugatory,  if  not  meaning- 
less. Indeed,  if  the  words  "in  any  amount  so  specially 
contracted"  were  eliminated,  we  would  still  be  obliged, 
under  the  well  settled  rule  of  construction,  to  hold  the  pro- 
vision peremptory. 

"Permissive  words  in  respect  to  courts  or  officers  are 
imperative  in  those  cases  in  which  the  public  or  individuals 
have  a  right  that  the  power  bo  conferred  be  exer^ 
cised."    Sutherland,  Statutory  Construction,  §  462. 

See,  also,  Black,  Interpretation  of  Laws,  pp.  155,  166; 
Supervisors  v.  United  States,  4  Wall.  435. 

Here  it  is  plain  that  appellant  has  a  right  that  the  power 
conferred  by  this  statute  be  exercised  in  its  favor.  But  we 
have  so  often  construed  this  section  adversely  to  the  rul- 
ing of  the  court  below  that  nothing  further  need  be  said 
upon  the  question.  The  point  here  presented  was  ex- 
pressly passed  upon  by  us  in  Haywood  v.  Miller y  14  Wash. 
660  (45  Pac.  807),  and  the  question  was  considered  in  the 
following  cases,  also:  Watson  v.  Sawyer ^  12  Wash.  35 
(40  Pac.  413);  Ames  v.  Bigelow,  15  Wash.  582  (46  Pac. 
1046);  Poncin  v.  FuHh^  15  Wash.  201  (46  Pac.  241); 
JExchange  National  Bank  v.  Wolverton^  11  Wash.  108  (39 
Pac.  248).  It  may  properly  be  observed,  however,  that  in 
the  absence  of  a  statute  like  ours,  the  courts  have  almost 
universally  held  that  a  contract  in  a  mortgage  for  a  reason- 
able attorney's  fee  will  be  enforced;  and  the  general  rule 
is,  that  the  court  will  consider  the  amount  stipulated  for 
by  the  parties  to  be  reasonable,  unless  it  is  extravagantly 
large  and  extortionate,  which  cannot  reasonably  be  said  to 
be  the  case  in  this  instance.  Wiltsie,  Mortgage  Foreclos- 
ures, p.  952,  §  866;    2  Jones,  Mortgages  (5th  ed.),  §  1606. 

The  cause  will  be  remanded  with  instructions  to  include 
$800  as  attorney's  fees  in  the  judgment;    but,  as  the  re- 
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spondents  were  not  instrumental  in  causing  the  expense 
of  this  appeal^  it  would  be  unjust  to  tax  the  costs  against 
them^  and  the  appellant  will  not  recover  the  same. 

SooTT,  C.  J.J  and  Reayis,  Gordon  and  Duitbab,  JJ., 
concur. 
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[No.  286S.    Decided  July  19, 1898.] 

John  H.  Griffith  et  aZ.,  Appellants,  v.  Jambs  Max- 

WBLLy  Reaporulent, 

JUDGMBNT  —  EX  PABTB   MODiriCATION. 

The  yacating  of  a  Judgment  on  the  pleadings,  on  defendant's 
motion  for  a  new  trial,  and  entering  judgment  for  a  less  sum,  in 
the  absence  of  plaintiffs,  te  prejudicial  error,  when  the  pleadtngs 
are  so  vague  and  confusing  that  it  is  diiXicalt  to  determine  ex- 
actly what  the  issue  is.    (Gordon,  J.,  dissents.) 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
WnjJAM  E.  RiCHAEDSON,  Judgc.    Reversed. 

W.  A.  Lewisy  for  appellants. 
Crow  &  WiUiamSy  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — The  motions  to  dismiss  the  appeal  and  strike 
the  statement  of  facts  are  denied.  Appellants,  who  are 
plaintiffs,  commenced  an  action  in  the  superior  court  pray- 
ing for  judgment  against  defendant  for  $550.88,  the  re- 
mainder alleged  to  be  due  on  account.  Both  plaintifib  and 
the  defendant  were  engaged  in  the  plumbing  and  heating 
business,  and  had  sundry  transactions  between  themselves, 
furnishing  goods  to  each  other,  and  from  time  to  time  oom- 
paring  accounts.     Defendant  made  answer  to  the  cosDr 
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plaint,  and  admitted  an  indebtedness  of  $274.36.  Plain- 
tiffs replied  at  length,  and  the  pleadings  upon  which  the 
action  was  finally  heard  are  vague  and  confusing,  and  this 
court  will  not  now  endeavor  to  determine  precisely  what 
they  mean.  At  the  trial  the  plaintiffs  merely  introduced 
in  evidence  the  original  answer  and  rested.  The  defend- 
ant then  moved  for  a  non-suit  as  to  any  other  amount  than 
the  sum  admitted  ($274.36),  and  also  moved  for  an  instruc- 
tion that  the  jury  find  a  verdict  for  the  plaintiffs  for  the 
amount  admitted  to  be  due  from  defendant,  which  was 
refused,  and  defendant  excepted.  The  plaintiffs  then 
moved  the  court  to  decide  as  a  matter  of  law  what  verdict 
should  be  found,  and  discharge  the  jury  from  further 
consideration  of  the  case,  which  motion  the  court  granted, 
tt»  which  defendant  excepted.  On  the  24th  of  June,  1897, 
the  court  announced  its  decision,  and  rendered  judgment 
for  the  plaintiffs  for  $550.88,  as  prayed  for  in  the  com- 
plaint, to  which  defendant  excepted,  and  duly  filed  a  mo- 
tion for  a  new  trial.  On  the  6th  of  July  the  court  granted 
a  new  trial,  when  the  plaintiffs  were  not  present  in  person 
or  by  attorney,  and  vacated  the  judgment,  and  immediately 
entered  judgment  in  favor  of  plaintiffs  for  the  sum  con- 
fessed by  defendant,  $274.36.  From  this  final  judgment 
plaintiffs  have  appealed. 

The  only  question  we  deem  it  proper  to  consider  is  the 
vacation  of  the  judgment  upon  the  motion  for  a  new  trial 
and  the  entering  of  judgment  subsequently  without  a  trial. 
It  is  maintained  by  counsel  for  respondent  that  the  correct 
judgment  was  entered,  and  that  the  final  judgment  may  be 
considered  in  the  nature  of  a  modification  or  correction 
of  the  first  judgment;  that  is,  that  if  the  pleadings  show 
that  tiie  correct  judgment  was  entered,  it  ought  not  now  to 
bfe  disturbed.  But,  as  has  been  observed,  the  issues  of  fact 
made  by  the  pleadings  are  misty  and  the  haze  that  sur- 
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rounds  them  here  mav  have  to  some  extent  been  cleared 
away  by  facts  appearing  in  the  superior  court,  and  in  the 
atmosphere  surrounding  the  case,  which  is  not  brought  here. 
The  statement  of  facts  certified  shows  a  regular  motion 
for  a  new  trial  made  by  defendant,  with  a  number  of 
grounds  on  which  the  motion  was  based,  and  shows  that  this 
motion  was  granted,  and  also  shows  that  the  vacation  of 
the  former  judgment  was  made,  and  a  new  judgment  en- 
tered, in  the  absence  of  plaintiffs;  that  is,  without  a  hear- 
ing. Upon  the  exhibition  of  this  record,  we  conclude  that 
the  cause  should  be  reversed;    and  it  is  so  ordered. 

DuNBAB  and  Anders,  JJ.,  concur. 

Gordon,  J. — I  dissent.  I  think  the  judgment  was  only 
what  it  should  have  been  under  the  pleadings,  and,  if  any- 
thing occurred  in  the  lower  court  not  shown  by  the  record, 
it  should  be  presumed  to  have  conduced  to  the  judgment 
rather  than  otherwise.  If  the  judgment  was  right,  the 
fflct  that  it  was  entered  in  appellants'  absence  would  be, 
at  most,  harmless  error,  not  warranting  a  reversal. 


[No.  2747.    Decided  July  20, 1808.] 

W~m  Rhode  Island  Mortgage  and  Trust  Company,  Re- 

=ff==^g  spondentf  v.  City  of  Spokane,  AppeUanL 

ag  4Qil 

APPSALABLB  OBDBB — DKVAULT  JUDGMENT  —  ASSIGNHSNTS  OP  ERBOK  — 
MUNICIPAL  COBPOEATIONS  —  LIABILITY  UPON  SPECIAL  FUND  WAERAKTS 

A  Judgment  by  default  is  a  final  Judgment,  and  appealable, 
since,  under  Code  Proc,  §  193  (Bal.  Code,  §  4911),  objection  can 
be  made  to  the  complaint  on  appeal,  if  it  fails  to  state  facts  suf- 
ficent  to  constitute  a  cause  of  action. 

Where  the  only  question  sought  to  be  raised  by  appellant  is 
upon  the  sufficiency  of  the  complaint  to  sustain  the  Judsment, 
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the  allegation  set  forth  In  his  brief  that  the  complaint  does  not 
state  a  cause  of  action  constitutes  a  sufficient  assignment  of  error. 

A  city  does  not  render  itself  liable  out  of  its  general  fund  for 
the  payment  of  street  improvement  warrants  drawn  on  a  special 
fund,  through  its  failure  to  provide  such  special  fund.  (Dunbab, 
J.p  dissents.) 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
AViLLiAM  E.  Richardson,  Judge.    Reversed. 

A,  6.  Avery y  for  appellant. 
Blake  &  Post,  iot  respondent. 

Thfe  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Respondent  commenced  suit  against  the  city 
of  Spokane,  appellant,  to  recover  judgment  for  the  amount 
of  numerous  street  grade  warrants  transferred  to  respond- 
ent by  the  contractor  who  did  the  grading  and  other  work 
for  which  the  warrants  were  issued.  The  complaint  alleges 
the  cause  of  action,  in  substance,  on  each  warrant,  as  fol- 
lows: That  as  part  payment  for  the  grading  of  Adams 
street  (Third  district),  in  the  city  of  Spokane,  the  city 
made,  executed,  and  delivered,  in  pursuance  of  a  contract 
so  to  do,  to  one  Clark,  certain  warrants  of  said  city  (num- 
bering and  dating  them  respectively,  and  stating  the 
amount),  said  warrants  being  made  payable  to  said  Clark 
oi  bearer,  out  of  Adams  street  (Third  district)  grade  fund; 
that  each  of  the  warrants  was  presented  to  the  treasurer 
of  the  city  on  the  17th  of  September,  1892,  for  payment, 
but  payment  was  refused,  and  the  treasurer  indorsed  the 
same,  "  Not  paid  for  want  of  funds;"  that  the  warrants 
^^ere  made  and  delivered  by  the  city  as  part  payment  for 
the  contract  for  the  grading,  curbing,  and  guttering  of 
Adams  street,  in  the  city,  as  part  payment  for  work  and 
labor  done  and  performed  in  pursuance  of  and  in  conform- 
itj  to  said  contract  made  and  entered  into  by  the  city  with 
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said  Clark  for  the  improYement  of  said  street;  that  the 
city  has  wholly  failed  and  neglected  to  make  or  levy  any 
assessment  or  tax  upon  the  property  benefited  by  the  work 
and  labor  done  upon  the  street  and  has  failed  to 
provide  any  street  grade  fund  whatever  for  the  pay- 
ment of  said  warrants,  or  any  part  thereof,  and 
has  not  now,  and  never  has  had,  any  fund  set  aside  or 
created  for  the  payment  of  the  warrants  or  any  portion 
thereof,  and  has  never  at  any  time  created  or  levied  any 
valid  or  any  assessment  or  tax  for  the  payment  of  the  war- 
rants, and  that  the  city  has  exhausted  its  power  and  author- 
ity to  make  and  levy  any  local  or  special  assessment  or  create 
such  fund,  and  has  no  power  or  authority  so  to  do;  that 
respondent  demanded  payment  for  each  of  the  warrants 
out  of  the  general  fund  of  the  city,  or  any  fund  liable  for 
payment  thereof,  and  the  city  had  refused  to  pay  the  war- 
rants or  any  part  thereof,  to  the  plaintiflPs  damage  in  the 
amount  specified  in  the  warrants.  Default  was  made  by 
the  city,  and,  for  failure  to  answer,  judgment  was  entered 
in  favor  of  the  respondent,  according  to  the  prayer  of  the 
complaint.  The  citv  of  Spokane  has  appealed  from  such 
judgment. 

1.  Eespondent  has  moved  to  dismiss  the  appeal,  on  the 
ground  that  no  appeal  lies  from  a  judgment  entered  by  de- 
fault in  the  superior  court.  Our  statute  (2  Hill's  Code, 
§  193,  Bal.  Code,  §  4911)  provides: 

"  If  no  objection  be  taken  either  by  demurrer  or  answer, 
the  defendant  shall  be  deemed  to  have  waived  the  same, 
excepting  always  the  objection  that  the  court  has  no  juris- 
diction or  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  which  objection  can  be 
made  at  any  stage  of  the  proceedings,  either  in  the  superior 
court  or  supreme  court." 

The  California  act  relating  to  appeals  is  substantiaUj 
the  same  as  ours;   and  in  HdUock  v.  Jaudiny  34  CaL  167, 
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plaintiffs  had  judgment  by  default  in  the  lower  court  upon 
a  complaint  on  a  promissory  note,  and  defendants  appealed. 
A  motion  was  made  to  dismiss  the  appeal,  because  it  waa 
from  a  judgment  by  default     The  court  observed: 

^  As  to  the  right  of  appeal,  there  is  no  distinction  be- 
tween judgments  by  default  and  judgments  after  issue 
joiaed  and  a  trial.  The  former  is  as  much  a  final  judg- 
ment as  the  latter,  and  the  statute  gives  a  right  to  appeal 
from  all  final  judgments  without  distinction.  From  this 
it  follows  that  all  errors  disclosed  by  the  record  can  be 
reviewed  and  corrected  on  an  appeal  from  the  former 
class  of  judgments  as  well  as  the  latter.  This  is  too  plain 
for  argument,  and  we  do  not  hesitate  to  declare  that  all 
cases  which  are  to  the  contraiy  are  unsupported  by  any 
provision  of  the  law  by  which  the  jurisdiction  and  practice 
of  this  court  is  regulated.  To  hold  otherwise  would  be  to 
create  a  distinction  where  the  law  has  not,  which  we  have 
no  power  to  do." 

And  it  is  uniformly  held  in  California  that  a  judgment 
by  default  is  a  final  judgment,  and  appealable.  Harmon 
V.  Ashmead,  60  Cal.  441,  442,  and  cases  cited.  The  same 
rule  is  stated  by  Mr.  Freeman,  in  his  work  on  Judgments 
(§  540,  4th  ed.);  and  also  by  Black  on  Judgments  (§  96), 
and  Hayne  on  New  Trial  and  Appeal  (§  343).  In  Baker 
V.  Prewett,  3  Wash.  T.  474  (19  Pac.  149),  it  was  held  that 
an  appeal  would  lie  to  the  territorial  supreme  court  from  a 
default  judgment.  Bespondent  cites  two  cases  from  this 
court  to  support  its  motion — Port  v.  Parfit,  4  Wash.  369 
(30  Pac.  328),  and  State  ex  rd.  Pacific  Coast 
Steamship  Co.  v.  Superior  Court,  12  Wash.  648 
(41  Pac.  895).  But  in  the  former  case  it  was 
stated  that  the  defendant,  by  stipulation,  withdrew  her 
answer,  and,  by  consent,  a  default  was  also  entered  against 
her,  and  the  audiority  of  the  case  is  therefore  inapplica- 
ble here.  In  the  latter  case  the  appeal  was  from  the  jus- 
tice court,  and,  as  stated  in  the  opinion,  governed  by  the 
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practice  relating  to  that  court  The  motion  to  dismiss  the 
appeal  on  the  ground  that  it  is  from  a  judgment  by  default 
cannot  be  sustained. 

2.  It  is  also  urged  by  counsel  for  respondent  that  the 
assignment  of  error  by  appellant  is  not  sufficient,  but  the 
only  question  sought  to  be  raised  by  appellant  here  is  upon 
the  sufficiency  of  the  complaint  to  sustain  the  judgment, 
and  its  assignment  of  error  is  sufficient,  under  Oaetzinger 
V.  Bosenfeld,  16  Wash.  392  (47  Pac.  882),  and  McReavy 
V.  Eshelman,  4  Wash.  757  (31  Pac.  35). 

3.  The  vital  question  is,  did  the  complaint  state  a  cause 
of  action  against  appellant?    and  this  is  the  only  question 
upon  the  record  arising  here.    It  is  stated  that  street  grade 
warrants  were  issued  in  payment  of  work  done  upon  a 
street  by  a  contractor  payable  out  of  a  street  grade  fund, 
and  the  city  had  not  collected,  or  attempted  to  collect,  and 
could  not  have  collected,  from  the  special  fund.    The  war- 
rants specified  the  fund  upon  their  face.     In  German- 
American  Savings  Bank  v.  Spokane,  17  Wash.  315  (47  Pac 
1103)  the  liability  of  a  municipal  corporation  for  street 
improvements  was  most  elaborately  and  carefully  consid- 
ered.   The  previous  decisions  of  this  court  were  reviewed, 
and  also  other  authorities,  and  the  reasoning  of  the  court 
in  that  case  is  decisive  of  the  question  involved  in  the  case 
at  bar.    In  that  case  the  plaintiff  sued  to  recover  the  amount 
due  on  street  grade  warrants  issued  to  the  contractor,  and 
payable  out  of  the  street  grade  fund,  and  in  the  superior 
court  obtained  a  general  judgment  against  the  city  there- 
for, from  which  the  city  appealed.    The  foundation  of  tie 
plaintiff's  right  of  action  was  the  delay  and  negligence  on 
the  part  of  the  city's  officers  in  providing  the  fund.    In  tie 
case  of  Wilson  v.  Aberdeen,  ante,  p.  89  (52  Pac.  524)  it 
wag  expressly  ruled: 

"  Warrants  issued  by  a  city  for  street  improvements,  to 
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be  paid  out  of  a  special  f und^  cannot  be  collected  against 
the  city  generally,  although  the  remedy  to  collect  from  the 
special  fund  is  lost." 

The  objection  urged  against  the  complaint,  that  it  does 
not  state  facts  sufiScient  to  constitute  a  cause  of  action 
against  the  city  of  Spokane,  is  therefore  determined  by  the 
two  cases  from  this  court  above  cited;  and,  upon  the 
authority  of  those  cases,  the  judgment  of  the  superior  court 
is  reversed,  with  direction  to  enter  judgment  in  favor  of 
defendant  in  said  cause. 

Scott,  C.  J.,  and  Aitders,  J.,  concur. 

DuNBAB,  J.,  dissents. 


[No.  2785.    Decided  July  20,  1898.] 

Gbna  Plant,  Appellant,  v.  E.  F.  Carpbntbr,  Sheriffs 

Respondent. 

JUDGMENT  ON  DBXURREB  —  COMCLUSIVBNBSB. 

Where  a  third  party  interyenes  in  a  pending  action  for  the 
purpose  of  claiming  property,  and  Judgment  is  rendered  against 
interyenor  upon  demurrer  to  the  complaint  in  intervention,  such 
judgment  is  conclusive  against  the  assertion  of  the  same  rights 
in  a  subsequent  action. 

Appeal  from    Superior  Court,   Lewis   County. — ^Hon. 
A.  L.  Miller,  Judge.     Affirmed. 

Edward  F.  Hunter^  for  appellant. 
Reynolds  &  Stewarty  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Rbavis,  J. — Suit  by  plaintiff,  Cena  Plant,  to  enjoin  the 
sheriff  of  Lewis  county  from  executing  a  writ  of  restitution 


622  PLANT  V.  CARPENTER. 

Opinion  of  the  Court —  Rsavib,  J.  [19  Waih. 

issued  in  favor  of  the  purchaser  at  a  sale  upon  a  decree 
of  mortgage  foreclosure,  and  to  adjudge  the  writ  void  as 
against  the  plaintiff.  On  the  20th  of  January,  1896,  judg- 
ment was  rendered  by  the  superior  court  of  Lewis  county 
in  favor  of  the  Commercial  State  Bank  of  Chehalis,  plain- 
tiff, against  Salem  Plant,  for  the  sum  of  $765.33,  includ- 
ing costs,  and  for  a  foreclosure  of  a  mortgage  de- 
scribed in  the  complaint  and  sale  of  the  premises  to  satisfy 
the  judgment;  and  on  the  29th  of  February,  1896,  the 
mortgaged  premises  were  sold  under  the  judgment,  and 
the  mortgagee  became  the  purchaser. 

The  complaint  alleges  that  the  sheriff  is  about  to  exe- 
ciite  the  writ  and  dispossess  plaintiff,  who  is  the  wife  of 
said  Salem  Plant,  who  executed  the  mortgage.  It  is  also 
alleged  that  the  premises  mortgaged  by  Salem  Plant  were 
the  homestead  of  Salem  Plant  and  this  plaintiff  and  their 
fi^mily,  and  that  due  selection  thereof  had  been  made  by 
plaintiff,  and  notice  given,  and  the  facts  are  fully  stated 
upon  which  plaintiff  founds  the  claim  of  homestead.  The 
answer  of  the  sheriff  denied  that  the  premises  were  the 
homestead  of  plaintiff  and  her  husband,  and  averred  that 
the  mortgaged  premises  were  the  separate  property  of  the 
husband,  Salem  Plant,  and  that  no  selection  of  the  home- 
stead had  been  made.  The  answer  also  set  up  a  plea  of 
former  adjudication  of  the  homestead  rights  of  plaintiff 
in  the  mortgaged  premises.  It  is  to  this  plea  that  we  shall 
confine  our  attention. 

The  proof  taken  in  the  superior  court  and  the  reccxd 
shows  that  after  the  decree  of  foreclosure  in  the  suit  be- 
tween the  Commercial  State  Bank,  as  plaintiff,  and  Salem 
Plant,  as  defendant,  the  plaintiff  in  this  action  intervened 
and  set  up  fully  in  her  complaint  in  intervention  all  the 
facts  constituting  her  right  to  the  homestead,  and  also  de- 
manded   that  the   premises  be  declared  a  homestead  and 
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protected  by  the  court  The  plaintiff  in  the  mortgage 
foreclosure  suit  was  regularly  summoned  to  answer  the 
Complaint  in  intervention,  and  the  plaintiff  therein  ap- 
peared and  filed  its  motion  that  the  complaint  be  dis- 
missed, because  it  was  filed  without  leave  of  court  and  be- 
cause it  did  not  state  facts  authorizing  the  intervention, 
and  the  motion  was  sustained,  with  leave  to  the  inter- 
venor  to  re-file  her  complaint,  which  was  done  insianier, 
and  the  plaintiff  thereupon  renewed  its  motion  against  the 
complaint  because  it  did  not  state  facts  sufficient  to  consti- 
ti:te  a  ground  for  intervention,  which  objection  the  court 
sustained;  and  the  intervenor,  Cena  Plant,  requested  per- 
mission to  file  an  amended  complaint,  which  was  granted, 
and  she  was  allowed  ten  days  in  which  to  file  and  serve 
an  amended  intervening  complaint  It  appears  that  inter- 
vener did  not  file  the  amended  complaint^  as  directed  by 
the  order  of  the  court;  and  thereafter  the  court,  on  the 
26th  day  of  December,  1895,  adjudged  that  leave  having 
been  given  intervenor  to  serve  and  file  an  amended  com- 
plaint in  intervention,  and  her  attorney  having  stated  in 
open  court  that  the  intervenor  would  not  further  appear 
in  the  action,  and  the  plaintiff  demanding  default  against 
the  intervenor,  such  default  was  granted  and  entered;  and 
thereafter  a  final  decree  of  foreclosure  was  rendered  in  the 
cause,  in  which  it  was  adjudged  that  the  defendants,  and 
all  persons  claiming  under  them  after  the  commencement 
of  the  action,  be  forever  barred  and  foreclosed  of  all  right, 
title,  interest  and  equity  of  redemption  in  the  mortgaged 
premises,  or  any  part  thereof,  and  that  the  plaintiff  recover 
from  the  said  Cena  Plant  its  costs  incurred  or  taxable,  in 
consequence  of  her  appearance  and  pleading  in  the  action, 
and  that  execution  issue  therefor.  The  intervenor  in  the 
foreclosure  suit  filed  her  bill  in  the  nature  of  a  cross  com- 
plaint against  plaintiff,  and  set  up  the  facts  constituting 
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grounds  of  action,  alleging  the  same  cause  of  action  and 
demanding  the  same  relief  that  she  demands  in  this  suit 
In  the  former  action  the  objection  to  the  complaint  in 
intervention,  which  was  in  the  nature  of  a  demurrer,  con- 
fessed the  facts  and  demanded  judgment  that  intervenor 
stated  no  grounds  for  relief.  The  court  sustained  plain- 
tiff's demurrer,  and,  in  default  of  an  amendment  of  the 
complaint  in  intervention,  gave  judgment  against  inter- 
venor. No  exception  was  taken  to  the  ruling  of  the  court 
upon  the  demurrer,  and  no  appeal  taken  from  the  judgment 
for  costs  against  intervenor  in  the  foreclosure  suit. 

When  a  third  party  intervenes  in  an  action  pending  for 
the  purpose  of  claiming  property,  he  is  bound  by  the  judg- 
ment. Gumbel  v.  Pitkin,  118  U.  S.  545  (5  Sup.  Ct.  616); 
Benjamin  v.  Elmiray  etc,,  B.  JE.  Co.,  49  Barb.  448;  John- 
ston V.  San  Francisco  Savings  Unions  75  CaL  134  (16  Pac. 
753,  7  Am.  St.  Rep.  129). 

Judgment  upon  a  demurrer  or  objection  to  a  complaint 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  when  final,  determines  the  m^ts  of  the  cause  as 
between  the  parties  and  their  privies.  The  case  of  OouJd 
V.  Evansvilhy  etc.,  B.  B,  Co,y  91  IT.  S.  526,  was  an  action 
by  plaintiff  against  defendants  for  debt,  founded  upon 
the  judgment  of  a  court  of  competent  jurisdiction.  De- 
fendants pleaded  in  bar  of  the  action  a  former  judgment 
in  their  favor  on  a  suit  involving  the  same  cause  of  acti<m; 
tbat  the  defendants  appeared  in  the  action  and  demurred 
to  the  complaint,  and  the  court  sustained  the  demurrer 
and  gave  plaintiff  leave  to  amend;  but  plaintiff  declined 
to  amend  his  complaint,  and  the  court  rendered  judgment 
for  the  defendants.  It  does  not  appear  that  any  appeal 
was  prosecuted.  The  defendants  maintained  that  the  mat- 
ters and  things  set  forth  in  the  complaint  were  the  same 
as  those  set  forth  in  the  complaint  in  the  last  suit;    that 
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plaintiff  impleaded  defendants  in  the  former  suit  in  a  court 
of  competent  jurisdiction  upon  the  same  cause  of  action, 
disclosing  the  same  ground  of  complaint  and  alleging  the 
same  facts  to  sustain  the  same;  and  that  the  court  had 
jurisdiction  of  the  parties  and  of  the  subject  matter,  and 
rendered  a  final  judgment  upon  the  merits  in  favor  of  de- 
fendants and  against  plaintiff;  and  that  the  judgment 
remained  unreversed  and  in  full  force.    The  court  said: 

''Technical  estoppels,  it  is  conceded,  must  be  pleaded 
with  great  strictness;  but  when  a  former  judgment  is  set 
up  in  bar  of  a  pending  action,  or  as  having  determined 
the  entire  merits  of  the  controversy  involved  in  the  second 
suit,  it  is  not  required  to  be  pleaded  with  any  greater  strict- 
ness than  any  other  plea  in  bar,  or  any  plea  in  avoidance 
of  the  matters  alleged  in  the  antecedent  pleading.  Beason- 
able  certainty  is  all  that  is  required  in  such  a  case,  whether 
the  test  is  applied  to  the  declaration,  plea  or  replication, 
as  the  party  whose  pleading  is  drawn  in  question  cannot 
anticipate  what  the  response  will  be  when  he  frames  his 
pleading.  .  .  .  Decided  cases  may  be  found  in  which 
it  is  questioned  whether  a  former  judgment  can  be  a  bar 
to  a  subsequent  action,  even  for  the  same  cause,  if  it 
appears  that  the  first  judgment  was  rendered  on  demurrer; 
but  it  is  settled  law,  that  it  makes  no  difference  in  principle 
whether  the  facts  upon  which  the  court  proceeded  were 
proved  by  competent  evidence,  or  whether  they  were  ad- 
mitted by  the  parties;  and  that  the  admission,  even  if  by 
way  of  demurrer  to  a  pleading  in  which  the  facts  are  al- 
leged, is  just  as  available  to  the  opposite  party  as  if  the 
admission  was  made  ore  tenus  before  a  jury." 

The  court  also  observes  that  a  judgment  rendered  upon 
demurrer  to  the  declaration  or  to  a  material  pleading,  set- 
ting forth  the  facts,  is  equally  conclusive  of  the  matters 
confessed  by  the  demurrer  as  a  verdict  finding  the  same 
facts  would  be;  and  the  rule  is  that  facts  thus  established 
<^n  never  after  be  contested  between  the  parties  or  those  in 
privity  with  them.    Lee  v.  Kingsbury ^  13  Tex.  68  (62  Am. 

40—10  WA8H. 


626  BAUM  V.  WHATCOM  COUNTY. 


SylUbufl.  [19  Wash. 


Dec.  546)  Oraham  v.  Culver^  3  Wyo.  689  (29  Pac  270,  81 
Am.  St  Rep.  105);  Miller  v.  Sherry,  2  Wall.  237 ;  Hef- 
ner V.  Northwestern  Mtd,  Life  Ins.  Co.,  123  TJ.  S.  747 
(8  Sup.  Ct.  387). 

In  the  intervention  in  the  mortgage  foreclosure,  the 
intervener  submitted  her  rights  to  the  homestead  to  trial. 
The  final  judgment  of  the  court  was  against  her.  After 
judgment  upon  the  demurrer,  it  was  too  late  to  withdraw 
from  the  intervention  wi&out  leave  of  the  court  and  mak- 
ing an  express  reservation  of  rights.  The  trial,  under  our 
code  of  procedure,  arises  upon  an  issue  of  law  or  fact 
Where  the  facts  are  conceded,  and  the  issue  of  law  alone 
is  determined,  it  is  none  the  less  conclusive  upon  the  merits 
of  the  case. 

We  can  see  no  error  in  the  conclusion  of  the  superior 
court  in  sustaining  the  plea  of  a  former  adjudication  of  the 
facts  upon  which  the  complaint  in  the  present  action  is 
based.  "No  opinion  is  expressed  upon  the  other  qu^tions 
raised  by  counsel  and  the  conclusions  of  the  superior  court 
thereon. 

The  judgment  is  affirmed. 

Scott,  C.  J.,  and  Andebs  and  DmmAB,  J  J.,  concur. 


[No.  2787.    Decided  July  20, 1898.] 

, ,  Philip   Baum.   Appellant,  v.   County   of    Whatcom, 

m  ^l  Respondent. 

BOND  TO  COUNTY  FOB  BBNBFIT  OF  ICATEBIAL  MEN  —  EBCTrAI.8  —  RIGHT 

OF  ACTION. 

Where  a  bond  executed  by  a  contractor  for  the  construction 
of  public  improvements,  under  Gen.  Stat,  §  2415  (Bal.  Code, 
§5925),  in  order  to  protect  laborers  and  material  men,  contaiiis 
all  the  conditions  required  by  the  statute,  the  recital  that  it  was 
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taken  as  a  common  law,  and  not  as  a  statutory,  bond,  would  not 
Tltiate  it 

Where  a  coun^  takes  a  bond  from  a  contractor  for  the 
•construction  of  a  county  road,  under  Gen.  Stat,  §  2415,  for  the 
benefit  of  laborers  and  material  men,  the  right  of  action  of  a 
material  man  on  account  of  supplies  furnished  is  not  against  the 
county,  but  must  be  enforced  against  the  bondsman  and  his 
sureties. 

Appeal  from  Superior  Court,  Whatcom  County. — ^Hon. 
II.  £.  Hadlet,  Judge.    Affirmed. 

Fairchild  &  Bruce^  and  Frye  &  Webster^  for  appellant. 
J.  W.  RomainSy  for  respondent. 

Pes  Ctjeiam. — ^The  defendant  let  a  contract  to  one 
Moran  for  the  construction  and  improvement  of  a  county 
Toad.  The  contract  provided  that  the  contractor  should 
-execute  a  bond  containing  the  provisions  of  §  2416,  1  Hill's 
Code  (Bal.  Code,  §  5925).  A  bond  was  executed  accord- 
ingly, but  contained  a  recital  that  it  was  executed  as  a 
-common  law  bond,  and  not  in  pursuance  of  the  statute 
foresaid,  and  also  that  under  the  decisions  of  the  supreme 
<;ourt  it  was  not  required  to  take  a  bond  to  secure  the  per- 
formance of  the  contract,  etc  The  plaintiff  furnished  sup- 
plies to  the  contractor  for  his  use  in  the  construction  of 
the  road,  which  were  not  wholly  paid  for;  and  he  brought 
this  action  agaiast  the  county  for  a  failure  to  take  a  bond 
under  the  statute,  relying  upon  the  statement  in  the  bond 
that  it  was  not  taken  thereunder,  and  upon  the  further 
fact  that  he,  not  being  a  party  to  the  bond,  could  not  avail 
himself  of  its  provisions;  citing  Sears  v.  WillianiSy  9 
Wash.  428  (37  Pac.  665).  It  being  conceded  that  the  bond 
contained  all  the  conditions  required  by  the  statute,  the 
recital  that  it  was  taken,  not  as  a  statutory,  but  as  a  com- 
mon law,  bond,  would  not  vitiate  it;  and  the  case  referred 
to  was  overruled  in  the  particular  mentioned  in  State  v. 
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LieheSy  antSy  p.  689,  decided  July  6,  1898.  The  holding 
in  that  case  disposes  of  this  one,  and  the  judgment  is 
affirmed. 


[No.  2674.    Decided  July  21, 1 898.1 

Seattle,  Lake  Shorb  and  Eastern  Railway  Com- 
pany et  aL,  Appellants^  v.  Sol.  G.  Simpson,  Respan' 
denty  S.  Louise  Aokerman,  Intervenor. 

APPBAL — LIMITATION — BBRTIOS  OF  NOTICB — JURISDICTION  BT  CONSENT. 

A  judgment  dismissing  an  action  is  a  final  judgment,  and, 
under  Laws  1895,  p.  81  (BaL  Code,  9  6602),  the  limitation  upon 
appeal  therefrom  is  ninety  days  after  the  date  of  entry  of  such 
judgment,  and  not  the  fifteen-day  limitation  upon  aU  orders  other 
than  final  orders,  provided  for  by  the  same  statute. 

Under  Laws  1895,  p.  561,  §  82,  providing  that  notice  of  appeal 
to  the  superior  court  from  the  decision  of  the  board  of  state  land 
commissioners,  as  to  the  prior  right  to  purchase  tide  lands,  must 
be  served  upon  the  respondents,  or  upon  their  attorneys,  within 
thirty  days  after  the  filing  or  entry  of  such  decision,  service  of 
the  appeal  notice  must  be  made  upon  the  attorney  of  record  for  a 
respondent,  and  the  superior  court  can  take  no  jurisdiction  of 
an  appeal  where  admission  of  service  of  the  notice  appears  to 
have  been  made  by  attorneys  for  respondent  other  than  the  at- 
torney of  record. 

Where  a  court  has  no  jurisdiction  of  an  appeal  the  appear- 
ance therein  or  consent  of  the  respondent  would  not  confer  juris- 
diction. 

Appeal  from  Superior  Court,  Eing  County. — ^Hon. 
William  Hjckman  Moose,  Judge.    Affirmed. 

Struve,  AUeUy  Hughes  &  McMicheny  for  appeUants. 
Thomas  T.  LitteUy  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  appellants  and  the  respondent,  Simp- 
son, each  applied  to  the  board  of  state  land  oommisBicnr 
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ers  to  purchase  a  certain  tract  of  tide  land  in  Eing  county. 
A  hearing  was  had  before  the  board  and,  after  considera- 
tion of  die  evidence  adduced  upon  both  sides  and  the 
argument  of  counsel,  the  land  in  controversy  was  awarded 
to  the  respondent  From  the  decision  of  the  land  conunis- 
sioners  the  railway  company  appealed  to  the  superior  court 
of  King  county.  This  appeal  was  dismissed  and  the  com- 
plaint of  the  intervener,  Ackerson,  filed  therein,  stricken 
out,  on  motion  of  the  respondent.  From  the  order  and 
judgment  of  dismissal  this  appeal  was  taken. 

The  respondent  moves  to  dismiss  the  appeal  herein  on 
the  grounds  and  for  tiie  reasons  that  the  notice  of  appeal 
was  not  given  or  the  appeal  taken  from  the  order  of  the 
fiiiperior  court  within  the  time  limited  by  law,  viz.,  fifteen 
days  after  the  service  of  a  copy  of  the  order  and  the  writ- 
ten notice  of  the  entry  thereof  upon  appellants'  attorneys; 
and  that  this  court  has  no  jurisdiction  over  the  person  of 
respondent  or  the  subject  matter  involved  in  this  proceed- 
ing. Both  grounds  of  the  motion  are  jurisdictional  and, 
in  efiFect,  the  same,  for,  if  it  is  true  that  the  appeal  was  not 
taken  within  the  time  prescribed  by  statute,  then  this  court 
lias  no  jurisdiction  to  hear  and  determine  the  cause.  The 
order  from  which  this  appeal  is  taken  was  made  and  en- 
tered on  January  28,  1897,  and  the  notice  of  appeal  here- 
in was  served  on  respondent's  attorney  on  April  23,  1897 
— eighty-five  days  after  said  order  was  entered  and  notice 
thereof  given.  Section  1  of  the  act  of  March  8, 1893,  relat- 
ing to  appeals  to  the  supreme  court  (Laws  1893,  p.  119, 
Bal.  Code,  §  6500)  provides  that,  "  Any  party  a^rieved 
may  appeal"  ...  1.  From  the  final  judgment  en- 
tered in  any  action  or  proceeding,"  etc.,  and  '^  6.  From  any 
Older  afiFecting  a  substantial  right  in  a  civil  action  or  pro- 
ceeding, which  either,  (1)  in  effect  determines  the  action 
o."  proceeding  and  prevents  a  final  judgment  therein;    or 
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(2)  dificontinues  the  action/'  etc.     Section  3  of  this  act^ 

which  relates  to  the  time  wherein  appeals  may  be  taken, 

was  amended  in  1895   (Laws  1895,   p.   81)  Bal.   Code^ 

§  6502,  so  as  to  read  as  follows: 

''In  civil  actions  and  proceedings  an  appeal  from  any 
final  judgment  must  be  taken  within  ninety  days  after  the 
date  of  the  entry  of  such  final  judgment;  and  an  appeal 
from  any  order,  other  than  a  final  order,  from  which  an 
appeal  is  allowed  by  this  act,  within  fifteen  days  after  the 
entry  of  the  order.     .     .     ." 

And  it  is  contended  by  counsel  for  the  respondent  that, 
while  a  judgment  of  dismissal  is  so  far  a  final  judgment 
that  it  may  be  appealed  from,  it  is  not  a  final  judgment  in 
the  sense  used  in  this  act;  that  the  final  judgment  men- 
tioned in  the  first  paragraph  of  §  1  is  a  judgment  rendered 
after  issue  joined  and  trial  had^  and  that  it  is  from  such 
a  judgment  only  that  the  ninety  days  are  allowed  in  which 
to  appeal.  And  it  is  argued  that  such  must  have  been  the 
legislative  intention,  for  otherwise  there  was  no  reason  for 
the  enactment  of  subdivisions  1  and  2  in  paragraph  6  of 
said  section.  This  argument  is  exceedingly  plausible,  and 
would  be  entitled  to  serious  consideration  were  it  not  for 
the  provisions  of  the  amendment  above  quoted.  It  will  be 
observed  by  an  inspection  of  this  amendment  that  final 
ciders,  as  such,  are  not  only  recognized  by  the  statute  as 
it  now  stands,  but  are  excepted  from  the  operation  of  the 
fifteen  days'  limitation  within  which  appeals  must  be  taken 
from  other  appealable  orders.  A  formal  judgment  of  dis- 
missal of  the  appeal  from  the  board  of  commissioners  was 
made  by,  and  entered  in  the  records  of,  the  superior  court; 
but  whether  it  be  called  a  judgment  or  order  is  not  mate- 
rial, for  the  court  will  look  at  the  effect  rather  than  the 
form  of  the  entry.  An  order  in  form  may  sometimes  con- 
stitute a  judgment  in  fact.  It  is  said  in  Elliott  on  Appel- 
late Procedure  that, 


SEATTLE,  L.  8.  &  E.  BY.  00.  y.  SIMPSON.  681 

Jnly,  1898.]  Opinion  of  the  Court — Andbrs,  J. 

^*  Form  is  not  a  matter  of  much  importance  in  determin- 
ing whether  a  judgment  is  or  is  not  final.  If  the  contro- 
versy is  ended  between  the  parties  so  far  as  the  court  can 
end  it,  then  the  judgment  is  nnal,  r^ardless  of  mere  mat- 
ters of  form.  This  must  necessarily  be  true,  since  if  the 
order  terminates  the  litigation  in  the  court  where  it  is 
pending,  nothing  more  can  there  be  done,  except,  perhaps, 
to  prepare  for  an  appeal.  It  is  obvious  that  imder  this  rule 
an  order  dismissing  a  case  over  the  objection  of  the  plain- 
tiff may  constitute  a  final  judgment."  Elliott,  Appellate 
Procedure,  §  94. 

And  the  doctrine  there  laid  down  seems  to  be  supported 
by  numerous  cases  cited  in  the  note.  That  the  ruling  of 
the  superior  court  determined  the  proceeding  then  pending 
before  it  is  scarcely  open  to  question.  The  general  rule 
of  law  is  that  a  dismissal,  discontinuance  or  non-suit  (and 
they  all,  in  legal  effect,  amount  to  the  same  tiling)  in  a 
legal  proceeding  without  a  trial  upon  the  merits,  operates  as 
a  final  determination  of  the  action  and  carries  the  entire 
cause  out  of  court,  and  all  the  parties  to  the  original  pro- 
ceeding. 6  Enc.  PI.  &  Pr.,  pp.  978,  979.  It  seems  dear 
to  us  that  the  judgment  appealed  from  was  a  final  judg- 
ment and  that  the  appeal  was  taken  within  the  period 
(ninety  days)  prescribed  by  the  statute.  It  follows  there- 
fore that  the  motion  to  dismiss  the  appeal  must  be  denied. 

This  brings  us  to  the  consideration  of  the  only  remaining 
question,  which  is,  whether  or  not  the  appeal  from  the 
board  of  tide  land  commissioners  was  properly  dismissed. 
The  statute  in  relation  to  such  appeals  provides  that, 

"  Any  person  who  is  an  applicant  to  purchase  any  tide 
lands  may  appeal  from  any  finding  or  decision  of  the  board 
of  state  land  commissioners,  as  to  the  prior  right  to  pur- 
chase such  tide  lands  or  any  part  thereof,  which  appeal  shall 
be  to  the  superior  court  of  the  county  in  which  such  tide 
lands  are  situate.  Such  appeal  shall  be  taken  by  the  party 
desiring  to  appeal  serving  upon  the  party  in  whose  favor 
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said  decison  and  determination  is  made,  and  also  upon  all 
other  parties  who  have  appeared  in  the  contest  before  said 
board,  or  upon  their  attorneys,  a  notice  in  writing  that  he 
appeals  from  said  decision  and  determination  to  the  said 
8ui:)erior  court,  which  said  notice  of  appeal  must  be  served 
as  aforesaid,  and  together  with  the  proof  or  admission  of 
service  indorsed  thereon  or  attached  thereto,  must  be  filed 
with  the  said  board  of  state  land  conmiissioners  within 
thirty  days  from  and  after  said  decision  and  determination 
is  filed  in  writing  or  entered  in  the  records  of  said  board  of 
state  land  commissioners."    Laws  1895,  §  82,  p.  561. 

The  decision  of  the  board  from  which  the  appeal  was 
taken  to  the  superior  court  was  made  and  entered  on  June 
80,  1896,  and  on  the  27th  of  July  following  a  notice  of 
appeal  was  duly  prepared  and  served  upon  one  Eben 
Smith,  who  acknowledged  due  service  of  the  same  on  said 
dflte  in  the  name  of  "  Smith  &  Littell,  Attorneys  for  Sol. 
G.  Simpson."  The  motion  to  dismiss  the  appeal  was  based 
upon  the  alleged  grounds  that  no  notice  of  appeal,  either  in 
writing  or  otherwise,  had  ever  been  served  upon  said  Simp- 
son or  his  attorney,  and  that  all  the  pleadings,  papers  and 
record  entries  required  by  law  had  not  been  prepared  and 
certified  to  the  clerk  of  the  superior  court  It  is  shown 
by  the  affidavit  of  counsel  for  the  respondent  filed  in  the 
superior  court,  as  well  as  by  the  records  of  the  proceed- 
ings before  the  board  of  state  land  commissioners,  that 
Thomas  T.  Littell  was  the  sole  attorney  for  Simpson  in 
the  contest  between  the  latter  and  the  appellants;  and  it 
is  not  claimed  that  Mr.  Smith,  at  the  time  he  assumed  to 
acknowledge  service  of  the  notice  of  appeal,  was  a  partner 
of  Mr.  Littell,  or  authorized  to  accept  service  of  the  notice 
for  him.  And  the  question  is,  was  a  service  of  the  notice 
upon  Smith  such  a  service  as  is  contemplated  by  the  statute 
above  quoted  in  relation  to  appeals  from  the  decision  of 
the  land  commissioners?    It  is  a  well  settled  rule  that  ap- 
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pellate  courts  can  only  become  vested  with  jurisdiction  of 
a  cause  by  a  strict  compliance  with  the  tenns  of  the  stat- 
ute, as  appeals  are  purely  statutory.  It  was  not  only  neces- 
sary, under  the  statute,  that  the  notice  of  appeal  should 
be  properly  served  within  thirty  days,  but  that  it  should 
also  be  filed  within  that  time;  both  the  serving  and  the 
filing  of  the  notice  were  necessary  in  order  to  confer  juris- 
diction upon  the  superior  court  Franklin  v.  Reiner,  8  Oal. 
340 ;  Whipley  v.  Mills,  9  Cal.  641 ;  Hastings  v.  Hallechj 
10  Cal.  31;  Bonds  v.  Hickman,  29  Cal.  461;  Boyd  v. 
Burrely  60  Cal.  280;    Oliver  v.  Harvey,  5  Ore.  360. 

But  it  is  contended  by  the  learned  counsel  for  the  ap- 
pellants that  it  is  morally  certain  that  the  respondent  did 
in  fact  have  notice  of  the  appeal,  for  the  reason  that  it  is 
shown  by  the  affidavit  of  said  Eben  Smith  that,  on  receiv- 
ing the  notice,  he  delivered  it  "  without  delay  "  to  the  re- 
spondent's attorney.  We  are  of  the  opinion,  however,  that 
that  act  did  not  constitute  a  compliance  with  the  manda- 
tory provisions  of  the  statute.  Appellants  were  required  to 
serve  their  notice  either  upon  the  respondent  or  Ms  attorney , 
and  file  the  proof  or  admission  of  service  with  the  conmiis- 
sioners  within  thirty  days  from  the  date  of  the  entry  of  the 
decision  appealed  from.  The  record  shows  an  admission 
of  service  by  Smith  &  Littell,  and  not  by  Thomas  T.  lit- 
tell,  who  alone  was  authorized  to  admit  service  for  the 
respondent;  and  this  record  evidence  could  not  properly 
be  changed  or  contradicted  after  the  expiration  of  the  time 
in  which  the  admission  of  service  could  be  filed.  Oraham 
V,  Conrad,  66  Minn.  471  (69  K  W.  334). 

It  is  further  contended  upon  the  part  of  the  appellants 
that  the  respondent,  by  moving  to  strike  the  complaint  in 
intervention,  appeared  generally  in  the  cause,  and  ought 
not  to  be  heard  to  question  the  notice.  But  it  is  a  suffi- 
cient answer  to  this  proposition  to  observe  that,  if  the  court 
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had  no  jurisdiction  of  the  canse,  the  appearance  or  consent 
of  the  respondent  could  not  confer  jurisdiction.  Thi& 
question  has  frequently  been  determined  by  this  court. 
Cogswell  v.  Hogauy  1  Wash.  4  (23  Pac.  885).  And  see 
Sawtelle  v.  Weymouthy  14  Wadi.  21  (43  Pac.  1101).  See, 
also,  Oliver  v.  Harvey y  supra;    Bonds  v.  Hickman^  supra. 

Our  conclusion  is  that  the  superior  court,  not  having- 
obtained  jurisdiction,  did  not  err  in  dismissing  the  appeal 
from  the  land  commissioners,  and  the  judgment  will  there- 
fore be  affirmed. 

Reavis  and  Dttnbab,  JJ.,  concur. 

Gordon,  J. — ^I  concur  in  the  result,  but  not  in  holding 
that  a  record  cannot  be  changed  so  as  to  show  the  fad  of 
service^  after  the  expiration  of  the  time  fixed  by  the  statute^ 
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There  being  no  constitutional  or  statutory  provision,  which^ 
either  expressly  or  by  necessary  implication,  authorizes  the  goY- 
ernor  to  employ  expert  assistance  for  the  purpose  of  investigating 
the  books  and  accounts  of  the  state  penitentiary,  the  state  is  not 
bound  by  his  contract  employing  an  expert  accountant  for  such 
purpose. 

The  fact  that  the  legislature,  subsequent  to  the  making  of  an 
unauthorized  contract  by  the  governor,  appropriates  a  smaller 
sum  than  the  amount  claimed,  in  payment  of  the  services  ren- 
dered under  the  contract,  cannot  be  deemed  a  ratification,  but 
amounts  to  no  more  than  an  adjustment  and  settlement  of  the 
claim  by  the  legislature,  thus  withdrawing  from  the  courts  any 
Jurisdiction  to  adjudicate  upon  the  right  to  recover  or  the  amount 
of  recovery.' 
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Appeal  from  Superior  Court,  Thurston  County. — ^Hon. 
Chables  H.  Ayeb,  Judge.    Keversed. 

P.  H.  Winstofiy  Attorney  General,  and  T.  M.  VancBy 
for  the  State. 

T,  N.  Alleriy  Thomas  B.  Hardin,  and  Pierre  P.  Ferry , 
for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Andebs,  J. — :The  complaint  in  this  action  alleges  that 
on  the  18th  day  of  December,  1894,  the  state  of  Washing- 
ton, through  and  by  its  governor,  employed  the  plaintiff  to 
examine,  expert  and  report  to  said  governor,  upon  the 
books  and  accounts,  vouchers,  and  the  condition  of  affairs 
generally,  with  reference  to  the  financial  management  of 
the  state  penitentiary  at  Walla  Walla,  during  the  term  of 
warden  Coblentz,  and  agreed  to  pay  the  plaintiff  for  his 
services  in  that  behalf  the  reasonable  worth  and  value 
thereof;  that  the  plaintiff  accepted  said  employment,  and 
did  well  and  faithfully  examine,  expert  and  report  to  said 
governor  upon  said  books,  accounts  and  vouchers,  and  con- 
dition of  affairs  generally,  as  to  the  financial  manage- 
ment of  said  penitentiary,  and  in  every  respect  faithfully 
discharged  the  duties  of  said  employment  and  completed 
the  same  on  the  13th  day  of  February,  1895;  that  the 
reasonable  value  of  said  services  so  rendered  by  the  plain- 
tiff is  the  sum  of  $860,  of  which  sum  the  defendant  ha? 
paid  to  this  plaintiff  the  sum  of  $430,  and  defendant  has 
wholly  failed  and  refused  to  pay  to  the  plaintiff  any  other 
or  greater  sum  whatsoever;  that  there  remains  due  and 
unpaid  from  defendant  to  the  plaintiff  the  sum  of  $430, 
with  interest  thereon  from  the  13th  day  of  February,  1895, 
at  the  legal  rate  of  eight  per  cent,  per  annum.  The  de- 
fendant interposed  a  demurrer  to  this  complaint  on  the 
grounds  (1)  that  the  court  had  no  jurisdiction  of  the  action. 
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and  (2)  that  the  facts  alleged  in  the  complaint  did  not 
constitute  a  cause  of  action.  This  demurrer  was  overruled, 
and  the  defendant  answered  by  denying  the  material  alle- 
gations of  the  complaint  and  averring  affirmatively  that 
whatever  services  were  rendered  by  the  plaintiff  did  not 
exceed  in  value  the  sum  of  $430,  which  sum  has  been 
wholly  paid  to  the  plaintiff.  A  jury  was  waived  and  a  trial 
had  by  the  court;  and  ihe  court  found  the  facts  substan- 
tially as  alleged  in  the  complaint,  and  thereupon  gave  judg- 
ment in  favor  of  the  plaintiff  for  the  sum  demanded,  to- 
gether with  interest  thereon  from  March  1,  1895.  It  is 
conceded  by  the  learned  counsel  for  the  state  that,  if  the 
state  employed  the  respondent  to  perform  the  services 
which  he  actually  rendered,  the  judgment  of  the  court 
below  should  be  affirmed;  but  he  contends  that  no  con- 
tract was  entered  into  between  the  state  and  the  respondent, 
for  the  reason  that  the  governor  did  not  possess  the  power 
to  make  such  an  agreement  as  is  alleged  in  the  complaint 
herein.  The  only  question,  therefore,  to  be  determined, 
is  whether  or  not  the  governor  had  legal  authority  to  ex- 
ecute the  contract  on  behalf  of  the  state;  and  in  deter- 
mining this  question  it  is  necessaiy  to  ascertain  the  law 
upon  the  subject,  for  it  is  well  settled  that  public  officers 
have,  and  can  exercise,  only  such  power  as  is  conferred 
upon  them  by  law,  either  statutory  or  constitutional,  and 
that  the  government  is  not  bound  by  the  unauthorized 
acts  of  its  officers  or  agents.  Oxbhons  v.  United  States, 
8  Wall.  269;  Whiteside  v.  United  States^  93  IT.  S.  247; 
Langford  v.  United  States^  101  U.  S.  341;  Orton  v.  State, 
12  Wis.  509;  State  ex  rel  Coffin  v.  Horton,  21  Nev.  466 
(34  Pac.  316);  Randall  v.  State,  16  Wis.  340;  Lewis  v. 
Colgan,  115  Cal.  529  (44  Pac.  1081);  People  v.  TaZ- 
mage,  6  Cal.  256;  Stanton  v.  State,  5  S.  D.  515  (59  N.  W. 
738). 
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Our  state  constitution  provides  that  the  governor  may  re- 
quire information  in  writing  from  the  officers  of  the  state 
upon  any  subject  relating  to  the  duties  of  their  respective 
offices,  and  shall  see  that  the  laws  are  faithfully  executed. 
Constitution,  art.  3,  §  5.  And,  in  addition  to  the  powers 
conferred  upon  the  governor  by  the  constitution,  he  is  em- 
powered  by  statute  to  supervise  the  conduct  of  all  execu- 
tive and  ministerial  officers,  and  to  see  that  the  duties  of 
officers  are  performed,  or,  in  default  thereof,  apply  such 
remedy  as  the  law  allows.  1  Hill's  Code,  §  61  (Bal. 
Code,  §  100).  It  is  also  made  his  duty  to  visit  the  state 
penitentiary  at  least  once  each  year,  and  as  much  oftener 
as  he  may  deem  necessary,  and  provision  is  made  for  the 
payment  of  the  necessary  traveling  expenses  incurred  by 
reason  of  such  visits.  1  Hill's  Code,  §  1184  (Bal.  Code, 
§  2777).  But  we  nowhere  find,  either  in  the  constitution 
or  the  statutes,  any  provision  which,  either  expressly  or 
by  necessary  implication,  authorizes  the  governor  to  em- 
ploy expert  assistance  for  the  purpose  of  investigating  the 
books  and  accoimts  of  the  state  penitentiary,  or  of  any 
other  state  institution.  We  are,  therefore,  constrained 
to  hold  that  the  governor  had  not  the  power  to  bind  the 
state  by  the  contract  in  question.  'Not  can  the  act  of  the 
legislature  appropriating  $430  for  the  payment  of  the 
claim  of  the  respondent  be  deemed  a  ratification  of  the 
contract  made  by  the  governor.  On  the  contrary,  we  think 
the  legislature  by  its  act  not  only  repudiated  such  con- 
tract, but  took  upon  itself  the  adjustment  and  settlement 
of  the  respondent's  claim;  and,  having  done  so,  the  matter 
is  ended,  in  so  far  as  the  state  is  concerned. 

The  question  here  under  consideration  was  considered 
by  the  supreme  court  of  Indiana  in  the  case  of  Julian  v. 
State,  122  Ind.  77  (23  K  E.  690).  In  that  case  the  plain- 
tiffs were  employed  by  the  attorney  general  of  Indiana  for 
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and  on  behalf  of  the  state,  with  the  approbation  of  the  gov- 
ernor, secretary,  auditor  and  state  treasurer,  to  assist  the 
attorney  general  in  the  examination  of  the  title  of  the 
state  to  certain  tracts  of  valuable  land,  and  in  the  prosecu- 
tion of  suits  to  recover  and  quiet  the  title  in  the  state  to 
the  same;  and  it  was  agreed  that  the  compensation  of 
plaintiffs  should  not  be  more  than  ten  per  cent,  of  the 
value  of  said  land,  or  of  the  proceeds  thereof  when  sold. 
The  legislature  of  the  state  afterwards,  in  an  act  settling 
some  of  the  suits  in  which  the  plaintiffs  were  engaged,  pro- 
vided that  a  certain  percentage  of  the  valuation  of  the 
property  involved  should  be  allowed  to  the  plaintiffs  as 
their  compensation.  Suits  were  afterwards  brought  by  the 
Attorneys  to  recover  the  full  sum  to  which  they  claimed 
they  were  entitled  under  the  contract  with  the  attorney 
general,  and  the  court  held  that  there  was  no  power  in  the 
attorney  general  or  the  governor  to  enter  into  the  contract, 
and  that  the  legislature  by  the  act  mentioned  assumed  the 
adjustment  and  settlement  of  the  claim,  and  for  that  reason 
the  court  had  no  jurisdiction  whatever  over  the  same.  And 
in  discussing  the  question  the  court  said: 

"  There  was  no  legal  liability  on  the  part  of  the  state 
to  the  appellant,  and  he  had  no  right  of  action,  which  he 
could  maintain,  against  the  state  prior  to  the  passage  of  the 
act  making  the  allowance.  By  recognizing  the  services 
rendered,  and  making  an  allowance  in  payment,  the  legis- 
lature took  upon  itself  the  adjustment  of  the  claim  and 
gave  to  the  claimant  no  rights  except  to  accept  the  amount 
allowed.  The  claimant  must  accept  the  provisions  made 
for  him  as  a  whole;  he  cannot  treat  the  act  as  a  recog- 
nition of  the  liability  of  the  state  to  pay,  and  refuse  to  ac- 
cept the  amount  allowed.  By  the  legislature  passing  an 
act  adjusting  the  claim,  it  took  the  whole  jurisdiction  of  the 
matter,  and  withdrew  from  the  courts  any  jurisdiction  to 
adjudicate  upon  the  right  to  recover,  or  the  amount  to  be 
recovered.  The  law  authorizing  the  state  to  be  sued  only 
authorizes  suits  to  be  brought  in  cases  where  there  is  a 
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liability  on  the  part  of  the  state  to  the  claimant^  which  has 
not  been  adjusted  by  the  legislature;  but  does  not  author- 
ize suits  where  there  only  exists  a  moral  obligation  to  pay, 
.as  may  exist  in  cases  of  tiie  appellants.  In  such  cases  pay- 
ment is  discretionary  with  the  legislature,  and  its  action 
is  final;  if  it  makes  an  allowance,  the  claimant  may  ac- 
cept it  or  not,  as  he  sees  fit,  and  with  this  his  rights  end. 
He  cannot  maintain  an  action  against  the  state  for  the 
payment." 

The  ruling  in  this  case  was  approved  in  Julian  v.  8tatey 
140  Ind.  681  (89  K  E.  923),  and  constitutes  a  complete 
answer  to  the  argument  of  the  learned  counsel  for  the  re- 
spondent as  to  the  moral  obligation  on  the  part  of  the  state 
to  pay  in  this  instance. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
instructions  to  sustain  the  demurrer  to  the  complaint. 

Scott,  C.  J.,  and  Gordon,  Reavts  and  Dunbar,  JJ., 
•concur. 


(No.  2868.    Decided  July  25,  1898.1 

Frank   Carroll,   as    Receiver^   Respondent^    v.   Thb     i  19  es»\ 

If  22  1.8' 
Pacific  National  Bank,  Appellant.  '     "" 

•corporations  —  AUTHORITY    TO  DO  BUBIME8B  —  INSOLVSNCY  —  PBBVBR* 

BNGE8  — BBCEiyERS  —  OOLLATSRAL  ATTACK. 

Although  a  corporation  may  not  have  been  le8;ally  formed,  the 
-objection  cannot  be  raised  by  the  corporation  or  one  dealing  with 
it,  to  the  injury  or  loss  of  other  parties. 

The  fact  that  an  insolvent  corporation  makes  payment  of  a 
$1,250  note  due  a  bank  by  transferring  to  the  bank  |1,200  worth 
of  whisky  would  Justify  an  inference  that  the  bank  had  knowl- 
-edge  of  the  insolvent  condi1;ion  of  the  corporation. 

VHiere  a  court,  having  Jurisdiction  of  the  parties  and  the  sub- 
ject matter,  appoints  a  receiver,  the  validity  of  the  appointment 
•cannot  be  challenged  in  a  collateral  action. 
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Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Leandsb  H.  Pbatheb,  Judge.    Affirmed. 

E.  M.  Hayderij  for  appellant. 

Frank  Allyn  (W.  H.  Pritchardy  of  counsel),  for  respond- 
ent 

The  opinion  of  the  court  was  delivered  by 

Kbavis,  J. — The  New  West  Liquor  Company  was  an 
association  of  several  persons  engaged  in  the  liquor  busi- 
ness in  the  city  of  Tacoma.  In  July,  1895,  they  filed  arti- 
cles of  incorporation  in  the  office  of  the  secretary  of  state 
and  the  auditor  of  Pierce  coimty.  There  was  about 
$6,000  worth  of  merchandise  and  probably  a  total  of 
$1,500  in  accounts,  at  the  time  of  the  incorporation,  which 
became  the  property  of  the  company.  The  corporation 
does  not  seem  to  have  had  any  authorized  stock  subscrip- 
tion, and  its  officers  did  not  take  the  oath  of  office,  but 
is  was  generally  understood  to  be  a  corporation  and  did 
business  under  its  corporate  name.  During  this  time  it 
became  indebted  to  the  defendant  bank  in  about  the  sum 
of  $1,250.  This  indebtedness  was  evidenced  by  notes 
signed  "  New  West  Liquor  Company,  by  J.  Ebll,  Mana- 
ger." In  May,  1897,  the  company  paid  its  indebtedness 
to  the  defendant  bank,  appellant  here,  by  selling  it  wins* 
ky  of  the  value  of  $1,200.  During  the  same  month  and  a 
short  time  thereafter,  the  plaintiff  (respondent  here)  was 
appointed  receiver  of  the  corporation.  The  appellant  was 
not  a  party  to  the  application  for  the  appointment  of  a 
receiver.  The  receiver  was  appointed  at  the  suit  of  a  sim- 
ple contract  creditor  in  an  action  against  the  corporation, 
and  the  respondent  thereafter  brought  this  action  to  set 
aside  the  transfer  of  the  whisky  to  the  bank.  The  superior 
court  found  that  the  New  West  Liquor  Company  was  a  cor- 
poration duly  organized  and  existing  under  the  laws  of  this 
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state;  that  the  receiver  was  a  duly  qualified  and  acting 
receiver  of  the  corporation,  regularly  appointed  in  a  certain 
action  wherein  Emma  J.  Haskin  was  plaintiff  and  the  cor- 
poration was  defendant;  that  on  the  19th  day  of  May, 
1897,  the  date  of  the  transfer  of  the  whisky  to  appellant, 
the  corporation  was  insolvent,  and  that  the  insolvency  was 
known  to  the  appellant  and  to  the  officers  of  the  corpora- 
tion at  that  date;  and  that  at  that  date  they  made  a  trans- 
fer of  the  whisky  to  the  appellant  bank  for  the  purpose 
of  paying  a  pre-existing  indebtedness.  The  superior  court 
concluded  that  the  property  of  the  corporation  on  the  19th 
of  May,  1897,  it  being  insolvent,  was  a  trust  fund,  in  which 
all  creditors  of  the  corporation  were  entitled  to  share  equal- 
ly and  ratably,  and  that  the  transfer  of  the  whisky  to  the 
bank  at  that  date  was  an  attempted  preference  of  the  bank 
as  one  of  the  creditors  of  the  corporation.  The  value  of 
the  property  so  transferred  to  appellant  was  stipulated  at 
the  trial  at  $1,200,  and  the  decree  of  the  court  was  that  that 
amount  be  paid  to  the  receiver,  or,  in  default,  execution 
issue  for  the  recovery  of  the  same. 

There  is  some  conflicting  testimony  upon  the  question 
of  the  insolvency  of  the  corporation  on  the  19th  of  May, 
1897,  and  appellant  excepted  to  the  finding  that  the  cor- 
poration was  insolvent  at  that  date.  But  an  examination 
of  the  testimony  and  inferences  that  may  be  drawn  there- 
from does  not  warrant  this  court  in  disturbing  the  finding. 
In  addition  to  some  conflict  between  the  witnesses,  the  fact 
of  the  payment  of  notes  due  a  bank  in  whisky  is  an  un- 
usual one,  from  which  legitimate  inferences  can  be  drawn 
in  favor  of  the  theory  of  respondent;  and,  while  there  was 
no  formal  subscription  of  the  capital  stock  of  the  corpora- 
tion, yet  it  was,  at  any  rate,  duly  formed,  and  the  legal 
restriction  prescribed  in  our  statute  is  against  its  doing 
business  until  such  stock  subscription  is  made.     But,  hav- 
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ing  done  business,  the  question  cannot  be  raised,  eitber 
by  the  corporation  or  one  dealing  with  it,  to  the  injury 
or  loss  of  other  parties.  The  finding  of  the  superior  court 
that  it  was  a  corporation  is  approved. 

It  is  also  urged  by  counsel  for  appellant  that  the  ob- 
jection to  evidence  of  the  appointment  of  the  receiver 
should  have  been  sustained,  because  the  suit  in  which  the 
receiver  was  appointed  was  begun  by  a  simple  contract 
creditor.  It  is  a  sufficient  answer  to  this  objection,  how- 
ever, that,  in  an  action  brought  by  a  receiver  for  the  re- 
covery of  property  claimed  by  him  by  virtue  of  his  re- 
ceivership, the  defendant  cannot  collaterally  attack  the 
order  of  the  court  appointing  a  receiver.  Where  a  court 
has  jurisdiction  of  the  parties  and  the  subject  matter  and 
appoints  a  receiver,  the  validity  of  the  appointment  cannot 
be  challenged  in  a  collateral  suit.  High,  Beoeivers  (3d  ed.), 
§  39a,  and  authorities  cited. 

The  judgment  of  the  superior  court  is  affirmed. 

SooTT,  C.  J.,  and  Anbebs,  Dukbab  and  Gk>BDON,  JJ., 

concur. 


[No.  soil.    DecldedJuly  26, 1898.] 

w  64|         The  State  op  Washington,  on  the  Relation  of  (hmUe 

Clarkf  v.  C.  H.  Neal,  Superior  Judge. 

VBNUB  —  OBOKBS  PSNDINO  ACTION. 

The  fact  that  a  Judicial  district  comprises  several  oonntieB 
does  not  warrant  the  Judge  in  trying  an  application  for  alimony 
pending  a  divorce  proceeding,  in  any  other  county  of  his  district 
than  the  one  in  which  the  suit  was  instituted,  when  there  has 
been  no  change  of  venue  granted. 

Original  Applicaiion  for  ProhibiUon. 
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E.  K.  Pendergast,  for  relator. 

Feb  Cubiam. — ^The  relator  in  this  case  is  the  defendant 
in  an  action  by  Malvina  L.  Clark  for  a  divorce,  both  parties 
being  residents  of  Douglas  county,  in  this  state,  and  hav- 
ing resided  there  for  a  number  of  years  last  past.  The 
action  for  divorce  was  brought  in  said  county.  Respond- 
ent IB  judge  of  the  superior  courts  in  and  for  the  district 
comprising  Lincoln,  Adams,  Okanogan  and  Douglas  coun- 
ties. The  plaintiff  applied  for  an  order  against  the  defend- 
■ant  to  compel  the  payment  of  alimony,  etc. ;  and  a  notice 
was  served  on  him  that  said  matter  would  be  brought  on 
for  hearing  before  the  respondent  at  Davenport,  in  Lin- 
coln county.  The  defendant  appeared  specially  and  ob- 
jected to  the  authority  of  the  court  to  hear  said  matter,  ex- 
cept in  the  county  of  Douglas,  where  the  action  was 
brought  and  was  pending,  which  objection  was  overruled, 
but  the  hearing  was  continued.  Whereupon  the  relator 
has  applied  for  a  writ  of  prohibition  to  prevent  the  respond- 
ent from  proceeding  with  such  hearing. 

It  has  been  stipulated  between  the  parties  that  the  facts 
set  forth  in  relator's  application  are  true  and  that  if  a  writ 
is  granted,  a  final  one  may  issue,  and  not  the  usual  alterna- 
tive order.  No  brief  has  been  filed  by  the  respondent. 
There  having  been  no  change  of  venue  applied  for  or 
.^ranted,  we  are  of  the  opinion  that  the  relator's  position 
is  well  taken  and  that  the  respondent  had  no  authority  to 
<5ompel  the  defendant  to  appear  outside  of  Douglas  county 
for  a  trial  of  the  matter  in  question.  We  are  unable  to 
perceive  any  distinction,  so  far  as  the  right  to  a  trial  with- 
out the  county  is  concerned,  between  a  matter  of  this  kind 
and  a  trial  of  the  main  issue.  No  statute  has  been  called  to 
our  attention  authorizing  such  a  hearing,  and  the  author- 
ities of  the  relator  seem  to  fully  sustain  his  contention. 

The  writ  should  issue. 
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[No.  2789.    Decided  Jul>  26, 1898.] 

The  State  of  Washington,  on  the  Relation  of  Ed. 
C.  Young,  Respondent,  v.  Peter  Smith  et  (U.,  Ajh 
pellante, 

CITY  BMPLOYBB8 — aVIL  SBBYIGB  —  CLA88IFI0ATIOM. 

A  flume  tender,  whose  duty  is  the  custody  and  care  of  the 
flume  of  a  city  water  works  systein,  and  whose  employment  is  of 
a  permanent  character  is  properly  classifled  under  civil  serrice 
regulations  in  the  official  service  instead  of  the  labor  service, 
when,  under  such  regulations,  official  service  comprises  positiOBS 
of  a  permanent  character  and  labor  service  those  of  a  temporary 
character. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
J.  A.  Williamson,  Judge.    Affirmed. 

Bates  &  Murray,  for  appellants. 
Qovnor  Teats,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Respondent  was  a  flume  tender  appointed 
by  the  commissioner  of  public  works  of  the  city  of  Tacoma 
on  the  27th  of  March,  1897,  and  immediately  went  to 
work  thereon  at  the  intake  at  Clover  creek.  He  had  been 
examined  by  the  civil  service  commission  in  its  examina- 
tion for  flume  tender,  and  received  a  standing  of  the  high- 
est eligible,  except  one,  in  the  examination,  and  was  placed 
upon  the  eligible  list  by  the  chief  examiner  of  the  civil 
service  on  March  24,  1897,  and  so  certified  to  the  commis- 
sioner of  public  works  previous  to  his  appointment  While 
so  engaged  as  flume  tender  he  was  forcibly  ousted  from 
such  position  by  the  appellants.  The  city  of  Tacoma,  by 
amendment  of  its  charter,  in  April,  1896,  adopted  civil 
service  in  the  appointing  and  employment  of  persons  to 
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office  and  employment,  and  the  civil  nervice  commission- 
ers classified  the  offices  and  places  with  reference  to  exam- 
ination. No  appointment  to  any  of  the  said  offices  and 
places  in  the  classified  service  could  be  made,  except  ac-; 
•cording  to  the  civil  service  amendment  to  the  charter  and 
the  rules  and  regulations  made  in  accordance  therewith. 
The  classification  of  the  civil  service  was  made  as  "  official 
service  "  and  "  labor  service" ;  official  service  comprising 
those  positions  of  a  permanent  character  and  labor  service 
that  of  temporary  employment.  The  employment  or  office 
designated  as  "  flume  tender  "  was  of  a  permanent  charac- 
ter, and  classified  by  the  civil  service  commission  under 
the  official  service.  The  duty  of  the  flume  tender  was  the 
custody  and  care  of  the  flume  of  the  water  works  system, 
which  belonged  to,  and  was  operated  by,  the  city. 

The  only  question  is,  was  the  service  of  the  respondent 
properly  classified,  and  was  it  official?  It  was  permanent, 
and  the  duties  designated  by  the  city,  rather  than  by  con- 
tract, and  we  think  that  it  could  be  so  classified.  This  was 
the  view  taken  by  the  superior  court,  and  its  judgment  is 
affirmed. 

Andebs  and  Dunbae,  JJ.,  concur. 


[No.  2871.    Decided  July  26,  1898.] 

F.  0.  Chezum,  Reapandentf  v.  Samuel  Parker,  Ap-  "»  gj^l 

pellant 

"SALB — DBUVBBY  OF  BILL  —  WBOMGFUL  ATTACHMBNT  —  MITIGATION  OF 
DAHAGB8 — BXCLU8ION  OF  BYIDBNCB  —  IN8TBUCTI0N8  —  IMPBOPBB 
ABQUMBNT. 

A  finding  by  the  Jury  that  a  blU  of  sale  for  certain  personalty 
had  been  delivered  to  plaintiff  is  warranted,  when  the  evidence 
ahows  that  plaintiff  cmd  the  owner  of  the  goods  had  agreed  on 
the  sale  in  satisfaction  of  an  existing  indebtedness,  but  the  bill 
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had  not  been  delivered  because  not  acknowledged;  that  it  was 
left  with  the  owner,  who  agreed  to  have  it  acknowledged 
and  also  remarked  that  it  would  be  in  a  certain  drawer 
in  his  desk,  if  anything  happened  to  him;  that  the  own- 
er absconded,  and  the  plaintlfP,  on  securing  entrance  to  the  own- 
er's office,  found  a  note  advising  him  that  the  bill  of  sale  was  in 
the  drawer  as  agreed  upon,  "and  was  hereby  delivered  to  you"; 
and  that  the  plaintiff  went  into  posseaslon  of  the  property,  and 
had  surrendered  to  the  former  owner's  attorney  the  evidences  of 
indebtedness  in  consideration  of  which  the  sale  had  been  made. 

In  an  action  against  a  sherifP  for  wrongful  attachment,  he 
cannot  show  in  mitigation  of  damages  that  he  had  sold  the  prop- 
erty under  chattel  mortgage,  while  in  his  possession  under  the 
attachment  levy,  when  notices  of  sale  had  not  been  posted  ac- 
cording to  the  statutory  requirements  necessary  to  make  the  fore- 
closure legal;  nor  could  the  costs  of  such  illegal  foreclosure  be 
deducted  from  the  value  of  the  property. 

Where  proffered  evidence  was  properly  excluded,  a  wrongful 
reason  assigned  therefor  would  not  constitute  error. 

A  charge  to  the  Jury  that  there  must  be  mutuality  in  the  fraud- 
ulent intent  in  order  to  render  a  bill  of  sale  fraudulent  as  to  other 
creditors  is  proper,  when  the  evidence  in  the  case  shows  that  the 
sale  in  question  was  made  aa  a  preference  of  one  creditor  over 
others. 

A  judgment  will  not  be  reversed  on  the  ground  of  improp^ 
argument  by  counsel,  unless  it  appears  that  counsel,  against 
timely  objection  made,  has  abused  the  license  of  argument,  and 
that  prejudice  has  resulted  therefrom  to  the  (H^posing  party. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Thomas  Cabboll,  Judge.    Affirmed. 

Eric  E.  Rosling,  and  Theodore  L.  Stiles^  for  appellant* 

John  Arthur,  and  Ira  A.  Town  (0.  L.  McKay,  of  coun- 
sel), for  respondent. 

The  opinion  of  the  court  "was  delivered  by 

GoKDON,  J. — ^Respondent  brought  this  action  to  recover 
the  value  of  certain  furniture  and  law  books  which  he  al- 
leges were  taken  from  his  possession  and  converted  by  the 
defendant.     The  answer  denied  that  respondent  was  the 
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owner  of  the  goods  and  affirmatively  alleged  that  one  lik- 
ens was  the  owner,  at  the  time  when  possession  of  them 
was  taken  by  the  appellant^  as  sheriff  of  Pierce  county, 
under  and  by  virtue  of  a  warrant  of  attachment  issued  in 
an  action  then  pending  in  the  superior  court  of  that  county, 
in  which  action  P.  Y.  Caesar,  agent,  was  plaintiff,  and  said 
Likens  was  defendant  The  answer  further  alleged  that  the 
attempted  sale  and  transfer  of  the  property  from  Likens  to 
the  respondent  was  made  in  fraud  of  Likens'  creditors, 
The  jury  found  for  the  plaintiff,  and  from  the  judgment 
entered  upon  their  verdict  the  present  appeal  was  taken. 

There  are  a  great  many  assignments  of  error,  but  the 
main  questions  to  be  determined  may  be  considered  under 
a  few  heads.  At  the  trial,  plaintiff  relied  upon  a  bill  of 
sale  which  was  executed  by  Likens  and  acknowledged  on 
the  5th  day  of  October,  1896.  Li  his  own  behalf  he  tes- 
tified that  at  that  time  Likens  was  indebted  to  him  on  cer- 
tain notes,  in  an  amoimt  aggregating  $1,975,  a  portion  of 
which  indebtedness  was  of  long  standing;  that  Likens 
was  financially  embarrassed  and  respondent  had  been  press- 
ing him  for  a  settlement;  that  it  was  finally  agreed  be- 
tween them  that  Likens  should  transfer  and  sell  to  plain- 
tiff the  property  in  question,  in  consideration  of  which 
plaintiff  should  release  and  cancel  the  indebtedness.  At 
the  time  of  reaching  that  agreement  the  bill  of  sale  was 
drawn  up,  signed  and  witnessed,  but  not  dated  or  acknowl- 
edged; Likens  retaining  it  for  the  purpose  of  having  it 
acknowledged,  and  also  stating  to  plaintiff  that,  if  anything 
happened  to  him,  the  plaintiff  would  find  the  bill  of  sale 
in  a  certain  drawer  in  his  desk.  It  also  appears  that  Likens 
was  accustomed  to  leave  letters  and  papers  for  appellant 
in  this  drawer,  and  that  plaintiff  would  get  them  therefrom* 
Testimony  was  given  which  tended  to  show  that  Likens 
was  at  that  time  anticipating  the  commencement  of  legal 
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proceedings  against  him  of  a  criminal  nature;  also,  that 
he  absconded  on  or  about  the  6th  or  7th  of  October,  1896. 
On  the  morning  of  October  8th,  the  office  having  been 
locked  for  a  couple  of  days,  plaintiff  secured  a  key  from  the 
janitor  of  the  building,  entered  the  office,  and  in  the  drawer 
referred  to  found  the  bill  of  sale;  also,  the  following 
letter,  which  was  received  in  evidence: 

"  Tacoma,  Wash.,  Oct.  7,  '96. 
F.  O.  Chezum,  Citv — 

Dear  Sir:  Referring  to  our  conversation  about  my  in- 
debtedness to  you  and  the  (the)  settlement  of  our  business 
affairs,  I  have  concluded  to  carry  out  the  arrangement  we 
agreed  upon  and  I  have  left  for  you  a  bill  of  sale  of  all  my 
office  furniture,  library  and  all  the  property  in  my  office. 
The  paper  is  in  the  drawer  of  my  desk,  with  the  keys 
is  hereby  delivered  to  vou.    Very  respectfully, 

W.  W.  likens.'^ 

Thereupon  respondent  took  possession  of  the  office, 
scratched  Likens'  name  from  the  door,  placed  his  own  name 
thereon  and  took  steps  towards  leasing  the  rooms.  On  the 
morning  of  the  9th,  defendant  took  possession  under  the 
warrant  of  attachment.  It  is  contended  that  there  was  no 
sufficient  proof  of  the  delivery  of  the  bill  of  sale,  but  we 
think  the  plaintiff's  own  testimony,  if  believed  by  the 
jury,  was  sufficient  upon  that  point.  Plaintiff  was  in  actual 
possession  prior  to  the  levy  of  the  attachment,  and  it  is  not 
necessary  to  consider  or  determine  what  the  effect  would 
have  been  had  the  attachment  been  levied  prior  to  the 
actual  receipt  of  the  bill  of  sale  end  possession  by  the  plain- 
tiff. It  is  also  contended  that  there  was  no  sufficient  evi- 
dence of  a  consideration  for  the  sale.  The  testimony  tended 
to  show  that  the  notes  held  by  the  plaintiff  had  been  sur- 
rendered to  John  Arthur,  and  there  was  also  evidence  from 
which  the  jury  were  warranted  in  finding  that  Arthur  was 
the  attorney  for  Likens,  with  authority  to  represent  him. 
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In  the  bill  of  sale  it  is  recited  that  the  property  was 
sold  subject  to  a  mortgage  of  $320.  In  addition  to  what 
has  already  been  stated  concerning  the  pleadings,  the  an- 
swer alleged  that  on  the  28d  day  of  November,  1896,  Wil- 
cox, the  mortgagee,  delivered  to  the  defendant,  as  sheriff, 
the  mortgage  and  note  thereby  secured,  together  with  no- 
tices of  sale,  and  required  defendant  to  foreclose  and  sell 
the  property  according  to  law;  that  thereupon  the  defend- 
ant, as  sheriff,  issued  and  posted  the  notices,  and  thereafter 
sold  the  mortgaged  property,  and  after  satisfying  the  mort- 
gage and  paying  the  costs  and  expenses  of  foreclosure, 
turned  a  surplus  amounting  to  $128.50  over  to  the  court, 
subject  to  the  attachment  of  Caesar,  agent,  etc. 

At  the  trial  the  defendant  offered  in  evidence  the  note, 
mortgage,  notices  of  sale  and  other  papers  pertaining  there- 
to, which  were  excluded  upon  respondent's  objection;  and 
error  is  predicated  upon  this  ruling.  Upon  behalf  of  re- 
spondent it  is  contended  that  these  papers  were  incompe- 
tent and  the  foreclosure  proceedings  void,  for  various  rea- 
sons, among  others,  because  neither  from  the  papers 
so  offered,  nor  from  the  other  evidence,  does  it  appear 
that  there  was  any  attempt  to  show  that  any  notice 
of  foreclosure  was  served  upon  Likens,  the  mortgagor, 
or  posted  in  the  manner  required  by  law.  Appel- 
lant strenuously  insists  that  they  were  admissible  in 
mitigation  of  damages.  It  is  a  well  settled  general 
Tule  of  law  that,  where  property  has  been  appropriated 
to  the  owner's  use  by  his  consent,  the  facts  may  be  shown 
in  mitigation  of  damages.  Pierce  r.  Benjamin^  14  Pick. 
356  (25  Am.  Dec.  396);  Bates  v.  CouHwright,  36  111.  518; 
Curtis  V.  Ward,  20  Conn.  204;  Watson  v.  CoburUy  35 
Xeb.  492  (53  IST.  W.  477);  Bowman  v.  Davis,  13  Colo.  297 
<22  Pac.  507);    Stix  v.  Keith,  85  Ala.  465  (5  South,  184). 

We  take  it  that  a  like  rule  should  prevail  where  the  prop- 
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erty  is  applied  to  the  payment  of  a  valid,  subsistiiig  mort- 
gage, and  in  this  case  the  bill  of  sale  was  taken  subject  to 
the  mortgage.  The  rule  which  permits  a  trespasser  to  show 
a  subsequent  appropriation  to  the  plaintiff's  use  proceeds 
upon  the  theory  that  the  plaintiff  has  consented,  either  ex- 
pressly or  impliedly,  to  such  appropriation,  and  the  law 
implies  such  consent  where  the  property  is  l^;ally  seized 
and  sold.  Bates  v.  Courtwright,  supra.  But  in  the  pres- 
ent case  defendant  was  not  entitled  to  have  the  record 
of  the  foreclosure  proceedings  submitted  to  the  jury,  be- 
cause, as  we  have  seen,  the  proceedings  were  not  taken  pur- 
suant to  the  statute.  The  posting  of  notices  of  the  sale 
was  essential  to  a  legal  foreclosure,  and  a  sale  without  such 
notice  would  be  absolutely  void.  Nor  was  appellant 
entitled  to  have  the  costs  of  such  invalid  foreclosure  pro- 
ceeding added  to  the  mortgage  debt,  and  deducted  from 
the  value  of  the  properly,  as  f oimd  by  the  jury.  The  court 
charged  the  jury  that  their  verdict,  if  in  plaintiff's  favor, 
should  be  for  the  value  of  the  property  at  the  time  it  was 
taken,  less  the  amount  of  the  mortgage,  and  appellant  haft 
no  substantial  ground  for  complaining  of  this  instruction. 
In  the  reply  brief,  counsel  urges  that  the  objection  that  the 
record  of  the  foreclosure  proceeding  was  incompetent  is 
made  in  this  court  for  the  first  time,  and  that  the  papers 
were  excluded  by  the  trial  court  because  they  were  deemed 
to  be  immaterial.  So  long  as  the  court  was  right  in  ex- 
cluding the  proffered  evidence,  it  is  not  important  what  the 
reason  assigned  therefor  was. 

The  court  did  not  err  in  refusing  to  give  defendant's 
requests  2,  3,  4,  5,  6  and  7.  The  subject  matter  to  which 
these  requests  referred  was  properly  and  fully  covered  by 
instruction  No.  4,  as  given  by  the  court.  That  instruction 
was  full  and  ample,  and  certainly  as  favorable  to  the  appel- 
lant as  he  had  any  right  to  demand.     Indeed,  we  think  it 
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would  have  been  highly  improper  for  the  court  to  have 
emphasized  particular  portions  of  the  evidence  by  giving 
the  instructions  as  requested  by  appellant. 

Error  is  also  predicated  upon  the  giving  of  the  following 
instruction,  viz. : 

"  As  a  general  rule,  to  render  a  sale  or  conveyance  fraud- 
ulent as  to  creditors  of  the  vendor,  there  must  be  mutuality 
of  participation  in  the  fraudulent  intent  on  the  part  of  both 
the  vendor  and  the  purchaser.  Thus,  applying  the  rule  to 
this  case,  if  you  do  not  believe  from  a  preponderance  of  the 
evidence  that  both  Likens  and  the  plaintiff  Chezum  shared 
in  a  fraudulent  intent  pursuant  to  which  the  bill  of  sale 
was  made  and  delivered,  you  will  not  be  justified  in  finding 
it  to  be  a  fraudulent  transaction." 

It  is  contended  that  the  jury  should  not  have  been  in- 
structed that  actual  knowledge  of  Likens'  fraudulent  intent 
was  necessary;  that,  if  the  plaintiff  had  notice  sufficient 
to  put  him  on  inqidry,  he  could  not  be  a  bona  fide  pur- 
chaser. As  applied  to  the  evidence,  the  instruction  com- 
plained of  was  right  While  the  rule  contended  for  by  ap- 
pellant might  in  many  cases  be  proper,  it  is  not  applicable 
to  the  evidence  in  this  case.  Wait,  Fraudulent  Convey- 
ances, §  199;  Jaeger  v.  Kelleyy  52  N.  Y.  274.  Without 
specific  mention  of  other  objections  urged  to  the  charge, 
we  deem  it  sufficient  to  say  that  we  regard  them  as  with- 
out merit,  and  are  convinced  that  the  charge,  as  a  whole, 
fairly  submitted  the  case  to  the  jury  and  embraced  all  of 
the  isBues  upon  which  they  were  required  to  pass. 

It  is  contended  that  the  court  committed  reversible  error 
in  refusing  to  stop  what  is  alleged  to  have  been  improper 
argument  to  the  jury  by  plaintiff's  counsel.  Upon  objec- 
tion being  made,  the  court  instructed  the  jury,  "  that  they 
would  not  be  guided  by  the  statements  of  counsel,  but 
would  be  guided  by  the  evidence."  From  the  record  we 
are  imable  to  say  that  counsel  went  beyond  the  limit  which 
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is  permissible  in  a  closing  argument.  By  way  of  illustra- 
tion, elucidation  or  explanation,  a  wide  range  of  comment 
may,  in  the  discretion  of  the  trial  court,  be  indulged.  And 
it  is  only  in  a  case  where  counsel  has  abused  this  license, 
land  the  court  its  discretion,  in  permitting  unjustiJBable  ar- 
gument to  be  indulged  in  against  timely  objection  made 
to  it,  that  this  court  would  be  warranted  in  reversing  a 
judgment  for  that  reason  alone,  and  not  then  il  it  was  rea- 
sonably apparent  that  no  prejudice  had  resulted  therefrom. 
Upon  the  entire  record  we  think  the  judgment  appealed 
from  must  be  affirmed. 

Scott,  C.  J.,  and  Dunbab  and  Reavis,  JJ.,  concur. 

Anders,  J.,  not  sitting. 


[No.    3018.    Decided  July  27, 1898.] 

County  of  Pibrcb,  an  the  Relation  of  R.  W,  Moloney 
et  al.,  Appellanta,  v.  W.  D.  C.  Spike,  County  Aud- 
itor, Respondent,  C.  S.  Gipford  et  al.,  Intervenort 
and  Respondents, 

TAXATION — BOABD  OF  XQUALIZATIOK  —  CITIXB  OF  FIRST  OLAM  —  8TAT- 
UTBS — IN  PARI  MATSRIA  —  RBPSAL  BT  IMPLIOATION. 

The  act  of  March  9,  1893  (Laws  1893,  p.  167),  as  amended  by 
Laws  1895,  p.  407  (Bal.  Code,  tit.  11,  ch.  2),  making  proyision 
for  the  assessment  and  collection  of  taxes  in  cities  of  the  first 
class,  'being  upon  a  special  subject  in  regard  to  taxation,  and  the 
general  revenue  laws  passed  at  the  same  session,  are  in  pari 
materia,  and  must  be  construed  together. 

Section  9  of  the  act  of  March  9,  1893,  as  amended  by  the  act 
of  March  21,  1895  (Laws  1895,  p.  407,  Bal.  Code,  §  1786),  provid- 
ing that,  for  the  equalization  of  taxes  in  cities  of  the  first  class, 
a  committee  of  three  from  the  city  council  shall  be  selected  to 
act  with  the  county  board  of  equalization,  is  not  impliedly  re- 
pealed by  the  general  revenue  law  of  1897,  which  provides  that 
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the  county  commissioners  shall  constitute  the  board  of  equal  Iza- 
tlon»  since  such  provision  is  intended  to  be  of  general  applica- 
tion and  is  in  the  same  terms  as  the  like  provision  in  the  general 
revenue  law  of  1893,  and  must  be  construed  together  with  the  spe- 
cial laws  as  in  pari  materia,  in  the  absence  of  an  express  repeal- 
ing clause. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Thomas  Carroll,  Judge.    Affirmed. 

A.  R.  TitloWy  for  appellants. 

0.  0.  ElliSy  and  W.  H.  Pritchardy  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Application  for  a  writ  of  prohibition  to  the 
superior  court  of  Pierce  county  against  the  auditor  of  Pierce 
county,  as  ex-officio  clerk  of  the  board  of  equalization,  to 
prohibit  him  from  administering  oaths  to  Gififord,  Sampson 
and  Holgate,  as  a  committee  selected  by  the  city  council 
of  the  city  of  Tacoma,  for  the  purpose  of  sitting  with  re- 
lators, who  are  the  county  commissioners  of  Pierce  county, 
to  form  the  board  of  equalization  for  the  equalization  of  tax 
assessments  and  values  of  property  in  the  city  of  Tacoma 
for  the  year  1898.  Upon  hearing,  the  writ  was  denied 
in  the  superior  court  and  relators  have  appealed. 

Upon  the  argument  here  the  respective  parties,  conceding 
the  emergency  demanding  an  immediate  decision  of  the 
merits  involved  in  the  controversy,  have  submitted  the  cause 
to  this  court  without  any  question  upon  the  method  of 
procedure,  or  the  parties  to  the  action;  and  the  court  does 
not  now  decide  any  such  questions.  The  single  question 
presented  here  and  decided  is,  who  constitute  the  board  of 
equalization  of  assessment  of  property  situated  within  the 
territorial  limits  of  a  city  of  the  first  class  for  all  purposes 
of  taxation,  state,  county  and  municipal,  for  the  year  1898? 

Appellants  maintain  that  the  county  commissioners,  as 
eX'officio  members  of  the  board  of  equalization,  constitute 
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the  complete  board  for  the  equalization  of  assesBments  for 
all  purposes  of  state,  county  and  city  taxation.  Respond- 
ents contend  that  in  Pierce  county,  containing  the  city  of 
Tacoma,  a  city  of  the  first  class,  the  board  for  the  equaliza- 
tion of  assessment  of  property  within  the  limits  of  the  city 
for  all  purposes  of  taxation,  is  composed  of  the  county  com- 
missioners, and  a  committee  of  three  members  of  the  city 
council,  selected  by  the  council.  Various  constitutional 
provisions  have  been  mentioned  by  counsel  for  appellants, 
in  objection  to  the  constitution  of  a  different  board  of  equal- 
ization in  the  assessment  and  taxation  of  property  in  a  city 
of  the  first  class,  and  property  outside  of  the  territorial  lim- 
its of  the  city  in  the  county;  but  the  mandate  of  the 
constitution  is  that  the  legislature  shall  provide  by  law  a 
uniform  and  equal  rate  of  assessment  and  taxation  upon  all 
property  in  the  state,  according  to  its  value  in  money,  and 
shall  prescribe  such  regulations  by  general  law  as  shall  se- 
cure a  just  valuation  for  taxation  of  all  property.  The 
board  of  equalization  of  taxes  within  certain  districts,  and 
for  correction  of  errors  in  assessments,  is  a  part  of  the  usual 
machinery  in  the  assessment  and  collection  of  taxes.  The 
constitution  of  such  board  and  the  designation  of  the  per- 
sons composing  it  are  matters  of  legislative  discretion.  For 
a  long  time  the  boards  of  county  commissioners  have  been 
selected  in  their  respective  counties,  by  law,  to  compose  the 
members  of  the  board  of  equalization.  So  far  as  the  mere 
question  of  power  is  considered,  it  is  competent^  however, 
for  the  legislature  to  constitute  those  boards,  and  select 
their  members  and  designate  the  number  of  members  from 
any  qualified  persons;  and  the  only  inquiry,  therefore,  is, 
what  statute  designates  the  board  of  equalization  for  cities 
of  the  first  class? 

Prior  to  the  legislative  session  of  1893,  the  respective 
cities  and  towns  of  the  state  had  their  own  machinery  for 
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the  assessment  and  collection  of  taxes  for  all  mnnicipal 
purposes.  In  1893,  however,  by  act  of  March  9  (Laws 
1893,  p.  167),  the  assessment  and  collection  of  the  taxes 
for  such  cities  was  vested  in  the  county  officers,  the  levy 
being  made  by  the  city  council,  and  provision  was  also 
made  for  compensation  to  the  county  by  the  city  for  the 
expense  of  the  assessment  and  collection  of  municipal 
taxes.  Under  the  act  of  March  9,  1893,  the  equalization 
of  the  assessment  of  property  for  taxation  in  all  cities  of 
the  first  class  was  made  by  the  county  board  of  equalization. 
This  act  related  to  a  particular  subject.  The  same  legisla- 
ture enacted  a  general  revenue  law  for  the  state  (Laws  1898, 
p.  347),  in  which  the  general  provision  for  the  composi- 
tion of  the  board  of  equalization  was  the  same  as  had  there- 
tofore been  the  law  and  enacted  in  1891.  And  again,  in 
Laws  1897,  p.  162,  (Bal.  Code,  §  1714),  relating  to  the 
same  general  subject,  the  same  provision  was  made  for  the 
composition  of  the  county  boards  of  equalization.  The 
titles  of  these  respective  general  revenue  laws  were  the 
«ame.  The  revenue  law  of  March  15, 1893,  repealed  all  acts 
and  parts  of  acts  providing  for  the  assessment  and  collec- 
tion of  taxes  in  the  state,  existing  before  its  enactment. 
But  it  was  decided  in  the  case  of  State  ex  rel.  Seattle  v. 
Carson,  6  Wash.  250  (33  Pac.  428),  that  the  general  rev- 
enue law  of  March  15,  1893,  only  aflfected  laws  relating 
to  state  taxation  generally,  and  had  no  application  to  the 
especial  provisions  of  the  law  of  March  9,  1893,  relating  to 
the  collection  of  taxes  in  cities  of  the  first  class.  But  in 
1895  various  sections  of  the  act  of  March  9,  1893,  were 
amended.  Section  9  of  the  former  act  was  amended  to  read 
^s  follows: 

"  Sec.  9.  This  act  shall  supersede  all  conflicting  provis- 
ions of  law  or  charters  of  cities  of  the  first  class  relating 
to  the  assessment,  equalization  and  collection  of  general 
-taxes  for  municipal  purposes:    Provided,  That  in  counties 


666  STATE,  EX  REL.  MALONEY  t.  SPIKE. 

Opinion  of  the  Goort — Rbayis,  J.  [19  Wash. 

having  cities  of  the  first  class  the  city  council  thereof  shall 
select  a  committee  of  three  members  of  such  coimcil  to  act 
with  the  board  of  county  commissioners  as  a  board  of 
equalization,  and  shall  have  the  powers  and  perform  the 
duties  concerning  the  equalization  of  assessments  in  their 
respective  cities  that  are  given  to  the  county  boards  of 
equalization  by  the  general  revenue  laws  of  the  state.  The 
city  council  may  provide  for  the  compensation  of  the  mem- 
bers of  the  committee  for  the  time  they  are  actually  en- 
gaged as  members  of  the  board  of  equalization."  (Bal. 
Code,  §  1786). 

The  amendment,  in  substance,  provided  a  board  of  equali- 
zation for  the  equalization  of  values  and  the  correction  of 
errors  in  assessments  within  the  territorial  limits  of  cities 
of  the  first  class,  and  such  board  was  composed  of  the  coun- 
ty commissioners  and  a  committee  of  three  members  of  the 
city  council.    The  contention  of  appellants  is  that  the  act 
of  March  9, 1893,  as  amended  by  the  act  of  March  21, 1895 
(Laws  1896,  p.  407),  was  repealed  by  the  act  of  March  15, 
1897  (Laws  1897,  p.  136,  Bal.  Code,  tit.  11,  ch.  1).    If 
such  repeal  were  made,  it  was  by  implication.     Section  58 
(Bal.  Code,  §  1714)  of  the  latter  act  provides  for  the  com- 
position of  the  board  of  equalization  for  the  county.     It 
is  the  same  in  this  respect  as  the  laws  of  1891  and  1893. 
But,  as  we  have  seen  in  State  ex  rel.  Seattle  v.  Carson^ 
supra,  it  has  been  determined  that  the  general  revenue 
act  of  1893  had  no  application  to  the  special  provision  of 
the  laws  relating  to  collection  of  taxes  in  cities  of  the  first 
class,  of  March  9,  1893,  supra.     They  were  statutes  in 
pari  materia.     Then  the  re-enactment  in  the  general  rev- 
enue law  of  1897,  in  §  58,  supra,  relating  to  the  composi- 
tion of  the  county  board  of  equalization,  was  a  continua- 
tion of  the  law  of  1893,  not  a  new  enactment,  and  there- 
fore no  repugnancy  was  created  that  had  not  theretofore 
existed  between  the  general  act  and  the  particular  act    The 
revenue  act  of  1897  does  not  contain  any  repealing  clause. 
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If  the  legislature  had  in  mind  the  particular  act  relating  to 
cities  of  the  first  class,  as  amended  in  1895,  and  desired  to 
repeal  it,  it  would  have  been  so  expressed.  But  without 
such  expression  of  an  intention  to  repeal,  we  do  not  see  the 
force  of  the  contention  that  the  provision  for  constituting 
a  board  of  equalization  for  cities  of  the  first  class  was  re- 
pealed. 

The  judgment  of  the  superior  court  is  therefore  affirmed. 

DuNBAB  and  Aia>£BS,  JJ.,  concur. 


[Na  2660.    Decided  August  4, 1898.] 

William  Birmingham,  Appellant^  v.  Nkal  Chbetham, 
State  Auditor^  et  al.,  Respondents. 

DBMUBBBS  —  OBJSCTIONB     NOT     BAIBSD  —  INJUHCTION  -—  BBSTBAimNO 

PUBLIC  OFFICBBS. 

A  demurrer  on  the  grounds  that  the  complaint  does  not  state 
a  cause  of  action  and  that  there  is  no  equity  in  the  complaint, 
would  not  raise  the  question  of  the  legal  capacity  of  plaintiff 
to  sue. 

Although  the  ground  of  objection  on  which  a  demurrer  to  a 
complaint  was  sustained  in  the  court  below  may  not  have  been 
raised  there,  the  ruling  will  be  affirmed  on  appeal,  if  it  appears 
that  the  complaint  does  not  state  a  cause  of  action  against  de- 
fendants, and  that  the  insufficiency  of  the  facts  stated  was  raised 
by  demurrer. 

Injunction  will  not  lie  to  restrain  the  officers  of  the  state  from 
complying  with  the  provisions  of  an  act  of  the  legislature  re- 
quiring them  to  perform  certain  pubUc  duties,  in  the  absence  of 
a  showing  that  the  complainant  will  be  pecuniarily  and  directly 
injured  by  the  acts  complained  of. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Thomas  Cabboll,  Judge.  -  Affirmed. 

42—19  WASH. 
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Doolittle  &  Fogg  J  for  appellant. 

P.  H,   Winstoriy  Attorney  General,   and   Thomns  M. 
Vance,  .Aqs\  Attorney  General,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  plaintiff  seeks  by  this  action  to  restrain 
the  chief  grain  inspector  of  the  state  from  further  employ- 
ing or  retaining  in  his  employ  deputy  inspectors,  or  incurr- 
ing other  expenses  under  the  grain  inspection  act,  and  from 
approving  or  certifying  as  correct  any  bills  or  accounts  for 
the  ser\'ices  of  said  deputy  inspectors,  or  other  expenses;  to 
enjoin  the  state  auditor  from  signing  or  issuing  any  war- 
rants upon  the  grain  inspection  fund;  and  to  prevent  the 
state  treasurer  from  paying  any  warrant  or  warrants  drawn 
upon  said  fund  out  of  the  moneys  belonging  thereto.  In 
order  that  the  questions  involved  herein  may  be  properly 
understood,  it  becomes  necessary  to  set  forth  the  substance 
of  the  complaint.  It  is  alleged  substantially  in  the  com- 
plaint that  the  plaintiff  is  a  citizen  and  taxpayer  of  Pierce 
county,  state  of  Washington,  and  that  he  brings  this  action 
for  himself,  and  in  behalf  of  the  other  taxpayers  of  the 
state,  and  in  behalf  of  all  such  other  persons  as  may  be 
engaged  in  buying,  selling,  transporting  or  handling  grain, 
affected  by  and  subject  to  the  grain  inspection  laws  of  this 
state;  that  the  defendant  Wright  is  the  duly  appointed 
and  qualified  chief  grain  inspector  of  the  state  of  Washing- 
ton; that  the  defendants  Cheetham  and  Young  are,  re- 
spectively, the  duly  elected,  qualified  and  acting  state  audi- 
tor and  treasurer;  that,  during  all  the  times  in  the  com- 
plaint mentioned,  plaintiff  has  been,  and  now  is,  engaged  in 
buying,  selling  and  transporting,  handling  and  shipping 
wheat,  oats  and  other  grain  at  the  city  of  Tacoma,  in  the 
county  of  Pierce,  and  in  other  counties  in  the  state;  that 
all  of  the  grain  so  purchased,  shipped,  sold  and  handled  by 
plaintiff  has  been  inspected,  and  has  been  and  is  subject  to 
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inspection  under  the  laws  of  the  state  of  Washington,  and 
the  chief  inspector  and  his  deputies  have  been  and  now  are 
supervising  and  exercising  exclusive  control  of  the  weigh- 
ing and  grading  of  all  grain  so  purchased,  handled,  shipped 
and  sold  by  plaintiff;  that  plaintiff  has  been  and  now  is 
handling  and  shipping  grain  by  the  car  load,  and  everv  such 
car  load  of  grain  is  inspected  by  said  chief  inspector  or 
his  deputies  and  graded,  and  said  inspector  and  his  deputies 
have  charged  up  against  the  plaintiff  all  the  fees  and  for- 
feitures for  each  of  said  cars  of  grain  so  shipped  by  plain- 
tiff, which  said  several  sums  and  amounts  plaintiff  has  duly 
paid;  that  plaintiff  purchased  and  has  in  use,  and  has  had 
in  use  for  many  years  proper  and  suitable  scales  for  weigh- 
ing grain,  and  has  had  and  now  has  said  scales  in  frequent 
and  almost  constant  use;  that  the  said  chief  inspector  has 
had  full  supervision  of  the  inspection  of  all  grain,  and  the  * 
weighing  of  the  same  on  plaintiff's  scales,  and  said  chief 
inspector  and  his  chief  deputies  have  examined,  tested  and 
•corrected  said  scales  in  weighing  grain,  and  have  issued  to 
plaintiff  a  license,  for  which  plaintiff  has  paid  the  amount 
required  and  provided  by  law;  that  plaintiff  maintains, 
and  has  maintained  for  several  years  last  past,  a  warehouse 
And  commission  house  where  grain  is  received  and  weighed 
in  the  city  of  Tacoma,  and  has  obtained,  and  now  has,  the 
license  required  by  law  therefor;  that  for  all  services  per- 
penses  of  and  concerning  the  grain  so  purchased,  handled, 
shipped  or  sold  by  plaintiff,  and  of  and  concerning  said 
scales  and  warehouse,  and  of  and  concerning  all  the  sal- 
aries and  expenses  of  and  under  said  grain  inspection  act, 
plaintiff  has  paid,  and  now  is  required  and  is  continuing  to 
pay,  the  various  sums  and  amounts  as  provided  by  the  grain 
inspection  laws  of  the  state  of  Washington;  that  plaintiff 
has  a  personal  and  pecuniary  interest  in  the  subject  matter 
of  this  action  and  in  the  relief  herein  prayed  for;     that 
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the  legislatture  of  the  state  of  Washington,  in  March,  1895, 
passed  an  act  entitled  "  An  Act  to  provide  for  state  grain 
weighing  and  grading,  creating  the  office  of  state  grain  in- 
spector, establishing  a  grain  conmussion,  and  making  an 
appropriation  of  $2,000,"  which  act  was  approved  March 
19,  1895  (Laws  1896,  p.  253);  that  §  88  of  said  act  ap- 
propriates the  sum  of  $2,000  ont  of  any  money  in  the  state 
treasury  not  otherwise  appropriated,  to  be  credited  to  the 
grain  inspection  fund,  and  to  be  used  to  inaugurate  and 
carry  into  effect  the  provisions  of  said  act,  and  that  the  said 
sum  has  heretofore  been  fully  paid  out  and  expended  and 
used  to  inaugurate  and  carry  into  effect  the  provisions  of 
said  act;    that  it  is  provided  by  §  36  of  said  act: 

"  All  moneys  collected  by  the  chief  inspector  or  his  chief 
deputies  as  herein  provided  shall  be  paid  into  the  state 
•  treasury  by  the  chief  inspector  on  or  before  the  fifteenth  day 
of  each  month,  accompanied  with  a  statement  showing  from 
what  source  collected  and  the  amount  of  such  collections. 
It  shall  be  the  duty  of  the  state  treasurer  to  receive  all 
moneys  aforesaid,  and  to  credit  the  same  to  the  grain  in- 
spection fund,  and  said  fund  is  hereby  appropriated  for 
the  purpose  of  carrying  out  the  provisions  of  this  act;" 

that,  under  and  in  pursuance  of  the  provisions  contained  in 
§  36,  large  sums  and  amounts  of  money  have  been  and  are 
now  being  collected  by  the  chief  inspector  and  his  deputies 
from  plaintiff  in  this  action  and  other  persons,  firms  and 
corporations  in  the  state  of  Washington  handling  and  deal- 
ing in  grain,  and  the  same  has  been  paid  into  the  aaid  in- 
spection fund  in  the  treasury  of  the  state;  that  the  defend- 
ant !N'eal  Cheetham  has  been  and  now  is  issuing  warrants 
from  time  to  time  upon  said  grain  inspection  fund  for  Ae 
payment  of  the  amount  of  bills  as  approved  by  the  said  chief 
inspector,  for  and  including  the  salary  of  deputy  inspec- 
tors and  other  employees  and  for  other  current  expenses  of 
said  grain  commission  and  inspector;    and  the  said  C.  W- 
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Young,  as  treasurer,  has  been  and  now  is  paying  said  war- 
rants so  drawn  upon  said  fund  out  of  the  moneys  therein 
as  contributed  thereto  and  paid  therein  by  plaintiff  and 
other  individuals,  firms  and  corporations  dealing  in  and 
handling  grain  in  the  state  of  Washington;  that  it  is  pro- 
vided by  §  4  of  art.  8  of  the  constitution  of  the  state  of 
Washington  that: 

"  No  moneys  shall  ever  be  paid  out  of  the  treasury  of  this 
state,  or  any  of  its  funds,  or  any  of  the  funds  under  its  man- 
agement, except  in  pursuance  of  an  appropriation  by  law; 
nor  unless  such  payment  be  made  within  two  years  from  the 
first  day  of  May  next  after  the  passage  of  such  appropria- 
tion act,  and  every  such  law  makmg  a  new  appropriation,  or 
continuing  or  reviving  an  appropriation,  shall  distinctly 
specify  the  sum  appropriated,  and  the  object  to  which  it  is 
to  be  applied,  and  it  shall  not  be  sufficient  for  such  law  to 
refer  to  any  other  law  to  fix  such  sum;" 

that  said  §  36  of  said  grain  inspection  act  is  unconstitutional 
and  inoperative  because  it  does  not  distinctly  specify  the 
sum  to  be  appropriated;  and  the  said  defendant  Cheetham 
has  no  authority,  under  said  act  or  otherwise,  for  drawing 
warrants  upon  said  grain  inspection  fund,  and  the  defend- 
ant Young  has  no  power  or  authority  to  pay  money  out  of 
said  fund  upon  said  warrants;  that  there  is  no  money  in 
said  grain  inspection  fund,  other  than  the  moneys  derived 
by  collections  from  plaintiff  and  other  individuals,  firms 
and  corporations  handling  and  shipping  grain,  other  than 
said  sum  of  $2,000  provided  for  in  §  38  of  said  act,  which 
sum  has  all  been  long  since  fully  paid  out  and  disbursed 
by  the  treasurer  of  the  state  of  Washington  (except  that 
the  legislature  of  this  state  at  its  March,  1897,  session  appro- 
priated the  sum  of  $3,600  for  salary  of  grain  inspector  and 
$2,000  for  clerk  hire),  and  no  appropriation  whatever  was 
made  for  deputies  or  other  salaries  or  expenses;  that  the 
period  of  limitation  referred  to  and  fixed  by  said  §  4  of 
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art.  8  of  the  constitution  terminated  and  expired  on  the  first 
day  of  May,  1897,  and  all  power,  right  and  authority  to 
draw  warrants  upon  and  pay  money  out  of  said  grain  in- 
spection fund  by  defendants,  if  any  authority  they  ever  had, 
ceased  and  expired  on  the  first  day  of  May,  1897;  that 
the  said  defendants  Cheetham  and  Young,  in  violation  of 
their  duty  and  of  the  rights  of  the  plaintiff  and  other  tax- 
payers and  persons  handling  and  dealing  in  grain  subject  to 
inspection,  propose  and  threaten  to  respectively  continue  to 
draw  warrants  upon  said  grain  inspection  fund  for  the  salary 
of  deputy  inspectors  and  for  other  salaries  and  expenses,  and 
pay  the  same  out  of  moneys  collected  from  plaintiff  and 
other  individuals,  firms  and  corporations  dealing  in  grain, 
all  to  the  great  and  irreparable  harm  and  injury  of  this 
plaintiff  and  other  individuals,  firms  and  corporations  deal- 
ing in  grain  subject  to  inspection  in  the  state  of  Washings 
ton;  that  the  defendant  Cheetham,  unless  restrained  and 
enjoined  in  this  court,  will  pretend  and  claim  that,  under 
and  by  virtue  of  the  provisions  of  the  said. act  of  the  legis- 
lature of  March  19,  1895,  he  has  the  right  to  issue  war- 
rants upon  said  grain  inspection  fund  to  pay  deputy  in- 
spectors, clerks,  employees  and  other  expenses,  and  the  de- 
fendant Young  will  claim  that  he  has  the  right  to  pay  said 
warrants  out  of  the  moneys  in  his  hands  as  such  treasurer, 
belonging  to  said  fund,  and  said  defendants  are  claiming 
and  will  claim  that  said  act  is  now  a  valid  and  subsisting 
law  in  the  state  of  Washington,  under  which  they  have 
the  right  to  so  issue  and  pay  warrants  as  aforesaid;  that 
plaintiff,  as  well  as  all' other  taxpayers  of  the  state,  and  as 
well  as  all  other  individuals,  partnerships  and  corporations 
engaged  in  handling  grain  subject  to  the  inspection  laws  of 
the  state,  is  without  remedy  save  in  a  court  of  equity;  that 
no  remedy  whatever  can  be  had  in  a  court  of  law;  that, 
even  if  there  was  a  remedy  in  law,  the  same  would  involve 
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a  multiplicity  of  suits,  and  would  be  so  uncertain  and  pro- 
tracted as  to  be  of  no  avail;  that  under  the  provisions  of 
the  said  act  no  money  was  appropriated  by  law  other  than 
the  $2,000  mentioned  in  §  38  of  said  act,  and  that  after  the 
expenditure  of  said  sura  there  was  no  warrant  or  authority 
in  law  for  the  auditor  of  said  state  to  draw  a  warrant  on 
such  grain  inspection  fund,  nor  was  there  warrant  or  author- 
ity in  law  for  the  treasurer  of  said  state  to  pay  any  one  so 
drawn;  and  all  moneys  that  have  been  paid  out  of  said 
fund  after  the  paying  out  of  said  $2,000  have  been  so  paid 
out  unlawfully  and  without  authority  of  law,  because  there 
was  no  appropriation  distinctly  specifying  the  sum  appro- 
priated; that  said  chief  inspector  has  appointed,  and  now 
has  in  his  employ  and  under  his  control,  a  number  of  dep- 
uty inspectors,  who  are  attempting  to  perform  the  duties 
of  their  office;  and  said  chief  inspector  is  incurring  other 
and  additional  expenses  in  carrying  out  the  provisions  of 
said  grain  inspection  act,  and  has  and  is  about  to  and  will 
prepare  bills  for  all  said  services  of  said  deputy  inspectors 
and  other  expenses  as  above  stated,  and  said  chief  inspector 
has  and  is  about  to,  and  will  from  time  to  time,  approve 
all  said  bills  and  certify  that  the  same  are  correct,  and  pre- 
sent the  same  to  the  said  state  auditor,  who  has  drawn,  and 
will  from  time  to  time,  as  said  bills  are  so  presented,  draw 
warrants  for  the  various  amounts  so  certified  on  the  grain 
inspection  fund,  and  the  said  state  treasurer  has  paid  and 
will  pay  the  same,  upon  presentation,  out  of  said  fund; 
that  the  said  defendant  Wright,  as  such  chief  inspector,  in- 
tends and  threatens  to  continue  to  employ  deputy  inspec- 
tors and  incur  otiher  expenses  in  connection  with  said  grain 
inspection  and  approve,  and  certify  as  correct,  bills,  ac- 
counts and  claims  for  the  services  of  said  deputy  inspec- 
tors and  other  expenses  as  aforesaid,  and  present  the  same 
to  the  state  auditor  for  issuance  of  warrants  thereon  on  said 


664  BIRMINGHAM  ▼.  GHEETHAM. 

Opinion  of  tlie  Court  —  Axdbrb»  J.  f  39  Waab. 

grain  inspection  fund;  that  the  said  defendants  Gheetham 
and  Young  have  proposed,  and  now  intend  and  threaten  to 
issue,  and  are  about  to  issue  and  cause  to  be  issued,  warrants 
upon  said  grain  inspection  fund,  and  they  threaten  and  in- 
tend to  pay  or  cause  said  unlawful  warrants  to  be  paid  out 
of  said  grain  inspection  fund,  and  to  draw  and  pay  war- 
rants upon  said  fund  for  salary  of  deputy  inspectors  and 
other  expenses  connected  with  and  growing  out  of  said  in- 
spection act;  all  in  violation  of  the  said  constitutional  pro- 
visions,  and  to  the  great  injury  of  this  plaintiff  and  other 
taxpayers,  and  to  the  great  injury  of  all  persons,  partner- 
ships and  corporations  dealing  in  and  handling  grain  and 
paying  money  into  said  fund  under  the  provisions  of  said 
act,  for  the  reason  that  said  money  will  thus  be  wrongfully 
dissipated  and  paid  out  by  said  defendants,  and,  as  a  neces- 
sary consequence,  no  money  will  remain  in  said  fund  with 
which  to  pay  and  discharge  lawful  warrants  that  may  here- 
after be  lawfully  drawn  upon  and  issued  against  said  fund, 
and  such  unlawful  payment  and  dissipation  of  said  fund  will 
necessitate  and  require  further  and  additional  fees,  charges 
and  costs  to  be  levied  and  assessed  against  plaintiff  and  other 
individuals,  partnerships  and  corporations  in  the  state  of 
Washington  handling  and  dealing  in  grain,  and  it  will  cause 
and  necessitate  further  and  additional  taxes,  levies  and  as- 
sessments to  be  made,  borne  and  paid  by  plaintiff  and  all 
other  taxpayers  of  said  state,  and  by  persons,  firms  and  cor- 
porations handling  and  dealing  in  grain  subject  to  the  grain 
inspection  law,  to  the  irreparable  injury  and  detriment  of 
all  these,  and  to  the  objects  and  purposes  of  said  grain  in- 
spection act. 

To  this  complaint  the  defendants  interposed  a  demurrer 
on  the  grounds,  (1)  that  the  complaint  does  not  state  a  cause 
of  action  against  them,  or  either  of  them;  and  (2)  that 
there  is  no  equity  in  said  complaint,  as  against  said  defend- 
ants, or  either  of  them.    This  demurrer  was  sustained,  die 
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court  assigning  as  a  reason  therefor  that  the  plaintiff  has  no 
sufficient  interest  and  no  legal  capacity  to  maintain  this 
action.  The  plaintiff  declined  to  plead  further,  and  there- 
upon the  court  rendered  judgment  against  him  dismissing 
the  complaint  and  for  costs,  to  reverse  which  this  appeal  is 
prosecuted. 

Section  189  of  the  code  of  procedure  provides  that  the 
defendant  may  demur  to  the  complaint  when  it  appears 
upon  the  face  thereof  ^'(2)  that  the  plaintiff  has  no  legal 
capacity  to  sue,"  or  "(6)  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action."  Each  of 
the  grounds  of  demurrer  specified  by  this  section  is  separate 
and  distinct  from  all  others,  and  has  no  relation  whatever 
to  any  other;  and  we  therefore  entirely  agree  with  the 
contention  of  counsel  for  the  appellant  that  the  question 
of  want  of  legal  capacity  to  sue  was  not  raised  by  this  de- 
murrer in  the  court  below,  and  therefore  cannot  be  consid- 
ered in  this  court.  But  it  does  not  necessarily  follow  from 
this  that  the  judgment  must  be  reversed.  On  the  contrary, 
if  it  appears  that  the  complaint  does  not  state  a  cause  of 
action  against  the  several  defendants,  the  judgment  must 
be  affirmed,  regardless  of  the  reason  upon  which  it  was 
based  by  the  trial  court.  Every  complaint,  in  order  to  state 
a  cause  of  action,  must  show  some  primary  right  possessed 
by  the  plaintiff  and  some  corresponding  duty  resting  upon 
the  defendant,  and  that  such  right  has  been  invaded  and 
such  duty  violated  by  some  wrongful  act  or  omission  on  the 
part  of  the  defendant.  Pomeroy,  Code  Remedies  (3d  ed.), 
§  519.  Tested  by  this  fundamental  rule,  it  seems  perfectly 
clear  to  us  that  no  case  for  an  injunction  is  made  against 
the  chief  grain  inspector.  Each  and  every  act  which  we 
are  called  upon  to  restrain  is  authorized  and  required  by 
the  statute  creating  the  office  of  chief  grain  inspector. 
Section  2  of  the  statute  provides  that  he  shall  appoint  such 
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a  number  of  deputy  inspectors  as  may  be  necessary  to  prop- 
erly and  thoroughly  inspect  the  grain  as  received,  and  carry 
out  the  provisions  of  the  act  The  statute  also  requires 
him  to  approve  the  bills  for  salaries  of  his  deputies  and  for 
other  expenses,  and  to  certify  the  same  as  correct.  These 
things  he  has  done  in  compliance  with  the  terms  of  the 
statute,  and  in  so  doing  he  has  not  only  discharged  his 
own  duties,  but  has  violated  no  duty  owing  to  plaintiff.  If 
he  had  refused  to  inspect  plaintiff's  grain,  or  to  test  and 
correct  his  scales,  or  to  issue  the  proper  licenses  provided 
for  by  the  act,  the  plaintiff  would  then  have  had  just 
grounds  of  complaint.  It  is  impossible  for  us  to  corapre- 
hend  how  or  in  what  respect  the  appellant  will  be  injured 
by  any  act  of  the  chief  inspector  here  complained  of,  and, 
in  the  absence  of  some  direct  injury  to  appellant,  the  official 
conduct  of  the  inspector  cannot  be  properly  interfered  with 
by  injunction.  And,  as  to  the  two  other  respondents,  the 
case  seems  to  us  little,  if  any,  less  clear.  The  statute  ex- 
pressly provides  that  the  state  auditor  shall  draw  warrants 
upon  the  grain  inspection  fund  for  salaries  of  the  deputy 
inspectors,  and  for  other  expenses  properly  approved  and 
certified  by  the  inspector,  and  that  the  treasurer  shall  pay 
warrants  so  drawn  out  of  the  grain  inspection  fund. 

But  it  is  claimed  that  the  plaintiff  and  appellant's  rights 
are  hereby  infringed;  that  the  moneys  of  the  state  have 
been  and  will  be  dissipated  and  frittered  away,  to  his  irre- 
parable injury  and  damage;  and  that  if  such  warrants  are 
drawn  and  paid  out  of  the  inspection  fund,  there  will  be 
nothing  left  therein  with  which  to  pay  lawful  warrants. 
Under  the  statute,  such  warrants  as  those  complained  of 
by  the  appellant  are  the  only  lawful  warrants  that  can 
be  drawn  against,  and  paid  out  of,  that  fund,  for  the  in- 
spection fund  is  set  aside  for  the  express  purpose  of  paying 
the  salaries  of  deputies  and  other  expenses*  mentioned  in 
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the  complaint,  and  for  no  other  purpose  whatever;  and,  in 
our  judgment,  the  plaintiff's  contention  that  he  has  a 
special  and  pecuniary  interest  in  this  fund,  because  he  has 
contributed  to  it,  cannot  be  sustained.  When  the  fees  for 
inspection  and  for  licenses  provided  for  by  the  act  of 
March  19,  1895,  are  paid  into  the  state  treasury,  they  im- 
mediately become  the  property  of  the  state,  or,  in  other 
words,  public  funds;  and  the  plaintiff  has  no  more  inter- 
est in  such  fund  than  an  ordinary  tax  payer  has  in  the 
general  fund  of  the  state.  But  appellant  insists  and  alleges 
in  his  complaint  that,  if  these  officials  continue  to  draw 
and  pay  these  warrants,  it  will  necessarily  result  in  addi- 
tional fees  and  in  the  imposition  of  greater  taxes,  and  thus 
increase  his  pecuniary  burdens.  But  how  that  result  can 
obtain  it  is  difficult  to  perceive.  The  fees  and  licenses 
required  to  be  paid  by  grain  dealers  are  fixed  and  limited 
by  the  statute,  and  it  is  further  provided  that  the  expenses 
of  inspecting  and  grading  grain  shall  never  exceed  the  re- 
ceipts from  fees,  licenses  and  forfeitures.  The  question 
of  taxation  cannot  properly  be  considered  in  the  disposition 
of  this  case,  for,  under  the  statute,  no  taxes  can  be  levied 
for  the  payment  of  the  expenses  of  inspecting  grain;  and, 
besides,  no  one  is  proposing  or  threatening  to  assess  or 
levy  taxes  for  such  purpose,  or  even  to  increase  the  present 
statutory  fees.  Nor  does  the  fact  that  one  of  the  sections 
of  the  act  under  which  these  officials  are  proceeding  is  al- 
leged to  be  unconstitutional  give  the  plaintiff  any  right  to 
interfere  with  the  disposition  of  the  grain  inspection  fund 
by  the  officials  to  whom  such  disposition  has  been  confided 
by  the  legislature.  It  was  well  said  by  the  supreme  court 
of  Mississippi,  in  discussing  the  question  here  under  con- 
sideration, that 

"Neither  an  executive  nor  a  ministerial  officer  can  be 
enjoined  generally  from  putting  a  law  in  force.  .  .  . 
The  complainant  who  seeks  an  injunction  must  be  able  to 
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specify  some  particular  act,  the  performance  of  which  will 
damnify  him,  and  it  is  such  an  act  alone  diat  he  can  re- 
strain. This  court  has  no  power  to  examine  an  act  of  the 
legislature  generally  and  declare  it  unconstitutionaL  The 
limit  of  our  authority  in  this  respect  is  to  disregard,  as  in 
violation  of  the  constitution,  any  act  or  part  of  an  act 
which  stands  in  the  way  of  the  legal  rights  of  a  suitor  be- 
fore us;  but  a  suitor  who  calls  upon  a  court  of  chancery  to 
arrest  the  performance  of  a  duty  imposed  by  the  legisla- 
ture upon  a  public  officer,  must  show  conclusively,  not  only 
that  the  act  about  to  be  performed  is  unconstitutional,  but 
also  that  it  will  inflict  a  direct  injury  upon  him."  Oihbs  v. 
Oreen,  54  Miss.  593. 

See,  also,  Thompson  v.  Commissioners  of  the  Canal 
Fund,  2  Abb.  Pr.  248;  2  High,  Injunctions  (3d  ed.), 
§  1326. 

In  efPect,  the  appellant  simply  asks  this  court  to  inter- 
fere by  injunction  to  restrain  the  officers  of  the  state  from 
complying  with  the  provisions  of  an  act  of  the  legislature 
of  the  state  requiring  them  to  perform  certain  pubUc  duties; 
and  this  the  courts  cannot  do,  in  the  absence  of  a  showing 
that  the  complainant  will  be  pecuniarily  and  directly  in- 
jured by  the  acts  complained  of.  Notwithstanding  the  able 
argument  of  counsel  for  appellant,  we  are  constrained  to 
hold  that  the  judgment  of  the  court  below  was  right,  and 
it  will  therefore  be  affirmed. 

DtTNBAB,  Gordon  and  Beavis,  JJ.,  concur. 
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John  P.  Jones,  Appellant,  v.  City  of  Seattlr  etaL, 

Respondents. 

MUNICIPAL  COHPOBATION8  —  8TRKKT  IMPB0YXMBMT8 — NOTIOB  TO  PROP- 
KBTT  OWNKB8  —  ABBB8BMKNTB  —  BONDS  —  OOMTBACTS  —  LOVTBST 
BIDDBB. 

Notice  to  a  property  owner  of  a  proposed  improvement  of  a 
street  abutting  on  his  land  is  not  necessary,  when  the  statutes 
and  city  charter  authorise  the  city  council  to  undertake  such  im- 
proTements  upon  the  filing  of  a  petition  therefor  by  a  majority  of 
the  abutting  property  owners. 

A  city  Is  authorized  to  include  the  cost  of  that  portion  of  a 
street  Improvement  which  is  included  in  the  limits  of  street 
intersections  in  the  assessment  against  the  property  in  the  as- 
sessment district,  as  provided  by  L*aw8  1897,  p.  816,  authorizing 
cities  to  do  so,  if  provision  therefor  is  made  by  ordinance, 
when  the  city  has  so  far  complied  with  the  statute  as  to  pass 
an  ordinance  declaring  that  all  street  Improvements  shall  be 
governed  thereby  in  that  respect,  since  such  general  ordinance 
must  be  construed  together  with  the  special  ordinance  authoriz- 
ing the  making  of  the  improvement  in  question. 

Under  a  law  requiring  the  city  council  to  let  all  contracts  for 
street  improvements  to  the  lowest  bidder.  It  is  within  the  discre- 
tion of  that  'body  to  call  for  bids  for  different  portions  of  the 
work,  if  It  appears  to  the  council  that  the  whole  Improvement 
can  thereby  be  made  at  a  less  cost  than  by  one  letting. 

Notice  to  property  owners  of  a  proposed  Improvement,  made 
by  publication  for  fifteen  days  In  the  official  newspaper  of  the 
city,  is  sufficient  to  bind  them,  when  the  city  charter  provides 
for  such  notice  in  such  cases. 

Notice  by  mall  to  an  abutting  property  owner,  as  provided  in 
Laws  1893,  p.  281,  §  1,  sent  by  the  city  clerk  thirty  days  before 
the  issuance  of  bonds  for  the  cost  of  a  street  improvement.  In  or- 
der to  give  him  an  opportunity  to  redeem  from  the  assessment 
against  his  property,  is  sufficient. 

A  charter  requirement  that  an  ordinance  for  the  issuance 
of  bonds  to  cover  the  cost  of  a  street  Improvement  shall  prescribe 
their  form  and  may  provide  that  the  entire  issue  shall  be  issued 
to  the  contractor,  is  sufficiently  complied  with,  where  a  contract 
providing  for  delivering  to  the  contractor  the  entire  issue  of  bonds 
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was  made  prior  to  the  passage  of  the  ordinance  approTing  the 
assessment  roll,  and  the  bonds  conformed  to  a  general  ordin- 
ance prescribing  the  form  of  all  local  improvement  bonds,  which 
was  in  force  at  the  time  the  contr«u;t  was  entered  into. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
William  Hickman  Mooee,  Judge.    Affirmed. 

John  P.  Hoyty  for  appellant. 

W.  E.  Humphrey,  Ira  Bronson,  and  Burke,  Shepard  & 
McOilvra,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — Appellant  is  the  owner  of  certain  lots  in 
the  city  of  Seattle,  which  were  included  within  the  limits 
of  an  assessment  district  established  for  the  purpose  of  pay- 
ing the  expenses  of  replanking  and  otherwise  improving  a 
part  of  First  avenue  in  said  city.  He  brought  this  action 
for  the  purpose  of  enjoining  the  city  from  issuing,  and  re- 
spondent Smart  &  Co.  from  receiving,  certain  improvement 
bonds  in  payment  of  the  contract  price  for  said  improve- 
ment, which  was  undertaken  pursuant  to  the  provisions  of 
ch.  96,  Laws  1893,  p.  231;  ch.  110,  Laws  1897,  p.  316;  and 
various  provisions  of  article  8  of  the  city  charter  adopted 
March  3,  1896.  The  lower  court  sustained  separate  de- 
murrers to  the  complaint;  and,  the  plaintiff  having  re- 
fused to  amend  and  elected  to  stand  by  his  complaint,  judg- 
ment was  given  dismissing  the  action,  and  the  plaintiff  has 
appealed. 

1.  The  first  objection  urged  is  that  no  notice  of  hear- 
ing or  intention  of  the  council  to  act  upon  the  subject  mat- 
ter of  making  the  improvement  was  ever  given  or  made. 
It  appears  from  the  complaint  that  the  proceeding  was 
instituted  by  a  petition  to  the  city  council,  which  petition 
was  signed  by  the  owners  of  a  majority  of  the  property 
fronting  upon  the  street  and  assessable  to  pay  the  cost  of 
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the  improvement.  It  was  not  necessary  that  any  notice 
should  be  given  before  the  council  could  legally  act  upon 
this  petition.  It  being  conceded  that  the  petition  conform- 
ed to  the  statute  and  was  joined  in  by  the  owners 
of  the  property  chargeable  with  the  cost  of  the  im- 
provement, the  council  were  authorized  to  proceed  forth- 
with without  giving  any  notice.  Subdivision  2  of  §  11  of 
article  8  of  the  city  charter  expressly  authorized  the  council 
to  proceed  upon  receiving  such  a  petition,  and  neither  the 
charter  nor  any  provision  of  the  statute  requires  notice. 

2.  The  act  of  1897  (Session  Laws,  p.  316),  in  effect  pro- 
vides that,  when  local  improvements  are  ordered  in  a  city 
of  the  first  class,  the  cost  of  that  part  of  the  improvement 
included  within  the  limits  of  the  street  intersections  may 
be  included  in  the  amount  of  the  total  cost  assessed  against 
the  abutting  property;  and  §  2  provides  that,  before  ex- 
ercising the  power  granted  by  that  act,  the  city  council 
shall,  by  general  ordinance,  declare  its  intention  to  make 
such  improvement  under  the  provisions  of  that  act.  The 
act  also  contains  this  provision,  viz. : 

"  Nothing  herein  shall  be  construed  as  repealing  or  modi- 
fying any  existing  manner  and  method  for  cities  of  the 
first  class  to  make  improvements  as  herein  provided  for, 
but  shall  be  construed  as  an  additional  and  concurrent 
power  and  authority.^' 

It  is  claimed  that  the  ordinance  which  authorized  the 
improvement  in  question  did  not  comply  with  this  act;  but 
it  appears  from  the  complaint  that  by  ordinance  Ifo.  4492, 
approved  May  5,  1897,  the  city  council  declared  it  to  be 
the  intention  of  the  city  to  make  all  improvements  of  the 
character  here  called  in  question  under  the  provisions  of 
the  act  of  1897,  supra.  The  provisions  of  that  ordinance 
must  be  considered  in  connection  with  the  special  ordin- 
ance providing  for  this  improvement.     The  two  must  be 


072  JONES  V.  SEATTLE. 


Opinion  of  the  Court  ^  Gordok,  J.  [19  Wash. 


construed  together.  In  fact,  §8  of  the  ordinance  direct- 
ing and  authorizing  this  improyement,  provides  that  the 
assessment  ''shall  be  made  upon  said  property  in  all  re- 
spects as  provided  by  said  article  8  of  the  city  charter  as 
now  in  force,  and  said  ordinance  "No.  3349  as  amended  by 
ordinance  No.  3440."  Construing  this  special  improve- 
ment ordinance  in  connection  with  the  general  ordinance 
to  which  it  expressly  refers,  it  becomes  at  once  apparent 
that  the  improvement  is  made  pursuant  to  the  act  of  1897, 
supra,  which,  as  we  have  seen,  authorizes  the  inclusion  in 
the  amount  of  the  total  cost  assessed  to  the  property  in- 
cluded within  the  assessment  district  of  the  cost  of  that 
portion  of  the  improvement  which  is  included  within  the 
limits  of  street  intersections;  and  the  objection  is  without 
force. 

3.  It  is  next  urged  that,  under  the  system  adopted  by 
the  council  for  the  letting  of  contracts,  it  is  impossible  to 
determine  whose  bid  would  be  the  lowest,  the  law  requiring 
that  all  contracts  ^  shall  be  let  to  the  lowest  bidder."  Un- 
der the  system  referred  to,  different  portions  of  the  work 
are  segregated  and  bids  are  received  for  each  portion.  We 
think  this  is  a  matter  solely  within  the  discretion  of  the  city 
council;  and  if  it  is  decided  by  them,  as  it  was  in  the  pres- 
ent instance,  that,  by  pursuing  such  a  course,  the  whole 
improvement  can  be  made  at  less  cost  than  by  one  letting. 
there  is  nothing  in  the  law  applicable  to  the  case  which 
will  prevent  such  a  course  being  pursued. 

4.  Section  12  of  article  8  of  the  city  charter  provides 
that,  upon  return  of  the  assessment  roll,  notice  must  be 
given  in  the  official  newspaper  of  the  city  notifying  all  per- 
sons interested  of  the  filing  of  the  roll  and  requiring  them 
to  appear  at  a  time  fixed  (not  less  than  fifteen  days  bom 
the  date  of  the  notice),  and  make  objections  thereto.  Such 
notice  was  given  in  the  present  case,  and  it  is  mged  that  it 
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is  insufficient  ^o  authorities  are  cited  to  sustain  this  view, 
and,  inasmuch  as  the  notice  is  in  compliance  with  the  char- 
ter requirement,  we  are  disposed  to  hold  it  sufficient.  We 
are  also  inclined  to  think  that  the  notice  in  the  present  case 
might  be  held  sufficient^  under  New  Whatcom  v,  BeUing" 
ham  Bay  Improvement  Co.,  16  Wash.  131  (47  Pac.  236). 

5.  What  has  been  said  under  the  last  point  discussed  is 
sufficient  to  dispose  of  the  contention  that  the  notice  to 
the  property  owner  of  his  opportunity  to  redeem  from  the 
assessment  was  insufficient.  The  notice  in  question  was 
mailed  by  the  clerk,  and  conforms  in  every  respect  to  §  1 
of  ch.  96,  Laws  1893,  p.  231. 

6.  The  final  contention  is  that  the  ordinance  providing 
for  the  assessment  in  the  present  case  did  not  prescribe 
the  form  of  the  bonds  to  be  issued;  and  subdivision  3  of 
§  13  of  article  8  of  the  city  charter  is  relied  upon  in  sup- 
port of  the  contention.  Among  other  provisions  in  that 
section  is  the  following: 

"  Such  ordinance  shall  prescribe  the  form  of  bonds  to  be 
issued,  and  may  provide  that  the  entire  issue  of  bonds  shall 
be  issued  to  the  contractor  in  payment  for  the  making  of 
the  improvement.  Otherwise  the  city  comptroller  shall  sell 
the  bonds  at  not  less  than  their  par  value  net,  and  pay  the 
proceeds  thereof  to  the  city  treasurer,  to  be  by  him  kept  in 
the  fund  to  be  paid  out  on  warrants  drawn  thereon  as  other 
city  moneys  are  disbursed  by  him.'* 

The  contract  for  the  improvement  in  the  case  we  are 
considering  was  entered  into  long  before  the  passage  of  the 
ordinance  approving  the  assessment  roll,  and  the  contract 
in  terms  provided  for  paying  the  contractor  by  delivering 
to  him  the  entire  issue  of  bonds.  This  course  is  authorized 
by  the  section  of  the  charter  just  quoted;  and  it  is  ad- 
mitted by  the  complaint  that  at  the  time  of  entering  into 
Uie  contract,  and  at  all  times  since,  there  was  in  force  a 
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general  ordinance  of  tlie  city  which  prescribed  the  form 
of  all  local  improvement  bonda^  or  bonds  issued  in  payment 
of  improvements  of  the  character  with  which  we  are  at 
present  concerned.  This,  we  think,  was  a  substantial  com- 
pliance with  the  requirements  of  the  charter. 

We  think  the  demurrers  were  properly  sustained,  and 
the  judgment  of  the  superior  court  is  affirmed. 

SooTT,  C.  J.,  and  Andebs,   Sbayis  and  Dunbab,  JJ., 

concur. 
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^  ^        G.  H.   Bacon  et  al,  Appellants,  v.  City  op  Tacoica, 

Respondent 

CITY  WABRAMTg  —  NON-P  ATMBMT  —  KB1CBDIS8  —  MANDAMUS. 

Where  warrants  have  been  issued  by  a  city,  the  proper  reme- 
dy is  not  an  action  at  law  to  reoover  the  amount  due  thereon, 
but  mandamus  to  compel  their  payment,  even  if  the  liability  of 
the  city  is  disputed  on  the  ground  they  have  been  once  paid 
or  are  forgeries,  since  Laws  1806,  p.  118,  §  21  (Bal.  Code,  §  5760), 
permits  the  trial  of  disputed  questions  of  fbet  in  mandamus  pro- 
ceedings. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
J.  A.  Williamson,  Judge.    Affirmed. 

Edward   E.    Ctishman^   Francis    W.    Cushman,   and 

Charles  Ethelbert  Claypool^  for  appellants. 

W.  H.  Pritchardy  and  Walter  M.  Harvey ,  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

Andees,  J. — The  plaintiffs  and  appellants  brought  thi 
action  to  recover  the  amount  alleged  to  be  due  upon  three 
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certain  warrants  of  the  city  of  Tacoma.  It  is  alleged  as  to 
each  warrant  that  it  was  issued  and  delivered  on  September 
18, 1898,  for  value  received,  by  the  duly  authorized  agents 
and  officers  of  the  city,  and  that  it  was  presented  for  pay- 
ment on  September  21,  1893,  to  the  treasurer  of  said  city 
and  indorsed  by  him,  "  not  paid  for  want  of  fimds;"  that 
no  payments  have  been  made  thereon,  though  plaintiffs 
have  often  demanded  payment  of  the  defendant;  that 
the  city  has  sufficient  money  in  its  general  fund  properly 
applicable  for  the  purpose  to  pay  the  several  warrants  and 
accrued  interest  thereon.  It  is  further  alleged,  on  infor- 
mation and  belief,  that  the  refusal  of  the  defendant,  its 
agents  and  officers,  to  pay  said  warrants,  is  for  the  reason 
that  there  is  a  dispute  as  to  the  facts  between  plaintiffs 
and  defendant  as  to  whether  there  is  anything  due  on  each 
of  said  warrants,  defendant  claiming  it  has  been  paid  and 
is  a  forgery,  which  plaintiffs  deny.  A  general  demurrer 
was  interposed  to  the  complaint  and  sustained  by  the  court, 
and,  plaintiffs  declining  to  plead  further,  judgment  was 
rendered  against  them,  dismissing  the  complaint  and  for 
<;osts,  from  which  judgment  this  appeal  was  taken. 

It  appears  that  the  only  question  argued  or  considered  in 
the  court  below  was  whether  plaintiffs  had  resorted  to  the 
proper  remedy,  the  respondent  contending  that  mandamus 
against  the  treasurer  of  the  city  is  the  only  proper  remedy, 
and  that  the  appellants  could  not  maintain  an  ordinary 
action  at  law  to  collect  the  amount  of  the  warrants.  And 
this  contention  raises  the  sole  question  presented  to  this 
court  for  determination.  The  learned  counsel  for  the 
appellants,  while  recognizing  the  general  rule  that  man- 
damus is  the  proper  remedy  to  compel  a  city  treasurer  to 
pay  city  warrants  in  the  order  prescribed  by  law,  never- 
theless insists  that  the  fact  that  the  complaint  in  this  case 
ahows  that  there  is  a  disputed  question  of  fact,  takes  the 
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case  out  of  the  ordinary  rule  of  procedure.  This  conten- 
tion seems  to  be  based  upon  what  was  said  upon  this  prop- 
osition  in  the  first  opinion  of  this  court  in  Bardsley  v. 
Sternberg^  17  Wash.  243  (49  Pac.  501);  but  it  will  be 
noticed,  by  reference  to  that  case,  that  the  question  was 
not  there  deemed  material,  and,  further,  that  the  court  there 
overlooked  the  plain  provisions  of  our  own  late  statute  upon 
this  question.  By  the  act  of  March  13, 1896,  entitled,  ^'An 
Act  regulating  special  proceedings  of  a  civil  nature,"  the 
proceeding  in  mandamus  is  assimilated  as  nearly  as  possi- 
ble to  ordinary  actions  at  law.  It  is  deemed  a  special  civil 
proceeding,  and  the  statute  (§  16,  Laws  1896  p.  117,  Bal. 
Code,  §  6765)  provides  that  the  writ  of  mandate  may  be 
issued  to  compel  the  performance  of  an  act  which  the  law 
specially  enjoins  as  a  duty  resulting  from  an  office,  trust 
or  station,  etc.  And  §  20  (Bal.  Code,  §  6769)  of  the  act 
provides  that  on  the  return  of  the  alternative  writ,  or  the 
day  on  which  the  application  for  the  writ  is  noticed,  the 
party  on  whom  the  writ  or  notice  is  served  may  show  cause 
by  answer  under  oath,  made  in  the  same  manner  as  an 
answer  to  a  complaint  in  a  civil  action.  And  in  §  21 
(Bal.  Code,  §  5760)  it  is  provided  that  if  an  answer  be 
made  which  raises  a  question  as  to  a  matter  of  fact  essen- 
tial to  the  determination  of  the  motion  and  affecting  the 
substantial  rights  of  the  parties,  and  upon  the  supposed 
truth  of  the  allegation  of  which  the  application  for  the 
writ  is  based,  the  court  may,  in  its  discretion,  order  the 
question  to  be  tried  before  a  jury,  and  postpone  the  argu- 
ment until  such  trial  can  be  had  and  a  verdict  certified  to 
the  court.  A  new  trial  is  also  provided  for,  and  provision 
is  made  as  to  the  mode  of  proceeding  in  case  no  answer  be 
made.  The  parties  to  the  action  are  known  as  plaintifT 
and  defendant,  as  in  ordinary  cases.  From  these  provis- 
ions, it  is  manifest  that  questions  of  fact  may  be  tried  and 
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determined  either  by  the  court  or  by  a  jury,  if  a  jury  is 
demanded,  and  such  is  held  to  be  the  law  in  other  jurisdic- 
tions. See  Ireland  v.  Hnnnelly  90  Iowa,  98  (57  N*  .W. 
715);  Jones  v.  Morgan,  67  Cal.  308  (7  Pac.  784);  Raisch 
V.  Board  of  Education,  81  Cal.  542  (22  Pac.  890);  Falk 
V.  Strother,  84  Cal.  544  (24  Pac.  110);  Thomas  v.  Town 
of  Mason,  89  W.  Va.  526  (20  S.  E.  580). 

That  the  appellants  have  mistaken  their  remedy  is 
shown  by  the  following  decisions  of  this  court:  Chud  v. 
Tovm  of  Sumas,  9  Wash.  399  (37  Pac.  805);  Abemethy 
V.  Tovm  of  Medical  Lake,  9  Wash.  112  (37  Pac.  806). 

The  case  last  cited  was,  like  this,  an  action  agaiast  a 
municipal  corporation,  and  in  respect  to  the  remedy  this 
court  made  the  following  observations: 

'^  The  complaint  shows  a  settled  and  allowed  claim  against 
the  town,  and  the  issuance  of  slightly  irregular  warrants 
which  can,  upon  demand,  be  replaced  by  proper  general 
fund  warrants  of  the  same  dates.    These  can  be  had  upon 
application  to  the  mayor  and  clerk,  and,  if  they  refuse, 
mandamus  will  lie  to  compel  the  performance  of  their 
duty.    These  warrants  the  treasurer  must  pay  in  the  order 
of  their  issuance,  out  of  any  funds  coming  into  his  hands 
belonging  to  the  general  fund,  and,  if  he  refuses,  a  Uke 
suit  will  lie  against  him.    The  statutes  prescribe  how  mu- 
nicipal corporations  shall  pay  ordinary  contract  debts,  viz., 
by  the  issuance  of  a  warrant  payable  in  its  order,  with  in- 
terest from  date  of  presentation.     But  it  is  not  contem- 
plated that  the  owner  of  an  allowed  claim  shall  sue  the  cor- 
poration generally,  upon  the  original  contract,  when  the 
•clerk  or  other  officer  refuses  to  issue  a  warrant;   nor  that 
the  holder  of  a  warrant  which  the  treasurer  declines  to  pay 
shall  get  a  judgment  upon  the  warrant.    Such  a  judgment, 
like  a  judgment  upon  a  claim  disallowed,  would  again  be 
settled  by  a  warrant,  and  take  its  turn  in  the  order  of  pay- 
ment.   The  contracting  powers  of  the  town  have  done  all 
they  can  by  the  making  of  the  contract  and  the  allowance 
of  the  claim;    it  is  the  ministerial  officers  who  are  now  in 
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fault;  and  the  plaintiff  must  move  them  to  action  before  he 
is  entitled  to  any  other  remedy," 

In  the  Cloud  case  the  plaintiff  had  advanced  moneys  to 
the  defendant,  taking  its  warrants  therefor,  and,  on  failure 
of  payment,  sued  the  town  to  recover  the  amount  ad- 
vanced, and  in  the  course  of  its  opinion  this  court  said: 

"If  this  action  can  be  maintained  upon  the  warrants 
which  have  been  issued,  then  a  like  suit  might  be  maintain- 
ed upon  the  warrants  issued  in  satisfaction  of  this  judg- 
ment, and  so  on,  without  limit.  Clearly  the  law  contem- 
plates no  such  proceedings.  The  plaintiff » already  has  the 
town's  evidences  of  indebtedness,  issued  to  him  in  regular 
form,  and  if  the  treasurer  should  refuse  to  pay  them  in  their 
regular  order,  he  can  resort  to  a  mandamus  to  compel  such 
payment.  .  .  .  And  the  questions,  if  they  are  further 
insisted  upon,  affecting  the  legality  of  such  warrants,  can 
be  tried  in  that  proceeding." 

And  so  it  may  be  said  here,  that  if  the  plaintiff  should 
maintain  this  action  and  recover  judgment  against  the  city, 
all  he  would  get  in  satisfaction  of  his  judgment  would  be 
other  warrants,  such  as  he  now  has.  And  it  is  therefore 
apparent  that  not  only  this,  but  any  other  action  of  like 
character  would  be  entirely  futile.  If,  as  it  appears  from 
the  complaint,  the  treasurer  ia  of  the  opinion  that  the  wai^ 
rants  have  been  paid,  or  that  they  are  forgeries,  the  burden 
is  upon  him  to  establish  such  defense.  The  city  has  per- 
formed its  whole  duty  in  the  premises  by  causing  the  war- 
rants to  be  issued  and  signed  by  its  proper  officers,  and  it 
does  not  appear  anywhere  in  the  complaint  that  it  is  inter- 
posing any  objections  to  their  payment  It  is  manifest, 
therefore,  that  it  should  not,  in  the  present  status  of  the 
case,  at  least,  be  harassed  by  an  action  of  any  character 
whatever.  Under  the  charter  and  ordinances  of  the  citv  it 
is  the  legal  duty  of  the  treasurer  to  pay  warrants  properly 
drawn,  and,  if  he  has  any  valid  excuse  for  not  paying,  it  is 
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mcumbent  upon  him  to  set  it  forth  and  establish  it  by  suffi- 
cient proof. 

We  are  of  the  opinion  that  the  judgment  of  the  court 
below  was  right,  and  it  is  therefore  affirmed. 

Gordon  and  Dunbab,  JJ.,  concur. 


I  Na  2972.    Decided  August  22, 1898.  \ 

Thankful  Savage,  Appellant,  v.  W.   A.  Sternberg,        i»  «79 


as  Treasurer  of  the  City  of  Tacoma,  Respondent.  ,  19  679i 

1  19    679l 
CrrT  WABBAMT8  —  MANDAMUS  TO  ENPOBCB  PAYMENT  —  DEFENSES  — ^VOID  I  34    48i' 


INJUNCTION  —  PARTIES.  19    679| 

e40    e06[ 

The  fact  that  a  city  has  been  enjoined  from  paying  certain 
warrants  cannot  he  set  up  as  a  defense  to  mandamus  proceedings 
to  compel  pasrment  hy  one  who  was  not  a  party  to  the  injunction 
suit. 

A  party  or  officer  is  not  bound  hy  a  void  injunction  or  order 
of  the  court,  and  will  not  be  punished  for  its  violation. 

In  an  action  of  mandamus  by  a  warrant  holder  against  a  city 
treasurer  to  enforce  payment  of  a  warrant  duly  executed  by  the 
proper  city  officers,  the  city  is  not  a  necessary  party  defendant, 
as  the  presumption  is  that  the  claim  evidenced  by  the  warrant 
was  properly  audited  and  allowed. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Thomas  Cabroll,  Judge.    Beversed. 

0.  0.  EUiSy  and  A.  H.  Denmanj  for  appellant 

W.  H.  Pritchardy  and  Walter  M.  Harvey ,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Andebs,  J. — ^This  was  an  application  for  a  writ  of  man- 
date to  compel  the  treasurer  of  the  city  of  Tacoma  to  pay 
five  certain  city  warrants.  It  is  shown  by  the  averments  of 
the  petition  and  affidavit  that  the  city  was  indebted  to  the 
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Fox  Island  Clay  Works,  and  that  the  warrants  in  question 
were  issued  on  account  thereof;  that  they  were  issued  to 
the  payee  therein  named  on  September  18,  1893,  and  that 
they  were  presented  to  the  city  treasurer  for  payment  on 
September  21,  1893,  and  indorsed  by  him,  ^  not  paid  for 
want  of  funds;"  that  they  were  subsequently  delivered  to 
the  appellant  for  value,  and  that  appellant  is  now  the  own- 
er and  holder  of  the  same;  that  the  treasurer  has  money 
in  his  hands  sufficient  to  pay  the  warrants,  and  applicable 
to  the  payment  thereof.  It  is  also  alleged  in  the  petition 
and  affidavit  that,  prior  to  the  commencement  of  this  action, 
the  payment  of  said  warrants  was  demanded  of  the  city 
treasurer,  and  that  the  said  treasurer  refused  to  pay  said 
warrants,  because  he  and  the  city  of  Tacoma  had  been  en- 
joined from  paying  said  warrants  in  a  certain  action  in  the 
superior  court  of  Pierce  county  wherein  one  D.  F.  Murry 
was  plaintiff  and  the  said  W.  A.  Sternberg  and  the  city  of 
Tacoma  were  defendants;  that  in  said  action  in  the  supe- 
rior court  of  Pierce  county,  wherein  said  Murry  was  plain- 
tiff and  this  defendant  and  others  were  defendants,  the  citv 
of  Tacoma,  and  this  defendant  and  others,  were  enjoined 
from  paying  any  general  fund  warrants  issued  by  the  said 
city  of  Tacoma  between  the  16th  day  of  August,  1892, 
and  the  19th  day  of  April,  1894,  on  the  ground  that  all 
warrants  issued  between  said  dates  had  been  once  paid;  that 
the  said  warrants  were  erroneously  included  in  this  injunc- 
tion, and  have  never  been  paid;  that  neither  the  plaintiff 
herein,  nor  any  person  interested  in  the  warrants  herein 
sued  upon,  was  a  party  to  the  action  wherein  said  Murry 
was  plaintiff.  A  demurrer  was  interposed  to  the  petition 
and  affidavit  on  the  grounds  (1)  that  there  is  a  defect  of 
parties  defendant;  (2)  that  the  petition  and  affidavit  do 
not  state  facts  sufficient  to  authorize  the  issuance  of  the 
writ;     and  (3)  that  plaintiff  has  a  plain,  speedy  and  ade- 
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quate  remedy  at  law.  This  demurrer  was  sustained  by  the 
court,  and,  the  plaintiff  having  elected  to  stand  upon  her 
-complaint,  judgment  was  rendered  against  her  for  costs, 
itnd  dismissing  her  action,  from  which  judgment  this  ap- 
peal is  taken. 

The  principal  question  discussed  in  the  briefs  of  counsel, 
and,  in  our  view  of  the  case,  the  only  one  requiring  an  ex- 
tended discussion  here,  is  whether  the  injunction  was  a 
sufficient  excuse  for  the  refusal  on  the  part  of  the  city  treas- 
urer to  pay  appellant's  warrants.  That  it  was  sufficient  is 
stoutly  asserted  by  counsel  for  the  respondent,  and  in  sup- 
port of  their  contention  the  following  cases  are  cited:  Ohio 
&  I.  R.  R.  Co,  V.  Commissioners  of  Wyandot  County^  7 
Ohio  St.  278;  State  ex  rel  Mills  v,  Kispert,  21  Wis.  392; 
£x  parte  Fleming j  4  Hill,  581.  The  decisions  in  these  cases 
aeem  to  have  been  based  solely  upon  the  proposition  that 
the  court  would  not  place  the  defendant  between  two  fires 
by  subjecting  him  to  contradictory  orders.  It  is  said  in 
the  Ohio  case  that,  if  the  writ  of  mandate  should  issue,  the 
•defendant  would  be  guilty  of  contempt  if  he  did  not  obey 
it,  while,  on  the  other  hand,  he  would  be  equally  in  con- 
tempt for  disobeying  the  decree  of  injunction.  While  we 
■entertain  the  greatest  respect  for  the  learning  and  ability 
of  the  courts  which  rendered  these  decisions,  we  are  not 
•disposed  to  follow  them,  for  the  reasons — ^first,  that  they 
impliedly,  at  least,  seem  to  concede  that  a  person  may  be 
bound  by  a  judgment  although  he  was  not  a  party  to  the 
action  in  which  it  was  rendered;  and,  second,  that  they 
in  effect  concede,  contrary  to  the  rule  announced  by  this 
and  other  courts,  that  a  violation  of  a  void  order  or  judg- 
ment will  subject  the  party  disregarding  it  to  punishment 
as  for  contempt. 

In  State  ex  rel  News  Pvb,  Co.  v,  Milligan^  3  Wash.  144 
(28  Pac.  369),  this  court  held  that  an  officer  of  the  city  of 
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Tacoma  was  not  bound  by  an  injunction  of  the  superior 
court  which  was  void  for  lack  of  jurisdiction  in  the  court 
It  is  true  that^  in  that  case,  the  court  had  not  jurisdiction 
of  the  subject-matter,  but  the  result  would  have  been  the 
same  had  there  been  want  of  jurisdiction  of  the  person. 
Upon  this  subject,  Mr.  Freeman,  in  his  work  on  Judgments 
(4th  ed.,  §  116),  says: 

"  If  the  want  of  jurisdiction  over  eiliier  the  subject-matter 
or  the  person  appears  by  the  record,  or  by  any  other  ad- 
missible evidence,  there  is  no  doubt  that  the  judgment  is 
void." 

And  in  the  following  section  he  states  what  we  deem  would 
be  held  to  be  good  law  everywhere,  that 

"  A  void  judgment  is,  in  legal  effect,  no  judgment.  Bv 
it  no  rights  are  divested.  From  it  no  rights  can  be  ob- 
tained. Being  worthless  in  itself,  aU  proceedings  founded 
upon  it  are  equally  worthless.  It  neither  binds  nor  bars 
any  one.  All  acts  performed  under  it,  and  all  claims  flow- 
ing out  of  it,  are  void.  The  parties  attempting  to  enforce 
it  may  be  responsible  as  trespassers." 

And  Judge  Van  Fleet  declares  the  law  to  be  that,  if  a 
judgment  is  lacking  either  in  jurisdiction  of  the  subject- 
matter  or  of  the  person,  it  is  entirely  worthless,  no  matter 
in  what  court  rendered,  and  no  one  is  bound  to  obey  it.  The 
oath  of  all  officers  compels  them  to  disregard  it.  And  he 
further  says  that  a  few  cases  hold  that  want  of  jurisdiction 
over  the  person  does  not  make  the  judgment  of  the  superior 
court  void,  but  they  are  out  of  line  and  wrong  on  principle 
Van  Fleet,  Collateral  Attack,  §  16.  And  in  accordance 
with  this  principle  this  court,  in  the  case  of  StaUcup  v.  Ta- 
coma, 13  Wash.,  at  page  152  (42  Pac.  544;  52  Am.  St 
Kep.  25),  observed: 

'^  The  remaining  allegations  of  the  complaint  are  directed 
to  questions  which,  in  our  view,  ought  not  to  be  considered 
by  a  court  of  equity  without  having  all  of  the  parties  direct- 


SAVAGE  V.  STERNBERG.  683 

Aug.  1898.]  Opinion  of  the  Oonrt-— Andibs,  J. 

ly  affected  by  the  decree  before  it.  .  .  .  Such  a  decree 
could  have  no  binding  force  as  against  strangers  to  the 
record.'' 

That  a  party  or  officer  is  not  bound  by  a  void  injunction 
or  order  of  the  court,  and  will  not  be  punished  for  violation 
thereof,  was  also  decided  in  the  following  cases:  In  re 
Sawyer,  124  U.  S.  200  (8  Sup.  Ct.  482);  Ex  parte  Fishy 
113  U.  S.  713  (5  Sup.  Ct.  724);  In  re  AyerSy  123  U.  S. 
448  (8  Sup.  Ct.  164);  WaUon  v.  Devdingy  61  HI.  201; 
Andrews  v.  Knox  County y  70  HI.  65;  Darst  v,  Peophy 
62  m.  306;  Lamb  v.  Railroad  Co.,  39  Iowa,  333 ;  SaUing 
V.  Johnsony  25  Mich.  489;  Smith  v.  PeopUy  2  Colo.  App. 
99  (29  Pac.  924).  And  that  it  is  the  duty  of  an  officer 
to  obey  the  law,  rather  than  the  order  of  the  court,  is  ex- 
pressly announced  in  Walton  v.  Beveling y  supra,  in  which 
the  court  said: 

"  The  court,  as  well  as  the  inferior  officer,  must  be  gov- 
erned by  the  law.  When  the  law  imposes  a  positive  duty 
upon  a  public  functionary,  and  a  court  conmiands  him  not 
to  perform  it,  he  must  obey  the  law  and  disobey  the  writ  of 
the  court." 

Nor  is  our  view  that  the  injunction  was  not  available  as 
a  defense  in  this  case  without  the  support  of  high  authority 
elsewhere.  In  Mayor  v.  Lordy  9  Wall.  409,  which  was  a 
mandamus  proceeding  to  compel  the  mayor  and  aldermen 
of  the  city  of  Davenport  to  levy  a  tax  to  pay  a  judgment 
obtained  against  the  city  by  the  plaintiffs,  and  in  which  the 
defendants  pleaded  that  they  had  been  enjoined  from  levy- 
ing the  tax,  the  court  said: 

"  The  injunction  cannot  avail  the  respondents.  The  re- 
lator was  not  a  party  to  the  proceeding." 

And  in  Smith  v.  CommissionerSy  2  Woods,  596,  which 
was  a  mandamus  to  compel  the  commissioners  to  levy  and 
collect  a  tax  for  the  payment  of  coupons  detached    from 
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bonds,  the  court  held  that  an  injunction  in  which  the  plain- 
tiffs were  not  parties,  restraining  the  commissioners  from 
levying  and  collecting  any  tax  to  pay  said  indebtedness, 
was  not  a  good  defense  to  the  proceeding.  In  the  coarse  of 
his  opinion,  Justice  Bradley  of  the  supreme  court,  sitting 
<as  circuit  justice,  used  the  following  language  with  respect 
to  the  injunction: 

"  The  court  of  county  commissioners  of  Tallapoosa  coun- 
ty is  under  injunction,  it  is  true,  not  to  do  the  very  thing 
which  a  mandamus  from  this  court  would  require  diem  to 
do.  But  they  cannot  be  embarrassed  by  this,  because  the 
act  of  the  law  as  well  as  the  act  of  God  can  always  be  plead- 
ed  in  excuse  of  performing  or  not  performing  aJ  act  The 
mandamus  of  this  court  would  be  an  act  of  the  law,  which 
<;ould  thus  be  pleaded  by  the  commissioners  in  excuse  of 
not  obeying  the  injunction,  and  such  an  excuse  will  un- 
-doubtedly  be  accepted  by  the  chancery  court.  This  is  so, 
not  because  this  court  has  any  superiority  over  that  court, 
but  from  the  nature  and  circumstances  of  the  case,  and  par- 
ticularly from  the  fact  that  the  plaintiffs  in  this  case  were 
not  parties  in  that  court.  Had  they  been  parties,  and  had 
they  instituted  suit  and  obtained  judgment  against  the  in- 
junction of  the  chancery  court,  they  would  be  guilty  of 
•contempt,  and  answerable  therefor  to  that  court.  But,  not 
being  parties,  they  are  not  affected  by  the  proceedings  had 
therein,  and  cannot  be  deprived  of  the  execution  of  their 
judgments." 

It  seems  to  us  that  the  above  states  the  true  doctrine  up- 
on this  question,  and  the  same  principle  was  announced  on 
the  authority  of  Mayor  v.  Lordy  supra,  in  Clews  v.  Les 
County y  2  Woods,  474.  In  State  ex  reZ.  Merle  v.  Duhuctd^ 
26  La.  An.  127,  which  was  a  proceeding  by  mandamus  to 
compel  the  state  treasurer  to  pay  certain  state  warrants,  it 
was  likewise  held  that  the  plea  that  the  treasurer  had  been 
enjoined  from  paying  them  was  insufficient.  See,  also, 
United  States  v.  Council  of  Keohuk,  6  Wall.  618. 
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It  is  suggested  by  the  learned  counsel  for  the  respondent 
that  there  is  a  defect  of  parties  appearing  upon  the  face  of 
the  petition  and  affidavit;  but  we  think  otherwise.  We 
must  presume  that  the  claims  evidenced  by  these  warrants 
were  properly  allowed  by  the  city  council  and  audited  by 
the  comptroller,  for  the  presumption  is  that  all  officers  per- 
form their  duties.  And  the  fact  that  these  warrants  were 
signed  by  the  president  of  the  council  and  the  city  clerk, 
countersigned  by  the  comptroller,  indorsed  by  the  city 
treasurer,  and  are  now  in  the  possession  of  the  appellant,, 
raises  the  presumption  that  they  have  not  been  paid,  and  it 
is  the  duty  of  the  treasurer,  enjoined  by  the  law  under 
which  he  is  acting,  to  pay  such  warrants,  and,  if  he  has  any 
defense,  it  is  incumbent  upon  him  to  establish  it.  In  Bacon 
V.  Tacoma,  antcy  p.  674  (54  Pac.  609),  we  endeavored  to 
show  that,  under  our  statute,  mandamus  is  the  proper 
remedy  to  compel  the  city  treasurer  to  pay  warrants  proper- 
ly  drawn  upon  him,  and  that  in  such  a  proceeding  aU  essen- 
tial  matters  of  fact  may  be  tried  and  determined,  and  the 
authorities  there  cited  are  applicable  here.  It  is  therefore 
unnecessary  to  enter  into  a  discussion  of  these  questions 
at  this  time. 

For  the  foregoing  reasons  the  judgment  of  the  court  be- 
low is  reversed,  and  the  cause  remanded,  with  instructions 
to  overrule  the  demurrer. 

GoEDON  and  Duitbar,  JJ.,  concur. 
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J.  M.  Griffith,  Respondent^  v.  H.  B.  Strand  et  tia;., 

Appellants, 

VBAITD  —  8ALB8  —  FAL8B     BBPBE8KNTATI01I8  —  BBMBDT    OW    BUTBB  — 

PAROL  PBOOF. 

Parol  proof  of  fraudulent  representations  is  admlsBlble  for  the 
purpose  of  avoiding  a  written  contract  induced  by  them,  and  it 
is  immaterial  whether  the  fraud  relates  to  the  consideration  or  to 
the  execution  of  the  contract. 

The  failure  to  rescind  a  fraudulent  sale  does  not  operate  as  a 
waiver  of  the  right  to  treat  the  sale  as  fraudulent,  hut  the  de- 
frauded buyer  may  affirm  the  contract  and  recoup  in  damages  if 
sued  by  the  vendor. 

The  purchaser  of  a  stock  of  goods  cannot  avoid  the  sale  on 
the  ground  of  fraud,  in  that  false  representations  were  made  to 
him  as  to  the  quantity,  quality  and  value  of  the  goods,  when 
there  was  no  fiduciary  relation  between  the  parties,  and  when 
it  was  in  the  purchaser's  power  to  readily  determine  the  truth  or 
falsity  of  such  representations  by  an  inspection  of  the  goods. 

One  who  stands  by  while  fraudulent  representations  concern- 
ing certain  goods  are  made  is  not  bound  thereby,  though  he  sub- 
sequently by  assignment  acquires  the  interest  of  the  one  making 
the  false  representations,  in  the  price  of  the  goods,  when  such 
person  at  the  time  of  the  misrepresentations  was  not  interested 
in  the  goods  nor  a  party  to  the  negotiations  then  pending,  nor 
acting  in  collusion  with  his  assignor,  Qor  aiding  in  any  attempt  to 
defraud  the  purcfh&ser  of  the  goods,  nor  bound  to  take  note  of  the 
misrepresentations  by  reason  of  his  relation  to  the  partfes  or  In- 
terest in  the  subject  matter  of  the  sale. 

Appeal  from  Superior  Court,  Whatcom  County. — 'Son. 
H.  E.  Hadlby,  Judge.    Affirmed. 

Newman  &  Howard,  for  appellantB. 
Dorr  &  Hadleyj  iot  respondent. 

The  opinion  of  the  court  was  delivered  by 

GoKDON,  J. — This  action  was  commenced  for  the  fore- 
closure of  two  mortgages,  one  a  chattel,  the  other  a  real 
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estate^  mortgage,  both  of  whieh  were  made  to  secure  the 
payment  of  a  note  for  $4,800,  and  interest,  which  was  given 
by  the  defendants  in  part  payment  of  the  purchase  price  of 
a  stock  of  dry  goods  and  clothing.  The  defendants  in  their 
answer  alleged  fraud  by  reason  of  which  they  were  induced 
to  purchase  the  stock.  To  this  plea  and  counterclaim  the 
court  sustained  a  demurrer,  and,  the  defendants  electing 
to  stand  thereon  and  refusing  to  amend,  judgment  was  giv- 
on  for  the  plaintiff,  and  defendants  have  appealed. 

It  appears  from  the  answer  that  the  defendants  are  hus- 
band and  wife,  residing  at  New  Whatcom,  in  this  state; 
that  in  October,  1896,  in  the  city  of  Minneapolis,  Minne- 
sota, they  entered  into  a  contract  for  the  purchase  of  said 
stock  with  G.  W.  Skinner,  who  was  at  that  time  the  owner 
thereof:  that,  in  the  negotiation  leading  up  to  the  con- 
tract, Skinner  was  also  represented  and  assisted  by  the  firm 
of  Buck  &  Campbell,  his  agents  at  Minneapolis,  for  the 
purpose  of  effecting  the  sale.  These  negotiations  termin- 
ated in  the  following  written  agreement: 

*'  Tin's  agreement,  made  and  entered  into  this  6th  day  of 
November,  A.  D.  1896,  by  and  between  H.  B.  Strand  of 
!N'ew  Whatcom,  Washington,  party  of  the  first  part,  and 
G.  W.  Skinner  of  Kussuth  county,  la.,  party  of  the  sec- 
ond part, 

Witnesseth,  that  for  and  in  consideration  of  the  sum  of 
one  ($1.00)  dollar,  in  hand  paid  by  the  said  party  of  the 
first  part,  to  the  said  party  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  and  the  further  considera- 
tion of  the  covenants  and  agreements  on  the  part  of  the  said 
party  of  the  first  part,  hereinafter  contained,  the  said  party 
of  the  s^econd  part  hereby  agrees  to  deliver  to  the  said  party 
of  the  first  part,  hi?  heirs  or  assigns,  after  full  payment  of 
the  notes  herein  described,  and  he  has  otherwise  fully  per- 
formed his  part  of  this  contract,  all  that  certain  stock  of 
goods,  wares  and  merchandise  as  has  this  day  been  fully  in- 
spected by  the  said  first  party,  an  inventory  of  which  is 
hereto  attached  and  made  a  part  hereof,  free,  clear  and  dis- 
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charged  of  all  liens,  charges,  costs  or  incumbrances  of  every 
kind  ajid  nature;  stocks  Nos.  157-161-162  and  163, 
amounting  to  eleven  thousand  ($11,000)  dollars,  according 
to  the  invoices  thereof. 

In  consideration,  therefore,  the  said  party  of  the  fir^t 
part  hereby  agrees  to  pay  to  the  said  party  of  the  second 
part,  or  order,  the  further  sum  of  one  thousand  ($1,000) 
dollars,  en  or  before  the  1st  day  of  December,  1896;  and 
the  further  sum  of  two  thousand  seven  hundred  ($2,700) 
dollars  on  or  before  the  15th  day  of  December,  1896,  ac- 
cording to  the  conditions  of  two  certain  promissory  notes, 
bearing  even  date  herewith;  one  for  the  sum  of  one  thou- 
sand ($1,000)  dollars,  due  on  or  before  December  1st,  1896, 
and  one  for  the  sum  of  two  thousand  seven  hundred 
($2,700)  dollars,  due  on  or  before  December  15th,  1896, 
executed  by  the  said  party  of  the  first  part  hereto,  and  to 
deliver  to  the  said  party  of  the  second  part,  a  good  and 
sufficient  deed  of  warranty  conveying  all  the  certain  real 
property  situate  in  the  county  of  Whatcom,  state  of  Wash- 
ington, and  more  particularly  described  as  follows,  to-wit: 

The  E.  i  of  the  E.  i  of  Sec.  17,  Town.  40,  Range  1, 
E.  and  that  part  of  Section  20,  Town.  40,  Bange  1,  East, 
lying  north  of  Califomia  creek. 

Also  W.  i  of  S.  i  of  S.  E.  i  of  Section  10,  Town.  40, 
Range  1,  East,  state  and  county  aforesaid,  free  and  clear  of 
all  incumbrances  of  whatsoever  nature,  accompanied  by  an 
abstract  of  title  of  said  real  property,  extended  down  to 
date  of  delivery,  showing  the  title  to  be  as  above  stated. 

And  the  said  party  of  the  first  part  agrees  to  buy  the  said 
stock  of  merchandise  and  pay  for  the  same  at  the  time  and 
in  the  manner  herein  set  forth,  and  does  by  these  presents 
accept  the  same  in  the  condition  it  now  is,  and  at  the  prices 
set  forth  in  the  said  inventories,  waiving  all  claim  for  dam- 
aged goods,  shortage  and  prices,  etc. 

Time  is  the  essence  of  this  agreement. 

Witness  our  hands  and  seals  this  day  and  year  first  above 
written. 


Witnesses:    M.  C.  Black,         H.  B.  Strand, 

C.  A.  Campbell.  G.  W.  Skinner. 


Seal. 
Seal. 


n 


It  is  alleged  in  the  answer  that  the  appellant  Strand  was 
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induced  to  enter  into  this  agreement  by  reason  of  certain 
representations  and  statements  made  to  him  by  Skinner 
and  his  agents,  concerning  the  character  and  value  of  said 
stock  of  goods.  The  representations  referred  to  are  alleged 
to  have  been  as  follows: 

'^  Said  Skinner  then  and  there  further  stated  that  said 
stock  of  goods  consisted  of  dry  goods,  notions  and  clothing 
of  the  value  of  $11,000,  as  shown  by  a  complete  and  full 
invoice  thereof  then  in  the  possession  of  h^  said  agents,. 
Buck  and  Campbell;  that  said  invoice  was  correct  in  every 
particular  and  said  stock  was  reasonably  worth  the  invoiced 
value  thereof;  that  said  stock  was  practically  new,  was  A. 
No.  1,  first  class  in  every  respect  and  readily  salable  and 
merchantable  in  such  retail  business  as  said  defendant  de- 
sired to  engage  in.^' 

It  is  also  alleged  that  all  of  said  statements  and  represen- 
tations 

"  touching  the  amount,  quality,  value,  character  and  con- 
dition of  said  stock  of  goods  .  .  .  were  knowingly, 
falsely  and  wilfully  made  by  said  Skinner,  with  the  unlaw-* 
ful  and  fraudulent  intent  and  purpose  of  persuading  and 
inducing  the  purchase  of  said  stock  of  goods,  .  .  .  and 
for  the  purpose  of  deceiving,  cheating  and  defrauding  said 
defendant,  .  .  .  and  that  said  stock,  instead  of  being 
practically  new,  A  No.  1,  first  class  in  every  respect,  readi- 
ly salable  and  merchantable  and  worth  the  invoiced  value 
thereof,  was  at  said  time  very  old,  much  sheK  worn,  badly 
faded,  moth-eaten,  unsalable  and  unmerchantable,  and  not 
worth  over  twenty  per  cent,  of  its  invoiced  value,  all  of 
which  the  said  Skinner  at  the  time  well  knew/' 

In  accordance  with  the  written  agreement  above  set  out, 
the  defendants  executed  and  delivered  to  Skinner  their 
promissory  notes  for  $1,000  and  $2,700,  respectively,  due 
on  December  1st  and  15th,  respectively,  1896,  and  also  exe- 
cuted and  delivered  to  Skinner  their  deed  of  conveyance 
of  real  estate  described  in  said  agreement    It  also  appears 
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in  the  answer  that  the  defendants  were  unable  to  pay  said 
notes  as  they  matured,  and  the  stock  continued  in  possession 
of  Skinner  at  Minneapolis.  It  also  appears  that  plaintiff 
was  the  owner  of  the  warehouse  in  which  the  goods  were 
stored  at  the  time  when  the  written  agreement  heretofore 
set  out  was  entered  into  at  Minneapolis  between  the  de- 
fendants and  Skinner;  that  both  before  and  after  the  exe- 
cution of  said  agreement  of  November  6,  1896,  the  plaintiff 
herein  was  fully  acquainted  and  conversant  with  all  the 
matters  and  things  pertaining  thereto.  It  further  appears 
that  about  February  1,  1897,  plaintiff  went  to  New  What- 
com and  represented  to  the  defendants  that  he  'Vas  the 
sole  owner  of  the  ^agreement"  (above  set  out),  and  was  the 
"  sole  owner  and  holder  of  the  two  promissory  notes  "  exe- 
cuted and  delivered  by  the  defendants  to  Skinner  as  afore- 
said," and  was  the  Qole  owner  and  holder  of  all  that  stock 
of  goods  referred  to  in  said  agreement  of  November  6th, 
and  that  he,  the  said  Griffith,  became  the  sole  owner  and 
holder  of  all  of  said  property,  and  of  aU  the  interests  and 
rights  of  said  Skinner  therein,  by  purchase,  asaigmnent  and 
delivery  of,  from  and  by  said  Skinner.'^  It  appears,  also, 
that  about  that  time,  viz.,  early  in  February,  1897,  the  de- 
fendants borrowed  from  the  plaintiff  the  sum  of  $500  for 
the  purpose  of  paying  off  an  incumbrance  which  was  upon 
a  part  of  the  real  estate  theretofore  conveyed  by  them  to 
Skinner.  The  amount  at  that  time  owing  by  the  de- 
fendants was  estimated  to  be  $4,800,  which  was  made  up  of 
the  two  notes  aggregating  $3,700  and  interest,  $500  cash 
advanced  by  the  plaintiff,  and  certain  expenses  incurred  by 
him.  On  February  15,  1897,  the  following  written  agree- 
ment was  entered  into  between  the  parties  hereto,  viz, : 

"  This  instrument  witnesseth:    That 

Whereas,  the  undersigned,  J.  M.  Griffith,  of  Minneapo- 
lis, Minnesota,  and  H.  B.  Strand  and  Josephine  M.  Strand, 
his  wife,  of  New  Whatcom,  Washington,  have  entered  into 
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certain  agreements  whereby,  among  other  things,  E.  W. 
Purdy  of  New  Whatcom,  Washington,  is  constituted  and 
appointed  as  the  agent  respectively  of  said  parties,  and 

Whereas,  the  said  J.  M.  Griffith  is  the  owner  and  in  pos- 
session  of  a  certain  stock  of  goods,  wares  and  merchandise, 
consisting  of  dry  goods,  notions,  clothing,  etc.,  the  same 
being  now  in  the  city  of  Minneapolis,  Minnesota,  and  more 
specifically  described  in  the  invoice  of  the  same,  a  copy  of 
which  invoice  is  hereto  attached,  and 

Whereas,  the  said  J.  M.  Griffith  has  agreed  to  sell  and 
deliver  the  same  to  the  said  H.  B.  Strand  and  Josephine  M. 
Strand,  the  said  Strand  and  wife  to  pay  the  freight  thereon 
from  Minneapolis,  such  delivery  to  be  contemporary  with 
the  delivery  by  the  said  H.  B.  Strand  and  Josephine  M. 
Strand  of  a  chattel  mortgage  upon  the  same,  which  chattel 
mortgage  is  hereto  attached,  referred  to  and  made  a  part 
hereof,  and  also  contemporary  with  the  delivery  as  a  fur- 
ther condition  of  said  sale  by  the  said  H.  B.  Strand  and 
Josephine  M.  Strand  at  the  same  time  of  that  certain  mort- 
.gage  upon  real  estate,  of  even  date  herewith,  which  mort- 
gage is  to  be  delivered  to  the  said  J.  M.  Griffith  as  addi- 
tional security  for  the  unpaid  purchase  money  for  said  stock 
of  goods,  said  last  named  mortgage  being  hereto  attached. 

Now,  therefore,  this  instrument  is  hereby  executed  and 
-delivered  to  the  said  E.  W.  Purdy,  together  with  said  mort- 
gages as  aforesaid,  with  the  understanding  and  agreement 
and  with  the  instruction  to  the  said  E.  W.  Purdy  that  the 
said  stock  will  be  shipped  by  the  said  J.  M.  Griffith  to  the 
said  E.  W.  Purdy,  as  the  agent  of  the  said  J.  M.  Griffith, 
and  that  upon  the  receipt  of  the  same  by  the  said  E.  W. 
Purdy  at  New  Whatcom,  Washington,  that  he  is  forthwith 
to  place  the  said  stock,  or  cause  the  same  to  be  placed  in 
the  store  room  of  the  said  H.  B.  Strand,  situate  on  Elk 
street,  in  the  city  of  New  Whatcom,  Washington,  on  lot 
eleven  (11),  in  block  fifty  (50),  according  to  the  plat  of  the 
town  of  New  Whatcom,  as  filed  for  record  in  the  office  of 
the  auditor  of  Whatcom  county,  Washington;  and  when 
the  same  is  placed  therein,  that  the  said  E.  W.  Purdy  is 
to  deliver  the  possession  thereof  to  the  said  H.  B.  Strand 
and  Josephine  M.  Strand,  his  wife,  provided  the  freight 
aforesaid  shall  have  been  paid  by  said  Strand  and  wife,  and 
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^  provided  that  contemporary  and  fdmuItaneouBlj  with  sodi 
delivery  the  said  E.  W.  Purdy  is  also  to  deliver  to  the  firm 
of  Dorr  &  Hadley,  as  attorneys  of  the  said  J.  M.  Griffith, 
the  two  said  mortgages  hereto  attached,  as  mortgages  to  the 
said  J.  M.  Griffith,  tiie  same  beiiig  delivery  to  him,  and  aft- 
er the  delivery  of  said  stock  of  goods  and  the  delivery  of 
said  mortgages  as  aforesaid,  the  said  E.  W.  Purdy  is  to  act 
as  the  collecting,  receiving  and  remitting  agent  of  the  said 
J.  M.  Griffith  of  the  proceeds  of  the  sales  irom  said  stock, 
to  whom  all  of  said  proceeds  are  to  be  daily  paid  over  by 
the  said  H.  B.  Strand  and  Josephine  M.  Strand,  his  wife. 
It  being  further  understood  and  agreed  that  the  said  E.  W. 
Purdy  is  to  receive  as  compensation  for  his  services  as  such 
collecting  and  remitting  agent,  of  one  per  cent,  upon  aU 
moneys  so  collected  by  him,  the  same  to  be  deducted  from 
the  amounts  so  collected,  which  deduction  he  is  hereby  au- 
thorized to  retain  from  said  collections  in  payment  of  his 
said  services,  the  proceeds  remaining  in  his  hands  after 
such  deductions  to  be  remitted  by  him  to  the  said  J.  M. 
Griffith  and  applied  upon  the  note  secured  by  said  mort- 
gages; but  the  said  J.  M.  Griffith  is  not  to  be  charged  with 
the  amount  so  retained  by  the  said  E.  W.  Purdy. 

In  addition  to  the  provisions  contained  in  said  chattel 
mortgage,  it  is  understood  and  agreed  by  the  parties  hereto 
that  the  said  H.  B.  Strand  may,  if  in  the  course  of  his  busi- 
ness it  may  seem  best  so  to  do,  exchange  goods  from  said 
stock  for  produce  or  other  valuable  articles  of  trade  which 
can  immediately  be  turned  into  money  to  good  advantage 
or  to  better  advantage  than  the  said  stock  not  to  exceed  the 
amount  of  two  hundred  dollars  ($200)  at  any  one  time. 

It  is  further  agreed  that  at  all  times  the  said  E.  W.  Pur- 
dy, as  the  agent  of  the  said  J.  M.  Griffith,  shall  have  the 
privilege  of  inspecting  said  stock  and  checking  the  same 
with  the  invoice  thereof,  and  of  satisfying  himself  of  the 
proper  fulfillment  of  the  provisions  in  said  chattel  mortgage 
contained,  on  the  part  of  tbe  said  H.  B.  Strand  and  Jose- 
phine M.  Strand,  his  wife,  but  the  said  J.  M.  Griffith  shall 
not  sustain  any  expense  or  charges  occasioned  thereby,  the 
same,  if  any  should  occur,  to  be  paid  by  the  said  H.  B. 
Strand  and  Josephine  M.  Strand,  his  wife. 
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In  testimony  whereof ,  the  parties  hereto  hare  hereunto 
set  their  hands  and  seals  this  16th  day  of  February^  A.  D. 
1897. 

Signed,  sealed  and  delivered 


in  presence  of 


Seal. 
Seal. 
Seal. 


» 


are 


The  mortgages  referred  to  in  the  preceding  agreement 
-^^  the  mortgages  which  are  sought  to  be  foreclosed  in  the 
present  action.    The  answer  alleges 

*^  that  prior  to  making  the  said  agreement  of  February  15, 
1897)  between  plaintiff  and  defendants^  the  plaintifF  was 
questioned  by  defendant,  H.  B.  Strand,  as  to  the  condition 
of  said  stock  of  goods,  and  was  by  the  plaintiff  assured  that 
said  stock  was  of  the  amount  and  character  heretofore  de- 
scribed, and  was  in  the  same  condition  that  it  was  at  the 
time  of  the  making  of  said  contract  between  said  Skinner 
and  defendant;  and  relying  upon  suoh  assurance  and  the 
representations  theretofore  made  by  said  Skinner,  as  afore- 
said, these  defendants  entered  into  the  said  agreement  of 
February  15th,  and  executed  their  said  note  [for  $4,800] 
and  mortgages  stied  on  and  sought  to  be  foreclosed  in  this 
action." 

Continuing,  the  answer  shows  that  the  stock  was  delivered 
to  the  defendants  at  New  Whatcom  about  March  15, 1897, 
when,  upon  inspection,  they  learned  for  the  first  time  of 
its  condition. 

Respondent  urges  that,  under  the  rule  which  presumes 
that  all  oral  agreements  merge  into  the  written  one,  it 
must  be  presumed  that  the  contract  of  November  6,  1896, 
between  Skinner  and  the  appellant  speaks  the  truth.  That 
agreement  sets  forth  that  the  goods,  wares  and  merchan- 
dise have  been  "  fully  inspected  by  the  said  first  party;" 
also  that  Strand  waives  ''all  claims  for  damaged  goods, 
shortage  and  prices,**  The  position  of  the  respondent  is 
that  the  fraud  which  will  enable  a  party  to  avoid  a  written 
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contract,  or  to  vary  or  contradict  its  terms,  must  relate  to 
the  execution  of  the  contract  itself,  and  there  is  some  au- 
thority for  the  position.  Mitchell  v.  Universal  Life  Ins. 
Co,,  54  Ga.  289;  Angier  v.  Brewster,  69  Ga,  862.  But 
we  think  the  better  rule,  and  the  one  which  is  supported 
by  the  great  weight  of  authority,  is  stated  by  Mr.  Bigelow 
in  his  work  on  the  Law  of  Fraud  (p.  175),  as  follows: 

"  Though  there  be  a  written  contract  between  the  parties^ 
this  .  .  .  does  not  preclude  parol  proof  of  fraudulent 
representations  made  at  the  same  time  as  an  inducement  to 
making  it;  and  this  whether  the  representations  relate  tech- 
nically to  the  execution  of  the  contract,  so  that  non  est 
factum  could  be  pleaded  at  law,  or  not." 

In  a  foot  note  the  author  states  that  it  is  an  entire  mistake 
to  say  that  the  fraud  must  relate  to  the  execution  of  the 
contract.  See,  also,  Hoitt  v.  Holcomh,  23  If.  H.  535 ;  Race 
V.  Weston,  86  111.  91;  Mayer  v.  Dean,  115  K  Y.  556  (22 
K  E.  261);  Amer  v.  Hightower,  70  Cal.  440  (11  Pac, 
697). 

In  Hoitt  V.  Holcornb,  supra,  it  is  said  that  the  fraud  must 
relate  ^^  to  a  point  material  to  the  contract,  but  it  is  inmia- 
terial  whether  it  relates  to  the  consideration  or  the  execu- 
tion of  the  contract" 

It  is  next  urged  that,  inasmuch  as  appellants  never  sought 
a  rescission  of  the  contract  or  offered  to  return  the  property, 
or  made  any  objection  prior  to  the  filing  of  the  answer,  they 
should  be  held  to  have  waived  any  right  which  may  have 
existed  to  treat  the  sale  as  fraudulent;  and  numerous  au- 
thorities are  cited  by  counsel  in  support  of  this  contention. 
But  an  examination  of  them  discloses  that  they  are  all  cases 
wherein  rescission  was  claimed  or  attempted.  They  there- 
fore are  not  in  point,  for  here  the  appellants  do  not  seek 
a  rescission.  On  the  contrary,  as  disclosed  by  their  answ^, 
they  have  affirmed  the  contract  and  seek  to  recoup  the  dam- 
ages sustained  by  them  from  having  been  led  into  it    Such 
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a  course  is  sanctioned  by  all  of  the  authorities.    In  8  Am. 
&  Eng.  Enc.  of  Law,  p.  819,  the  rule  is  thus  stated: 

"The  defrauded  buyer  may,  instead  of  rescinding  the 
contract,  stand  to  the  bargain,  even  after  he  has  discovered 
the  fraud,  and  recover  damages  therefor,  or  recoup  in  dam- 
ages,  if  sued  by  the  vendor;  for  the  affirmance  of  a  con- 
tract  by  the  vendee,  after  discovery  of  the  fraud,  merely 
extinguishes  his  right  to  rescind.     ..." 

We  come  now  to  a  more  serious  objection,  which  is  urged 
to  the  answer.  The  question  which  it  raises  may  be  thus 
stated:  Do  the  representations  and  inducements,  which 
are  alleged  to  have  been  made  and  relied  upon,  relate  to 
matters  of  fact,  upon  which  the  defendants  could  place  re- 
liance, or  to  matters  of  opinion  and  judgment,  concerning 
which  the  law  required  the  defendants  to  judge  for  them- 
selves? It  must  not  be  forgotten  that  the  contracting  par- 
ties were  dealing  at  arm's  length.  No  fiduciary  relations  ex- 
isted between  them — ^nothing  to  inspire  confidence  or  dis- 
arm suspicion — and  there  was  no  imbecility  of  age,  weak- 
ness or  disease.  The  property  in  question  was  at  hand,  and 
an  inspection  of  it  by  the  defendants  could  have  been  made 


had  they  insisted  upon  it.  The  representations  related 
solely  to  quantity,  quality  and  value,  the  truth  or 
falsity  of  which  could  have  been  determined  by  an  inspec- 
tion. Under  such  circumstances,  we  think  it  will  not  do — 
to  hold  that  a  party  may  successfully  complain  of  his  own 
failure  to  exercise  ordinary  care,  prudence  and  caution, 
when,  by  the  exercise  thereof,  the  injury  of  which  he  com- 
plains could  not  have  arisen.  The  principle  underlying  the 
present  discussion  has  been  repeatedly  announced  by  this 
court,  and  must,  we  think,  be  regarded  as  settled.  In 
Washington  Central  Imp.  Co,  v.  Newlands^  11  Wash.  212 
(39  Pac.  366),  this  court  said: 

"  If  people  having  eyes,  refuse  to  open  them  and  look, 
and  having  understanding  refuse  to  exercise  it,  they  must 
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not  complain,  when  they  accept  and  act  upon  the  repie- 
sentationfl  of  other  people,  if  their  venture  does  not  piDTe 
snccesaf ul.  Written  contracts  would  become  too  unstable  if 
courts  were  to  annul  them  on  representations  of  this  kind." 

In  West  Seattle  Land  &  Imp.  Co.  v.  Herren^  16  Wash. 
6C5  (48  Pac.  341),  it  was  held  that  representations  made 
by  a  vendor  to  induce  a  purchaser  to  buy,  although  false, 
were  not  grounds  for  rescission,  when  the  truth  or  falsity  of 
them  could  have  been  readily  ascertained  by  the  purchaser 
by  investigation  on  his  part.  In  our  judgment,  no  sufficient 
excuse  is  advanced  by  defendants  for  their  omission  to  in* 
spect  the  goods  prior  to  entering  into  the  contract  of  No- 
vember 6th,  and  we  are  bound  to  conclude  that,  if  the  pres- 
ent action  were  by  Skinner,  with  whom  the  defendants  or- 
iginally dealt,  and  who  was  the  vendor  under  the  contract 
of  November  6,  1896,  the  defense  here  interposed  could 
not  avail. 

But  even  if  it  should  be  held  that,  as  against  Skinner, 
were  he  plaintiff,  the  answer  would  be  sufficient,  it  in  no 
wise  follows  that  it  is  such  as  against  the  present  plaintiff. 
There  is  not  an  allegation  in  the  answer  which  connects 
plaintiff  with  any  fraud  practiced  by  Skinner.  True,  the 
answer  asserts  that  he  was  present  when  different  conversa- 
tions occurred  between  Skinner  and  the  defendants,  but  it 
is  not  pretended  that  he  was  interested  in  the  goods  at  that 
time,  or  that  he  was  a  party  to  the  negotiations  that  were 
then  pending,  or  that  he  was  acting  in  collusion  with  Skin- 
ner, or  assisting  him  in  any  attempt  to  defraud  the  defend- 
ants, or  bound,  by  reason  of  his  relations  to  the  parties  or 
interest  in  the  subject  matter  of  their  conversation,  to  take 
note  thereof;  and  it  affirmatively  appears  from  the  answer 
that  Skinner  had  parted  with  all  interest  in  this  stock  of 
goods  prior  to  the  execution  of  the  note  and  mortgages 
which  are  the  Subject  of  the  present  action.  The  new  agree- 
ment which  was  entered  into  was  between  new  parties.    It 
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was  complete  in  all  its  terms  and  details,  and,  giving  the 
answer  the  most  liberal  interpretation  permissible  under  the 
rules  of  good  pleading,  its  allegations  fall  short  of  showing 
such  fraud  on  the  part  of  the  present  plaintiff  as  would  en- 
able defendants  to  avoid  the  contract  or  recover  damages 
for  its  enforcement.  The  allegation  that  prior  to  the  mak- 
ing of  the  agreement  of  FebruHry  15,  1897,  between 
plaintiff  and  the  defendants,  plaintiff  was  questioned  by  the 
defendants  as  to  tibe  condition  of  said  stock  of  goods,  and 
they  were  assured  that  it  was  in  the  same  condition  that  it 
was  at  the  time  of  making  said  contract  between  Skinner  and 
the  defendant,  cannot  avail  the  defendants,  for  it  is  not 
shown  that  such  representation  was  false.  Indeed,  the  con- 
trary is  fairly  inferrable  from  the  answer  itself. 

Viewed  in  its  most  favorable  light,  we  think  the  answer 
insufficient,  and  the  demurrer  was  properly  sustained.  Af- 
firmed. 

Keavis,  Anders  and  Dukbab,  JJ.^  concur. 


(No.  2630.    Decided  September  2, 1898. i 

Teresa  Eldbidob,  AppeUant,  v.  John  H.  Stbnobb  i.38_208 

et  ux.,  Respondents. 

APPEAL-^  SlBTIGl  OP  M0TIC1-— ttS  PMHDKHS -^  klSOUTIOtf  BT  ATTOS- 

vfiY--wHBN  oirappaoTiva  as  Morica. 

The  rule  requiring  service  of  notice  of  appeal  on  all  parties 
who  do  not  Join  in  the  appeal  do«s  not  apply  in  cases  where  one 
named  as  a  party  has  never  in  any  way  appeared  in  the  action. 

A  lis  pendens  notice  may  properly  be  signed  by  the  attorney 
of  the  party  desiring  to  file  it  as  well  as  by  the  party  himself. 

Under  Laws  X893,  p.  413,  providing  that  every  person  whose 
conveyance  or  incumbrance  is  executed  or  recorded  subsequently 
to  the  filing  of  Hs  pendens  notice  shall  be  deemed  a  subsequent 
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purchaser  or  Incumbrancer,  and  shall  be  bound  by  all  proceed- 
ings taken  after  the  filing  of  such  notice  to  the  same  extent  as 
if  he  were  a  party  to  the  action,  one  who  has  taken  a  mortgage 
with  knowledge  of  an  outstanding  unrecorded  deed  of  the  prem- 
ises cannot  bind  the  holder  of  the  unrecorded  deed  by  filing  notice 
of  li8  pendens  upon  the  institution  of  a  suit  to  foreclose  his  mort- 
gage. 

Appeal  from  Superior  Court,  Whatcom  County. — ^Hon. 
John  R.  Winn,  Judge.    Reversed. 

Dorr  &  Hadleyy  for  appellant. 

Maxwell  &  Romainey  and  FairchUd  &  Brttce,  for  re- 
spondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  respondents  move  to  dismiss  this  ap- 
peal upon. the  grounds  that  the  appeal  was  not  taken  in  ac- 
cordance with  the  statute^  and  that  this  court  has  there- 
fore no  jurisdiction  of  the  subject  matter.  The  particular 
objection  is  that  the  defendant  J.  J.  Bell  was  not  served 
with  notice  of  the  appeal;  but  it  appears  from  the  record 
that  he  never  in  any  way  appeared  in  the  action,  and  there- 
fore no  service  of  the  notice  upon  him  was  required.  The 
motion  must  be  denied. 

This  action  was  brought  by  the  appellant,  Teresa  Eld- 
ridge,  to  enjoin  the  respondent  John  H.  Stenger  from  fur- 
ther proceeding  in  an  action  in  the  superior  court  of  What- 
com county  to  foreclose  a  mortgage  executed  by  Hugh  Eld- 
ridge  and  Edmund  Cosgrove  and  wife  to  the  respondent 
Stenger  in  June,  1892,  upon  certain  real  estate  in  What- 
com county,  described  as  all  that  part  of  the  east  half  of  the 
Edward  Eldridge  donation  claim  lying  west  of  SquaUcimi 
creek,  to  which  action  appellant  was  not  made  a  party,  and 
to  restrain  said  respondents  from  asserting  any  interest  in 
or  to  said  premises.  Other  parties  were  joined  as  defend- 
ants in  this  action,  but  they  all  defaulted,  the  Stengers  be- 
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ing  the  only  real  parties  in  interest.  The  land  in  contro- 
versy is  a  part  of  the  Edward  Eldridge  donation  claim  set- 
tled upon  by  him  and  his  wife  in  the  year  1853.  Edward 
Eldridge,  who  was  the  husband  of  appellant,  died  on  Octo- 
ber 12,  1892.  In  the  year  1891  the  said  Edward  Eldridge 
concluded  to  convey  the  land  in  question,  together  with 
other  real  estate,  to  the  appellant,  and,  in  order  to  effectuate 
his  determination,  he,  together  with  his  wife,  Teresa  Eld- 
ridge, on  April  28,  1891,  conveyed  the  land  to  their  son, 
Hugh  Eldridge,  for  the  purpose  of  having  him  convey  the 
same  to  his  mother.  This  deed  was  recorded  on  or  about 
the  29th  day  of  April,  1891.  At  that  time  the  grantee 
named  therein  was  absent  from  home,  and  had  no  knowl- 
edge of  the  transaction.  After  Hugh  returned,  his  father 
delivered  to  him  this  deed,  \Vith  instructions  to  convey  the 
property  described  therein  to  his  mother,  the  present  ap- 
pellant On  August  7, 1891,  Hugh  prepared  a  deed  in  pur- 
suance of  said  instructions,  and  on  the  30th  day  of  ITovem- 
ber  following  executed  and  delivered  the  same  to  his  moth- 
er. There  was  no  consideration  for  either  of  these  deeds, 
though  a  money  consideration  is  stated  in  each  of  them. 
This  deed  to  Mrs.  Eldridge  was  not  recorded  untU  October 
1,  1895.  Sometime  in  Jime,  1892,  Hugh  Eldridge  and 
Edmund  Cosgrove,  b^ing  the  owners  of  the  controlh'ng  in- 
terest in  the  Fairhaven  &  New  Wiatcom  Street  Oar  Com- 
pany, entered  into  an  agreement  with  respondent  John  H. 
Stenger  to  purchase  the  majority  of  the  capital  stock  of  an- 
other street  railway  company  in  New  Whatcom,  owned  by 
said  Stenger.  The  price  agreed  to  be  paid  for  this  stock 
was  $45,000,  $10,000  to  be  paid  in  cash,  $10,000  in  six 
months,  and  the  balance,  $25,000,  in  one  year,  the  deferred 
payments  to  be  evidenced  by  promissory  notes  secured  by 
mortgages  upon  real  estate.  At  the  time  the  purchase  and 
sale  of  this  stock  was  consummated  the  stock  was  in  the  pos- 
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fle88i<Hi  of  the  Ptiget  Sound  Loan,  TruBt  &  Banking  Com- 
pany, and  was,  it  appears,  held  as  collateral  security  for  the 
payment  of  Stenger's  indebtedness  to  that  and  the  Belling^ 
ham  Bay  National  Bank.  And  it  seems  to  have  been  un- 
derstood between  Mr.  Stenger  and  the  banks  that  the  securi- 
ties received  from  Eldridge  and  Cosgrove  should  be  held 
in  lieu  of  the  railway  stock.  Between  the  seventh  and  thir- 
teenth days  of  June,  1892,  there  was  a  meeting  of  all  parties 
interested  in  the  stock  transfer  in  the  private  office  of  the 
Puget  Sound  Bank,  a  small  room  adjoining,  and  opening 
out  of,  the  main  banking  room,  for  the  purpose  of  deter- 
mining what  properly  was  to  be  included  in  the  mortgages 
to  be  given  by  Eldridge  and  Cosgrove.  There  were  present 
at  that  meeting  the  respondent  John  H.  Stenger,  F.  C.  Pet- 
tibone,  president  of  the  Puget  Sound  Bank,  C.  D.  Fran- 
cis, cashier  of  the  Bellingham  Bay  National  Bank  of  New 
Whatcom,  Hugh  Eldridge,  Edmund  Cosgrove  and  R  B. 
Learning,  the  attorney  of  the  two  last  named  persons.  Sev- 
eral city  lots  were  proposed  by  Cosgrove  and  included  in  the 
mortgage,  and  various  pieces  of  real  estate  were  submitted 
by  Eldridge,  some  of  which  were  rejected  for  the  reason 
that  it  appeared  that  he  owned  but  an  undivided  inters 
therein.  Finally  Eldridge  proposed  to  include  in  the  mort- 
gage that  part  of  the  Edward  Eldridge  dcmation  claim  above 
mentioned,  and  this  was  accepted  by  Stenger  and  the  repre- 
sentatives of  the  bank,  and  the  mortgage  was  accordingly 
prepared  embracing  that  property.  This  mortgage  was  exe- 
cuted and  delivered  on  June  13,  1802,  but  was  withheld 
from  record  at  the  instance  of  Eldridge  and  one  James  W. 
Morgan  until  March  11, 1893.  The  $10,000  mortgage  was 
fully  paid,  but  the  mortgagors  were  able  to  pay  but  $5,000 
on  the  $25,000  mortgage,  and  on  November  13,  1894,  the 
mortgagee^  John  H.  Stenger,  commenced  an  action  to  fore- 
oK^se  the  same.  On  February  87  judgment  was  rendered 
a^irainst  Eldridge  and  Cosgrove  for  the  amount  due  upon 
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their  note,  and  a  decree  of  foreoloeure  entered  directing  the 
mortgaged  property  to  be  sold  in  satisfaction  of  such  judg- 
ment On  February  26,  1896,  the  complaint  in  this  action 
was  filed,  and  the  summons  was  served  upon  the  respondent 
Stenger  the  same  day.  After  the  decree  in  the  foreclosure 
suit  was  entered,  execution  issued  thereon  and  placed  in 
the  hands  of  the  sheriff,  and  the  property  advertised  for  sale, 
the  appellant,  by  leave  of  the  court,  filed  a  supplemental 
complaint  setting  up  those  facts,  making  J.  J.  Bell,  sheriff 
of  Whatcom  county,  a  party,  and  asking  that  he  be  enjoin- 
ed from  proceeding  with  the  sale.  After  issues  joined,  the 
cause  was  tried  by  the  court  and  judgment  and  decree  ren- 
dered against  the  appellant,  dismissing  her  complaint  and 
enjoining  her  from  asserting  any  claim  or  interest  in  or  to 
the  land  in  controversy.  To  reverse  this  judgment  and  de- 
cree this  appeal  is  prosecuted. 

Several  errors  are  assigned  and  relied  on  by  the  appel- 
lant, but,  in  our  view  of  the  case,  it  is  only  necessary  to 
consider  two  questions.  The  first  is  whether  the  respondent 
Stenger  had  notice  of  the  appellant's  title  to,  or  interest  in^ 
the  mortgaged  premises  at  the  time  he  received  his  mort- 
gage, and  the  second  is  as  to  the  effect  of  the  filing  of  the 
notice  of  lis  pendens  in  the  foreclosure  action.  The  court 
found  as  a  fact  that  the  defendant  John  H.  Stenger  had 
no  notice  of  the  existence  of  the  deed  to  the  plaintiff  prior 
to  its  filing  and  recording  in  the  auditor's  oflBlce,  and,  prior 
to  that  date,  had  no  knowledge  that  the  plaintiff,  Teresa 
Eldridge,  had  or  claimed  any  right  or  interest  in  or  to  the 
premises  in  controversy.  The  appellant  duly  excepted  to 
this  finding,  and  it  therefore  becomes  the  absolute  duty  of 
this  court,  under  the  statute,  to  examine  the  evidence  upon 
that  proposition  de  novo,  and  to  determine  the  fact  in  ac- 
cordance wtih  the  record.  It  is  strenuously  contended  by 
counsel  for  the  appellant  that  this  finding  of  the  court  is 
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clearly  contrary  to  the  evidence  and  constitutes  palpable  er-^ 
ror  on  the  part  of  the  trial  court  All  of  the  parties  who 
were  present  at  the  meeting  at  the  bank  testified  upon  this 
point  at  the  trial  in  the  court  below.  Four  of  them,  viz., 
Eldridge,  Cosgrove,  Francis  and  Leaming,  testified  positive- 
ly to  the  effect  that  Hugh  Eldridge  at  that  time  and  in  the 
hearing  of  all  parties,  stated  to  Stenger  that,  while  the 
property  stood  in  his  name  upon  the  records,  it  had  been 
deeded  by  him  to  his  mother,  but  the  deed  had  not  been  re- 
corded and  he  could  keep  it  off  the  records  until  such  time 
as  the  indebtedness  to  Stenger  should  be  settled;  it  being 
understood  at  that  time  by  all  parties  that  the  indebtedness 
would  be  paid  before  the  notes  and  mortgages  became  due. 
Mr.  Pettibone,  a  witness  for  the  respondents,  and  one  of 
the  parties  who  was  present  at  this  meeting,  testified  that  he 
did  not  hear  this  statement,  or  anything  in  regard  to  Mrs. 
Eldridge's  ownership  of  the  property;  but  be  also  stated 
that  he  did  not  remember  the  conversation  that  took  place 

at  tihat  time,  and  that  he  passed  back  and  fortSi  from  the 
room  to  the  bank  during  the  time  of  the  meeting,  and  that 

the  conversation  might  bave  occurred  and  he  not  have 
heard  it.  But  Mr.  Stenger  positively  denies  that  any  such 
statement  was  made  to  him,  or  that  he  had  any  notice 
whatever  either  of  Mrs.  Eldridge's  deed  or  any  claim  what- 
ever upon  her  part  to  the  mortgaged  premises.  The  learned 
counsel  for  the  respondents  admit  that  these  four  wit- 
nesses testified  positively  as  to  the  ownership  of  this  prop- 
erty being  in  Mrs.  Eldridge,  but  insist  that  the  testimony 
is  not  worthy  of  belief  and  especially  claim  that  the  testi- 
mony of  Eldridge  should  be  entirely  disregarded,  because 
he  had  admitted  that  he  claimed  this  property  as  his  own 
when  being  interrogated  in  open  court  as  to  his  qualification 
to  become  bail  for  a  certain  person,  and  that  he  stated  on 
his  examination  in  this  case  that  he  did  not  claim  in  the 
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foreclosure  suit  that  te  and  Cosgrove  were  not  indebted  to 
Mr.  Stenger  upon  their  promissory  note,  which  latter  state- 
ment is  contrary  to  the  answer  filed  and  verified  by  him 
in  that  proceeding.  Counsel  also  claim  that  the  testimony 
of  Mr.  Leaming,  the  attorney  of  Eldridge  in  the  foreclosure 
proceeding,  sihould  also  be  discredited  because  of  the  fact 
that  he  drafted  the  defendants'  answer  and  filed  various 
dilatory  motions,  etc.,  in  the  cause.  But  it  seems  to  us 
that  the  acts  done  by  this  witness  in  that  case,  however 
they  might  be  considered  from  a  purely  ethical  point  of 
view,  are  not  sufficient  to  impeach  his  credibility  as  a  wit- 
ness. Mr.  Leaming  certainly  has  no  interest  in  this  case, 
at  least  none  that  the  court  can  discover,  and  the  same 
may  be  said  of  Cosgrove  and  Francis;  and,  if  the  testi- 
mony of  these  four  witnesses  were  all  the  testimony  in 
the  record,  we  would  feel  constrained,  under  the  circum- 
stances, to  bold  that  the  respondent  had  notice  of  appel- 
lant's title  when  he  took  the  mortgage  from  Eldridge  and 
Cosgrove.  But  it  appears  from  the  testimony  of  James 
W.  Morgan,  who  was  president  of  the  Bellingham  Bay 
National  Bank,  that  at  about  the  time  the  mortgage  was 
executed  Mr.  Stenger  came  into  the  bank,  and  that  he, 
Morgan,  expressed  surprise  that  Hugh  Eldridge  should 
mortgage  his  mother's  property,  even  although  it  was  under- 
stood that  the  mortgages  would  be  but  temporary,  and  that 
Mr.  Stenger  remarked  that  his  claim  would  doubtless  be 
taken  care  of  shortly  anyway.  In  addition  to  this,  one  Keith, 
who  testified  by  deposition  in  California,  stated  that  Mr. 
Stenger  admitted  to  him  some  time  in  1894  that  he  knew 
Mrs.  Eldridge  owned  the  mortgaged  property,  but  that  he 
was  secured  anyway,  because  he  had  a  contract  from  James 
W.  Morgan  to  hold  him  harmless  against  any  subsequent 
mortgages  or  conveyances  of  the  property;  and  the  fact  was 
that  Mr.  Stenger  had  such  an  agreement  from  Mr.  Morgan^ 
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It  is  also  claimed  by  the  counsel  for  respondenta  that  the 
teBtimony  of  Francis  and  Morgan  was  impeached  at  the 
trial.  It  appears  clear  to  us,  however,  that  the  effort  at 
impeachment  was  entirely  unsuccessful.  Fr<»n  the  whole 
record,  therefore,  we  are  constrained  to  hold  that  respond- 
ent Stenger  accepted  his  mortgage  with  notice  of  appel- 
lant's deed. 

This  brings  us  to  the  remaining  question,  which  is,  what 
was  the  effect  of  the  notice  of  lis  pendens  which  was  filed 
in  the  foreclosure  suit  on  November  13, 1894?  The  notice 
which  was  filed  contained  a  statement  of  all  the  facts  re- 
quired by  the  statute.  The  counsel  for  appellant  objects 
to  the  consideration  of  the  notice  for  the  reason  that  it  was 
signed  by  the  plaintiff's  attorneys  and  not  by  the  plain- 
tiff. While  the  statute  provides  that  the  plaintiff  in  a 
proper  action  may  file  such  notice,  we  think  the  conmion 
practice  is,  and  has  been,  for  the  notice  to  be  signed  and 
filed  in  fact  by  the  attorney  of  the  party  desiring  to  file 
it.  See  Estee's  Pleadings,  titie  Lis  Pendens.  Our  statute 
(Laws  1893,  p.  413)  provides  that 

"  From  the  time  of  the  filing  only  shall  the  pendency  of 
the  action  be  constructive  notice  to  a  purchaser  or  encum- 
brancer of  the  property  affected  thereby,  and  every  person 
whose  conveyance  or  encumbrance  is  subsequently  executed 
or  subsequentiy  recorded  shall  be  denned  a  subsequent  pui^ 
chaser  or  encumbrancer,  and  shall  be  bound  by  all  proceed- 
ings taken  after  the  filing  of  such  notice  to  the  same  ex- 
tent as  if  he  were  a  party  to  the  action." 

It  will  be  borne  in  mind  that  the  notice  in  this  instance 
was  filed  prior  to  the  recording  of  appellant's  deed,  and  it 
is  insisted  by  counsel  for  tilie  respondents  that  this  statute 
precludes  the  appellant  from  claiming  any  interest  in  the 
premises  in  dispute.  It  is  asserted  that  under  the  statute 
the  plaintiff  cannot  occupy  any  attitude  other  than  that 
of  a  sfubsequent  purchaser,  and  that  is  manifestly  true; 
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but  the  proyifiion  tliat  such  subsequent  purchaser  shall  be 
bound  by  the  proceedings  to  the  same  extent  as  if  he  were 
a  party  to  the  action  must  also  be  considered  in  construing 
the  statute.  Now,  conceding  that  Mrs.  Eldridge  was  a 
subsequent  purchaser,  in  contemplation  of  this  statute,  and 
bound  to  the  same  extent  as  if  she  had  been  a  party  to  the 
action  to  foreclose  the  mortgage,  what  would  have  been 
the  effect  upon  her  rights  had  she  been  made  a  party  to  that 
action?  If  she  had  been  a  party  and  it  had  transpired  that 
this  mortgagee  had  notice  of  her  prior  unrecorded  deed  at 
the  time  the  mortgage  was  executed  and  delivered,  could 
it  be  claimed  that  her  rights  would  have  been  destroyed  and 
her  deed  held  for  naught?  We  tihink  not  This  statute 
seems  to  tave  been  copied  from  the  statute  of  New  York, 
and  we  have  seen  none  like  iti  elsewhere,  and  the  courts  of 
that  state  have  held  that  the  title  of  a  purchaser  holding 
under  a  prior  unrecorded  conveyance,  if  made  a  party, 
could  not,  under  such  circumstances,  be  affected  when  the 
plaintiff  at  the  time  of  filing  the  notice  of  lis  pendens  had 
actual  or  constructive  notice  of  his  rights.  This  question 
was  elaborately  discussed  and  determined  in  accordance 
with  our  views  of  the  statute  in  the  case  of  Lamont  v. 
CAgi^/MTc,  65  N.  T.  30. 

For  the  foregoing  reasons  the  judgment  is  reversed  and 
the  cause  remanded,  with  directions  to  enter  a  decree  in 
favor  of  the  plaintiff  enjoining  the  respondents  from  selling 
or  offering  for  sale  the  premises  described  in  the  complaint, 
or  from  asserting  any  right  or  title  in  or  to  said  premises 
by  virtue  of  the  mortgage  aforesaid. 

DuNBAJi,  Gordon  and  Reavis,  JJ.,  concur. 
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[No.  3848.    Decided  May  21.  1898.) 

The  Statb  or  Washington,  AppeUatU,  y.  John  B.  Abkbtbong, 

BesponderU, 

Appeal  from  Superior  Court,  Kittitas  County. — ^Hon.  John  B. 
Davidson,  Judge.    Appeal  dismissed. 

Kirk  Whited,  Prosecuting  Attorney,  for  The  State. 
Orave8  d  Englehart,  for  respondent 

Per  Curiam.— Under  the  authority  of  State  v.  HutheU,  18  Wash. 
482  C61  Pac  1089),  this  appeal  will  be  dismissed*  for  the  reason 
that  the  error  alleged  is  one  affecting  the  acquittal  of  the  de- 
fendant on  the  merits. 


iNo.  2849.    Decided  May  21, 1898.] 
State  or  Washington,  AppeUarUf  ▼.  Ed.  Hbbon,  Respondent. 

Appeal  from  Superior  Court,  Kittitas  County. — Hon.  John  R 
Davidson,  Judge.    Appeal  dismissed. 

Kirk  Whited,  Prosecuting  Attorney,  for  The  State. 

Per  Curiam.— Under  the  authority  of  State  v.  HiOlbeU,  18  Wash. 
482  (61  Pac.  1089),  this  appeal  will  be  dismissed,  for  the  reason 
that  the  error  alleged  is  one  affecting  the  acquittal  of  the  de- 
fendant on  the  merits. 


[Na  2837.    Decided  May  27,  1898.J 

Gbobob  W.  Fishbb  et  aL,  AppeUanta,  v.   Gbobgb  B.  Kittinobb, 

Bespondent. 

Appeal  from  Superior  Court,  King  County.-— Hon.  B.  D. 
SON,  Judge.    Reversed. 

In  Branson,  for  appellants. 
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Sept  1808.  ]  Opinion  Per  Gnnein. 

Per  Curiam.— The  only  point  involved  in  this  appeal  was  ex- 
pressly decided  by  the  court  in  the  case  of  Bettman  v,  Cowley, 
ante,  p.  207  (68  Pac.  63) ;  but  after  the  judgment  herein  was  ren- 
dered,  and  upon  the  authority  of  that  oase,  this  judgment  is  re- 
rersed,  and  the  cause  remanded  for  further  proceedings  accord- 
ingly. 


[No.  2958.    Decided  May  81, 1 808.] 

William  James,  Respondent,  ▼.  Thos.  W.   Pbosoh  et  ux,,  Appel- 
lants, 

Appeal  from  Superior  Court,  King  County.^Hon.  B.  D.  Ben- 
son, Judge.    Affirmed. 

Alex.  R,  Joneg,  for  appellants. 

Per  Curiam. — ^By  reason  of  the  rule  announced  in  fitoinbume 
V.  Mills,  17  Wash.  611  (60  Pac.  489,  61  Am.  St  Rep.  982),  the  judg- 
ment in  this  case  will  be  affirmed. 


[No.  2828.    Decided  September  17,  189&J 
David  BbttmaNi  Appellant,  ▼.  H.  T.  Cowlky,  Respondent. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon.  W.  G. 
Langfobd,  Judge.    Reversed. 

Will  O,  Craves,  for  appellant. 
Blake  d  Post,  for  respondent. 

Per  Ouriam.—It  being  stipulated  by  the  parties  that  the  ques- 
tion presented  in  this  case  is  similar  to  the  one  decided  in  Bett- 
man V,  Cotoley,  ante,  p.  207  (68  Pac.  63),  the  judgment  of  the  lower 
court  is  therefore  reversed. 
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Opinion  Per  Curiam.  [19  Wash. 


[No.  2870.    Decided  September  17, 1898.] 
M.  QoTTSTBiN  et  ah,  RegpondentSt  t.  Katharine   Wist,  AppeUanl. 

Appeal  from  Superior  Court,  King  County. — ^Hon.  E.  D.  Bxn- 
fiON,  Judge.    Affirmed. 

BaXU^geTy  Ronald  A  BaMle,  for  appellant. 
Alien  d  Allen,  for  respondents. 

Per  Curiam, — ^It  being  stipulated  by  the  parties  that  the  ques- 
tion presented  in  this  case  is  similar  to  the  one  decided  in  Hem- 
rich  V.  Wist,  ante,  p.  516  (63  Pac.  710),  the  judgment  of  the  ioirer 
court  is  therefore  affirmed. 
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ACCESSORIES.    8u  Crimimal  Law,  20. 

AOOOUNT  STATED. 

Implied  Atsent  of  Party  to  be  Charged.  The  fact  that  a  state- 
ment of  accoant  had  been  delivered  to  defendant  and  the 
same  retained  a  long  time  without  objection,  would  not  make 
it  an  account  stated  determining  the  amount  due  from  de- 
fendant, when  there  was  no  liability  existing  on  the  defen- 
dant's part. — Davis  «.  Seattle  National  Bank, 65 

ACTIONS. 

1.  Action  on  Bond — Leave  of  Court.  In  an  action  upon  an  offic- 
ial bond  by  the  agents  of  the  state  solely  for  the  benefit  of 
the  state,  leave  of  court  to  prosecute  the  action  is  not  neces- 
sary, under  Code  Proc.  ^  696,  requiring  leave  of  court  to  be 
first  obtained  before  the  commencement  of  an  action  by  a 
plaintiff  other  than  the  state,  since  an  action  by  state 
agents  solely  for  its  benefit  is  virtually  an  action  by  the 
state. — Nye  v.  Kelly 78 

2.  Same  —  Action  for  Benefit  of  State  —  When  may  be  had  in 
Name  of  Officer.  Under  Laws  1891,  p.  355,  §7,  providing 
that  all  suits  necessary  to  protect  the  rights  of  the  state  in 
matters  or  property  connected  with  the  penitentiary  and 
its  management  shall  be  prosecuted  in  the  name  of  the  board 
of  state  penitentiary  directors,"  such  directors,  acting  in 
their  official  capacity,  may  bring  an  action  in  their  own 
names  for  the  benefit  of  the  state  upon  the  official  bond  of 
the  warden  to  recover  on  account  of  his  defalcation  of  pub- 
lic funds. — Id 78 

Bee  Appkal,  12;  Assignkibnt  ;  Judqment,  4. 

ALIENS. 

1.  Ovmenhip  of  Lands  by  Corporations  Composed  of  Aliens  — 
Constitutional  Law.  Under  the  constitutional  provision  pro- 
hibiting alien  ownership  of  lands  in  this  state  and  declaring 
that  every  corporation,  a  majority  of  whose  stock  is  owned 
by  aliens,  shall  be  deemed  an  alien  for  the  purposes  of  such 
prohibition,  conveyances  to  a  corporation,   a  majority  of 
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whose  stockholders  are  aliens,  may  be  avoided  at  the  suit 
of  the  state,  although  at  the  time  the  conveyance  was 
made  a  majority  of  the  stockholders  may  have  been  citizens 
of  the  United  States.— <S(ate,  ex  reU  Winston  v.  Hudson  Land 
Co 85 

2.  Same  —  Lease  of  Lands.  A  lease  of  lands  to  an  alien  for  the 
period  of  forty-nine  years  is  void  under  the  constitutional 
prohibition  against  alien  ownership  of  lands,  since  such  per- 
sons cannot  be  allowed  to  accomplish  indirectly  that  which 
they  are  forbidden  to  do  directly.- Jef 86 

APPEAL. 

1.  Supersedeas  Bond,  On  appeal  from  a  judgment  quashing 
an  alternative  writ  of  prohibition,  a  bond  conditioned  as  a 
supersedeas  does  not  operate  as  a  suspension  of  the  judg- 
ment. —  State,  ex  reL  Barnard  v.  Board  of  Education 8 

2.  Power  of  Supreme  Court  to  Issue  Supersedeas.  The  supreme 
court  has  jurisdiction  to  iesue  an  order  of  supersedeas  to 
preserve  the  status  quo  of  parties  pending  the  determin- 
ation of  an  appeal  on  its  merits,  under  art.  4,  §  4,  of  the 
constitution,  giving  the  supreme  court  power  to  issae  all 
writs  necessary  and  proper  to  the  complete  exercise  of  its 
appellate  and  revisory  jurisdiction,  when  for  want  of  such 
an  order  the  appeal  may  be  rendered  of  no  avail  to  appel- 
lant and  the  court's  control  of  the  appeal  rendered  inef- 
fective. —  Id  8 

3.  Authority  of  Attorney  to  Take,  A  receiver  of  an  insolvent 
bank,  who  appears  of  record  also  as  an  attorney  for  the  bank 
itself,  may  prosecute  an  appeal  for  the  bank,  when  no  ques- 
tion as  to  his  authority  to  appear  as  such  attorney  has  been 
raised  in  the  lower  cx>urt.  — HaXlam  v.  Tillinghast 20 

4.  SetllemerU  of  Statement  of  Facts,  The  settlement  of  a  state- 
ment of  facts  by  a  judge  after  his  term  of  office  has  expired 
is  not  ground  for  striking  the  statement,  when  it  has  also 
been  certified  by  the  successor  of  the  judge  who  tried  the 
cause. — Rauhv.SchoU SO 

5.  Extension  of  Time  for  Filing  Briefs.  An  extension  of  time 
given  appellant  by  stipulation,  in  which  to  file  his  brief, 
would  not  excuse  respondent  from  filing  his  answering  brief 
within  the  time  prescribed  by  the  rules  of  court,  unless  an 
extension  of  time  had  also  been  accorded  the  latter  by  stip- 
ulation. —  Carlson  Bros,  ds  Co.  v.  Van  de  Vanter. 32 
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6.  Eeview  of  Verdict  —  Sufficiency  of  Evidence.  The  appellate 
court  will  not  disturb  the  verdict,  where  the  testimony  is 
conflicting,  and  there  is  evidence  of  a  substantial  character 
sustaining  the  verdict,  especially  after  a  motion  for  a  new 
trial  has  been  presented  to  the  lower  court  and  denied. — Sel- 
ber  V.  Springbrook  Trout  Farm 49 

7.  Same,  The  verdict  of  the  jury  will  not  be  disturbed  on 
appeal,  where  the  evidence  is  substantially  conflicting, 
and  the  lower  court  has  declined  to  grant  a  new  trial  on  the 
ground  that  the  evidence  does  not  justify  the  verdict. — 
McDougaU  v.  Walling 80 

8.  Weight  of  Evidence.  The  findings  of  the  trial  court  will 
not  be  disturbed  on  appeal,  when  the  evidence  is  conflict- 
ing.unless  the  weight  of  evidence  is  clearly  against  the  find- 
ings. —  Washington  Dredging  <£:  Imp.  Co.  v.  Partridge 62 

9.  TSme  of  Filing  Notice,  Jurisdiction  to  hear  an  appeal  is 
not  conferred  upon  the  supreme  court  where  the  appellant 
does  not  file  his  notice  of  appeal  in  the  clerk's  office  until 
seven  days  after  its  service  on  respondent,  when  the  statute 
requires  that  such  filing  should  be  made  within  five  days 
after  service.  —  State  v.  Butler 110 

10.  Coete  in  Lower  Court — Question  Not  Raised  Below.  The 
supreme  court  will  not  consider  and  determine  the  right  of 
a  party  to  an  allowance  for  costs  incurred  in  the  lower  court, 
when  the  lower  court  has  never  been  called  upon  to  pass 
upon  the  question. — Jenkins  v,  Powe 113 

11.  Estoppel  Against  Changing  Theory  of  Case.  Where  an 
appeal  has  been  taken  from  the  order  of  the  court  granting 
defendants  a  new  trial  upon  the  application  of  one  of  the 
defendants,  if  the  appellant  does  not  on  appeal  raise  the 
question  that  the  grant  of  new  trial  applies  only  to  the 
defendant  moving  therefor,  but  litigates  the  case  in  the 
supreme  court  on  the  theory  that  the  order  applied  to  all 
the  defendants  and  the  defendants  all  appear  and  resist  his 
appeal,  he  is  estopped  from  afterwards  raising  the  question 
in  mandamus  proceedings  that  only  the  party  moving  for 
the  new  trial  is  entitled  to  the  benefit  of  the  order  granting 
one.  —  StatCt  ex  reU  Holgate  v.  Superior  Court 114 

12.  Damages — Action  on  Bond.  Where  it  cannot  be  determined 
from  the  record  what  amount  of  damages  respondent  is 
entitled  to  recover  for  the  detention  of  property  pending  an 
appeal,  held  by  appellant  by  virtue  of  a  supersedeas  bond, 
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no  damages  will  be  allowed  in  giving  judgment  against 
appellant,  bat  the  respondent  will  be  left  to  an  action  upon 
the  bond.  —  Blair  t?.  Catain 127 

13.  Brie/B.  Appellant's  brief  will  be  stricken  from  the  files, 
when  it  fails  to  comply  with  the  supreme  court  rule  requir- 
ing references  therein  to  the  pages  of  the  record  for  verifi- 
cation, except  in  cases  where  the  record  is  not  very  exten- 
sive. —  Washington  MUX  Co.  v.  Sprague  Lumber  Co 165 

14.  Notice  —  Parties.  The  failure  to  serve  intervenors  who  have 
appeared  in  a  cause  with  notice  of  appeal  is  ground  for  dis- 
missal of  the  appeal,  even  though  the  intervenors  have 
been  permitted  to  dismiss  their  complaint  in  intervention 
after  the  appeal  was  taken.  —  Old  National  Bank  v,  0.  K. 
Gold  Mining  Co 194 

16.  Appealable  Order.  An  order  sustaining  demurrers  to  several 
affirmative  defenses  while  other  affirmative  defenses  and  a 
general  denial  are  left  unaffected  by  the  rnling,  is  not  an 
appealable  order,  since  such  ruling  does  not  in  effect  deter- 
mine the  action,  and  such  questions  can  be  reviewed  on 
appeal  from  final  judgment  in  t&e  cause.  —  Id 194 

16.  Pendency  of  Appeal  —  When  Jurisdiction  Ceases.  A  cause  on 
appeal  to  the  supreme  court  of  this  state  remains  pending, 
and  within  the  jurisdiction  of  the  court  to  make  any  modi- 
fication of  its  decision,  until  the  final  judgment  has  been 
rendered  and  the  remittitur  issued  thereon.  —  State  v, 
Tugwell 238 

17.  Objections  Not  Raised  Below.  An  objection  that  the  plead- 
ings do  not  show  that  a  tender  was  kept  good  cannot  be 
raised  for  the  first  time  on  appeal.  —  Moran  Bros.  Co.  v. 
Northern  Pacific  R.  R.  Co 266 

18.  Sufficiency  of  Evidence.  The  verdict  of  a  jury  finding  that  a 
deed  absolute  in  form  is  in  fact  a  mortgage  will  not  be  dis- 
turbed, when  there  is  substantial  testimony  upon  which  to 
base  the  verdict.  —  Snyder  v.  Parker 276 

19.  Appealable  Order  —  Order  Overuling  Motion  to  Quash.  An 
order  overruling  a  motion  to  quash  a  service  of  summons  is 
not  such  a  final  order  as  determines  the  action,  and  hence 
is  not  appealable. — Prussian  National  Ins.  Co.  v.  Northwest 
Fire  &  M.  Ins.  Co 281 

20.  Alterir^  Statement  After  Settlement.  Where  a  statement  of 
facts  as  filed,  served  and  settled,  contained  an  exception  to 
an  erroneous  instruction,  and  it  was  a  disputed  question  as 
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to  whether  the  exception  had  been  taken,  the  action  of  the 
court  in  granting  a  motion  several  months  after  settlement 
to  strike  the  exception  was  nnwarranted,  when  there  was 
no  showing  of  f  raod  respecting  the  insertion  of  the  excep- 
tion.— Anderson  v.  Norlhsm  Pacific  Ry.  Co 840 

21.  Briefs.  A  brief  filed  irregularly  and  out  of  time  by  one  not 
an  attorney  of  record  in  the  case  will  be  stricken  from  the 
files.  —Id 340 

22.  Joinder  in  Notice — Jurisdiction  of  Appeal.  Where  a  party 
to  an  action  appeals  without  serving  notice  upon  his  co-Kle- 
fendants,  the  action  of  the  parties  not  served  in  later  joining 
in  the  appeal  bond,  but  neglecting  to  join  in  the  appeal  by 

I  statement  filed  with  the  clerk  or  to  serve  an  independent 
notice  of  appeal,  will  not  confer  jurisdiction  upon  the  su- 
preme court,  under  Laws  1893,  p.  121.  §6  (Bal.  Code,  §6504) 
governing  notice  in  cases  where  parties  similarly  affected 
desire  to  appeal. — Winters  v.  Qray^s  Harbor  Boom  Co 346 

23.  Briefs  —  Dimensions.  A  failure  of  appellant  to  conform  with 
the  supreme  court  rule  as  to  dimensions  of  briefs  is  ground 
for  striking  his  briefs,  when  his  reply  brief  is  as  objectionable 
as  his  opening  brief,  though  his  attention  was  called  to  the 
matter  by  respondent,  and  no  excuse  is  offered  for  the  viola- 
tion of  the  rule  —  Von  Schroder  v.  Welcher 849 

24.  Divorce — Intervention  by  State — Right  of  Appeal.  The  state 
has  no  right  of  appeal  from  the  judgment  in  a  divorce  pro- 
ceeding, wnich  was  resisted  by  the  prosecuting  attorney 
under  authority  of  the  statute  providing  for  his  interfering 
in  divorce  cases  whenever  the  complaint  remains  unde- 
fended.— Lee  V.  Lee 855 

25.  Settlement  of  Statement  of  Facts  —  Notice.  Where  a  notice  to 
respondent  that  appellant  will  apply  to  the  judge  to  settle 
and  certify  a  statement  of  facts  fails  to  designate  the  place 
where  the  settlement  and  certification  are  to  be  had,  the  no- 
tice is  insufiicient,  under  Laws  1893,  p.  114,  §9  (Bal.  Code, 
§5058),  which  requires  the  time  and  place  to  be  specified  in 
such  notices.— JTroen^H  v.  Oustason 373 

26.  Assignment  of  Errors  —  Briefs.  When  findings  of  fact  ques- 
tioned by  appellant  are  not  printed  in  his  brief,  the  suffic- 
iency of  the  findings  with  reference  to  the  testimony  will 
not  be  considered  by  the  court. — Lewis  v.  McDougall 388 

27.  Objections  Not  Raised  Below.  In  an  action  on  a  bond  to  re- 
cover liquidated  damages,  an  answer  denying  the  execution 
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of  the  bond,  and  also  admitting  its  execution  aa  a  bond  fixing 
a  penalty  instead  of  liquidated  damages,  cannot  be  attacked 
on  appeal,  when  no  objection  has  been  raised  on  that  ground 
in  tJie  lower  conrU—Roberti  v.  Waahington  Water  Power  Co.  892 

28.  How  Affidavite  Included  in  Record.  Affidavits  introduced 
in  the  lower  court  will  not  be  considered  on  appeal  unless 
included  in  the  statement  of  facts  by  certificate  of  the  trial 
judge.-— -^oi/or  t;.  Buehy 450 

^,  RegtUarUy  of  Proceedings  Below  —  Argument  of  CouneeL 
Although  the  argument  of  counsel  may  be  objectionable,  it 
will  not  be  presumed  that  the  jury  was  misled  thereby, 
when  they  were  admonished  by  the  court  to  disregard  the 
irrelevant  and  immaterial  statements  of  counsel. — Bay  View 
Brewing  Co,  v.  Tecklenberg 469 

30.  ConclusiveneM  of  CourVe  Findings.  The  findings  of  fact  by 
trial  court,  made  in  an  action  at  law  before  it  without  a  jury 
will  not  be  disturbed  on  appeal. — Ryan  v.  Northern  Pacific 
Ry,  Co 633 

31.  Objeetiona  to  Evidence — IndeflnitenesB.  When  the  objec- 
tions to  the  introduction  of  evidence  are  not  definite  enough 
to  call  the  court's  attention  to  the  real  ground  of  its  inad- 
missibility, the  error  cannot  be  urged  on  appeal. — Coleman 

V.  Montgomery 610 

32.  Appealable  Order — Default  Judgment.  A  judgment  by  de- 
fault is  a  final  judgment,  and  appealable,  since,  under  Code 
Proc.,  §  193  (Bal.  Code,  §  4911 ),  objection  can  be  made  to 
the  complaint  on  appeal,  if  it  falls  to  state  facts  sufficient  to 
constitute  a  cause  of  action. — Rhode  laland  Mtge.  <k  TVtitl  Co. 

v.  Spokane 616 

33.  Aesignmente  of  Error.  Where  the  only  question  sought  to 
be  raised  by  appellant  is  upon  the  sufficiency  of  the  com- 
plaint to  sustain  the  judgment,  the  allegation  set  forth  in 
his  brief  that  the  complaint  does  not  state  a  cause  of  action 
constitutes  a  sufficient  assignment  of  erroT.—Id 616 

34.  Limitation.  A  judgment  dismissing  an  action  is  a  final 
judgment,  and,  under  Laws  1895,  p.  81  (Bal.  Code,  §  6502), 
the  limitation  upon  appeal  therefrom  is  ninety  days  after 
the  date  o(  entry  of  such  judgment,  and  not  the  fifteen-day 
limitation  upon  all  orders  other  than  final  orders,  provided 
for  by  tne  same  statute. — SeattUt  L.  S.  <k  E.  Ry.  Co  v.  Simp- 
eon 628 
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APPEAL— GoitTINUBD . 

86.  Service  of  Notice.  Under  Laws,  1896,  p.  661  §  82,  providing 
that  notice  of  appeal  to  the  saperior  conrt  from  the  decie- 
ion  of  the  board  of  state  land  commissioners,  as  to  the  prior 
right  to  pnrchase  tide  lands,  must  be  served  upon  the  re- 
spondents, or  apon  their  attorneys,  within  thirty  days  after 
the  filing  of  entry  of  sach  decision,  service  of  the  appeal  no- 
tice most  be  made  apon  the  attorney  of  record  for  respon- 
dent, and  the  superior  court  can  take  no  jurisdiction  of  an 
appeal  where  admission  of  service  of  the  notice  appears  to 
have  been  made  by  attorneys  for  respondent  other  than  the 
attorney  of  record. — Id 628 

86.  Jurisdiction  by  Consent  Where  a  court  has  no  jurisdiction 
of  an  apx>eal  the  appearance  therein  or  consent  of  the  re- 
spondent would  not  confer  jurisdiction. — Id 628 

87.  Beview  on  Appeal  —  Sufficiency  of  Objections  Raised  by  De- 
murrer, Although  the  ground  of  objection  on  which  a  de- 
murrer to  a  complaint  was  sustained  in  the  court  below 
may  not  have  been  raised  there,,  the  ruling  will  be  affirmed 
on  appeal,  if  it  appears  that  the  complaint  does  not  state  a 
cause  of  action  against  defendants,  and  that  the  insufficiency 
of  the  facts  stated  was  raised  by  demurrer. — Birmingham  v. 
Cheetham 657 

38.  Service  of  Notice.  The  rule  requiring  service  of  notice  of 
appeal  on  all  parties  who  do  not  join  in  the  appeal  does  not 
apply  in  cases  where  one  named  as  a  party  has  never  in  any 
way  api>eared  in  the  action.  —  Eldridge  v,  Stenger 697 

See  Oriminal  Law,  8,  9;  Highways,  1,  2;   Judobs,  1; 
Plbadino,  10 ;  Tide  Lands,  2. 

ARBITRATION  AND  AWARD. 

1.  Agreement  for — RigJU  of  Action  for  Failure — Demand  Neces- 
sary, Where  a  water  works  plant  in  an  outlying  addition 
has  been  transferred  to  a  city  in  consideration  of  the  city's 
connecting  same  with,  and  maintaining  it  as  a  part  of,  its 
general  system  of  water  works,  a  provision  in  the  contract 
that  the  city  shall  pay  on  or  before  a  given  date,  whatever 
sum  certain  named  officers  as  an  arbitration  board  may 
agree  upon  as  further  compensation,  makes  it  incumbent 
on  the  seller  to  demand  that  the  arbitrators  proceed  to  arbi-' 
trate  before  the  expiration  of  that  date,  in  order  to  give 
him  any  right  of  action  against  the  city  by  reason  of  their 
failure. — Lidgerwood  Park  Water  Works  Co,  v.  Spokane 365 
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ARBITRATION  AND  AWARD— Continued. 

2.  Same — An  agreement  for  arbitration  is  not  void  by  reason 
of  a  stipulation  that  tbe  finding  of  the  arbitrators  shoald 
be  approved  by  the  city  coancil  in  order  to  be  binding  upon 
the  city,  since  such  provision  merely  constitutes  the  council 
a  member  of  the  board  of  arbitrators.  — Id 365 

ASSAUliT — See  Indictkibnt  and  iNroBirATioN,  1,2;  Rapb. 

ASSIGNMENT. 

EighU  of  Parties  —  Assignment  of  Promissory  Note.  Under  the 
rule  that  the  assignment  of  a  chose  in  action  passes  tbe 
whole  interest  of  the  assignor  therein,  including  every  rem- 
edy and  security  available  by  the  assignor  as  incident 
thereto,  although  not  specially  named  in  the  instrument  of 
assignment,  the  assignment  of  a  promissory  note  by  an 
administrator  would  pass  to  the  assignee  a  right  of  action 
for  damages,  which  had  accrued  during  the  lifetime  of  the 
decedent  by  reason  of  the  negligence  of  a  bank,  to  which 
the  note  had  been  delivered  for  collection,  in  failing  to 
notify  the  indorsers  of  its  non-payment  at  maturity. — iftm- 
son  V,  Exchange  National  Bank 125 

See  MoBTQAOB,  2;  Sales,  1. 

ATTACHMENT. 

1.  When  Lies — Equitable  Actions.  An  attachment  may  issue 
in  an  equitable  action,  when  the  object  is  to  recover  a  speci- 
fied amount  of  money,  under  Bal.  Code,  ^5350,  providing 
that  the  plaintiff  at  the  time  of  commencing  an  action,  or  at 
any  time  afterward  before  judgment,  may  have  the  property 

of  the  defendant  attached. — Bingham  v.  Keylor, 555 

2.  Conversion  of  Partnership  Property  —  Repeal  of  Statute.  The 
act  of  1854  as  amended  by  Laws  1867,  p.  97,  making  the  con- 
version of  partnership  funds  grand  larceny,  having  been 
repealed  by  implication  by  Laws  1873,  p  251,  which  omitted 
such  offense  and  declared  that  only  crimes  prescribed  therein 
should  be  punished,  an  attachment  will  not  issue  on  account 
of  the  conversion  of  partnership  ^'property,  as  the  statutory 
provision  awarding  the  writ  on  the  ground  of  injuries  aris- 
ing from  the  commission  of  some  felony  is  inapplicable. — 

Id 555 

3.  Same — Fraud.  The  action  of  a  partner  in  collecting  debts 
due  the  firm  and  refusing  or  neglecting  to  charge  himself 
therewith  does  not  fall  within  the  provisions  of  Bal.  Code, 
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ATTAGHMENT--OoNTiNnBD. 

^5351,  Bubd.  8,  aathorizing  attachment,  where  "  the  defend- 
ant baa  been  goilty  of  a  fraud  in  contracting  the  debt  or 
incarring  the  obligation  for  which  the  action  is  brought." — 
Id 565 

4.  Wrongful  Attachment — Mitigation  of  Damages,  In  an  action 
against  a  sheriff  for  wrongful  attachment,  he  cannot  show 
in  mitigation  of  damages  that  he  had  sold  the  property 
under  chattel  mortgage,  while  in  his  possession  under  the 
attachment  levy,  when  notices  of  sale  have  not  been  posted 
according  to  the  statutory  requirements  necessary  to  make 
the  foreclosure  legal;  nor  could  the  costs  of  such  illegal 
foreclosure  be  deducted  from  the  value  of  the  property. — 
Chezum  v.  Parker 645 

ATTOBNEY  AND  OUENT. 

Attomeyt*  Fees.  Where  an  attorney's  fee  is  provided  for  in  terms 
in  a  note  or  mortgage  the  same  must  be  allowed  by  the  court 
regardless  of  its  reasonableness,  if  the  instrument  was  exe- 
cuted prior  to  the  taking  efifect  of  the  law  permitting  the 
court  to  fix  such  amount  as  it  may  deem  reasonable.  (Laws 
1885,  p.  81,  Bal.  Code,  §6166.)— Gordon  v.  Decker 188 

See  Appeal,  3,  21 ;  Lis  Pendens,  1;  Mobtoaqbs,  12. 

BANES  AND  BANKING. 

1.  Collections  by  Bank — Relations  of  Bank  and  Customer,  The 
collection  by  a  bank  of  a  draft  placed  in  its  hands  for  that 
purpose  establishes  the  relation  of  debtor  and  creditor,  and 
not  one  of  trust,  between  it  and  the  party  delivering  the 
draft,  although  the  delivery  may  have  been  made  for  the 
purpose  of  collection  only,  without  any  deposit,  or  agree- 
ment to  deposit  any  part  of  the  proceeds  of  the  draft. — Hal' 
lam  V,  Tillinghast 20 

2.  Liability  oj  Stockholders.  When  a  corporation,  which  is 
authorized  under  the  laws  of  this  state  to  engage  in  banking 
and  also  in  other  distinct  lines  of  corporate  business,  becomes 
insolvent,  corporate  assets,  realized  from  the  collection  from 
stockholders  of  sums  due  under  their  statutory  liability  as 
shareholders  in  a  banking  corporation,  should  be  applied  in 
satisfaction  of  claims  against  the  corporation  arising  out  of 
its  transaction  of  banking  business,  to  the  exclusion  of  other 
creditors. — Kiggins  v.  Munday 288 

BILL  OF  PABTIGULARS.    See  Pleading,  5. 
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BILLS  AND  NOTES. 

1.  Alignment  after  MaiurUy — lUghls  of  Transferee.  Where  a 
note  is  bought  after  maturity,  the  purchaser  takes  it  subject 
to  all  the  equities  that  existed  between  the  original  parties 
to  its  execution,  and  the  fact  that  the  maker  has  seen  fit  to 
place  a  demand  arising  out  of  the  transaction  in  the  shape 
of  a  judgment,  will  not  estop  him  from  pleading  his  equi- 
ties against  a  purchaser  of  the  note  after  maturity.  —  Oov 
don  v.  Decker, 188 

2.  Action  on  PromtMory  Note  —  Failure  of  Coneideration.  A  par- 
tial failure  of  consideration  is  a  defense  j>ro  tanto  to  an  action 
upon  a  promissory  note,  when  such  failure  can  be  definitely 
ascertained  by  computation.  —  Bay  View  Brewing  Co,  v. 
Tecklenberg 400 

Sbb  Assignment;  Attorney  and  Client ;  Eyidbngb,  9; 

EXBGUTOBS  and  ADMINISTRATORS,  1,2;   MoBTQAOE,  12. 

BONDS.  See  Actions,  1,  2;  Appeal,  12;  Oobporatione,  7; 
Counties,  7,8;  Limitation  or  Actions,  1,  2;  Mmri- 
gipal  Corporations,  26. 

BURDEN  OF  PROOF.  See  Etidenob,  5;  Limitation  of 
Actions,  1. 

CANCELLATION  OF  INSTRUMENTS. 

Cancellation  of  Deed  —  Mistake,  Where  a  wife's  separate  prop- 
erty was  included  with  that  of  her  husband  and  that  of  the 
community  in  a  deed  given  by  him  to  secure  certain  cred- 
itors, the  deed  will  be  set  aside  as  to  her  separate  property 
when  it  was  included  without  her  knowledge,  she  being 
induced  to  sign  the  deed  hurriedly  without  reading,  on  the 
representation  that  only  the  community  property  and  the 
husband's  separate  property  were  covered  by  the  instra- 
ment,  and  when  her  property  formed  no  part  of  the  consid* 
eration  for  the  release  by  the  creditors  of  their  claims  and 
no  rights  of  innocent  third  parties  have  intervened.  —  JDoew- 
eriberg  v.  Olover 544 

CARRIERS. 

Charges  and  Lien  —  When  Tender  Unnecessary,  Where  the 
carrier  demands  a  sum  in  excess  of  the  sum  due  for  freight 
charges,  the  consignee  need  not  tender  any  sum  before 
bringing  suit  to  recover  the  goods.  —  Moran  Bros.  Co.  v. 
Northern  Pacific  R,  R.  Co 

See  Replevin,  1. 


INDEX— Vol.  19.  719 


CERTIORARI. 

1.  Review  0/  Aetion  of  Board  0/  EqualizaHon,  The  action  of  a 
board  of  eqaalization  in  fixing  the  valuation  of  property  for 
taxation  is  sabject  to  revieir  by  the  courts,  under  Laws  1895, 
p.  116,  §4  (Bal.  Oode,  §5741),  providing  for  the  issuance  of 
the  writ  of  review  in  cases  where  an  inferior  tribunal  or 
board  exercising  Judicial  functions  has  exceeded  its  Juris- 
diction or  has  acted  erroneously,  and  there  is  no  appeal  nor 
any  speedy  and  adequate  remedy  at  law. — Lewis  v.  Bithop.  312 

2.  Same.  The  fact  that  the  taxpayer  has  a  remedy  by  injunc- 
tion against  the  treasurer  to  prevent  the  sale  of  his  prop- 
erty for  taxes  illegally  assessed,  in  an  action  to  foreclose  the 
tax  lien,  to  be  instituted  three  years  after  delinquency,  does 
not  afford  him  such  a  speedy  and  adequate  remedy  as  to 
deprive  him  of  the  right  to  a  writ  of  review.  — Id 812 

See  Costs,  4. 

CHATTEL  M0RTGAQE8.    See  Fraud.  2. 

CIVIL  SERVICE.    See  Mumicipal  Corporations,  20. 

COMMUNITY   PROPERTY.     See  Husband  and  Wifb;  Ten- 
ancy IN  Common. 

CONSTITUTIONAL  LAW. 

1.  Obligatum  of  ContraeU  —  Payment  of  Warrrnts  lUegaUy 
Issued.  The  stotute  (Laws  1897,  p.  411,  ^  135;  fial.  Code, 
^  2436),  providing  that  illegal  school  warrants  which  had 
been  validated  by  a  vote  of  the  school  district  should  be 
paid,  in  case  they  had  not  been  taken  up  by  the  issuance  of 
funding  bonds,  only  by  a  special  tax  levied  for  the  purpose 
from  year  to  year,  and  that  the  current  revenues  arising 
from  the  general  school  tax  and  fines  should  be  applied 
exclusively  to  current  expenses,  is  in  no  sense  void  as 
impairing  the  obligation  of  contracts.  —  States  ex  rel  Dunn 

V,  Dorsey 120 

2.  Obligation  of  Contracts — Action  on  Judgments .  The  act  enti- 
tled "an  act  relating  to  the  duration  of  judgments,"  etc., 
(Laws  1807,  p.  52;  Bal.  Code,  §§  5148-5150),  providing  that 
liens  on  judgments  shall  expire  six  years  after  their  rendi- 
tion, and  that  no  action  shall  be  had  on  any  judgment  ren- 
dered in  the  state  by  which  its  lien  shall  be  extended  for  a 
greater  period  than  six  years  from  the  date  of  entry  of  the 
original  judgment,  is  unconstitutional  as  to  existing  judg- 
ments on  the  ground  that  it  is  an  impairment  of  the  obli- 
gation of  contracts.  —  Bettman  v.  Cowley 207 
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CONSTITUTIONAL  LAW— Continued. 

3.  Due  Process  of  Law  — Forcible  Entry  and  Detainer —Writ  of 
BestittUion.  Section  5584,  BaL  Code,  authorizing  the 
plainti£fy  upon  the  inatitation  of  an  action  of  forcible  entry 
and  detainer  or  of  unlawful  detainer,  to  secure  a  writ  of 
restitution  awarding  him  the  posseasion  of  the  realty  in 
controveray  pending  action,  upon  hia  giving  bond  aecuring 
the  defendant  for  coats  and  damages  in  case  the  defendant 
should  recover  judgment,  is  not  unconstitutional  as  being 
a  deprivation  of  property  without  due  process  of  law,  since 
the  statute  goes  no  further  than  to  provide  for  the  temporary 
possession  of  the  property  pending  action. — State,  ex  reL 
Oerman  Savings  <k  Loan  Society  v.  Superior  Court 336 

4.  Due  Process  of  Law  —  Imprisonment  for  Debt.  A  statute 
authorizing  a  justice  of  the  peace  to  adjudge  costs  i^lnst 
a  complaining  witness  in  a  prosecution  for  misdemeanor 
and  order  his  imprisonment  until  paid,  in  case  the  trial 
results  in  the  acquittal  of  defendant  and  the  court  finds  the 
complaint  was  frivolous  and  without  probable  cause,  is  not 
unconstitutional  on  the  ground  that  it  deprives  a  person  of 
his  liberty  and  property  without  due  process  of  law. — Colby 

V,  Backus 347 

See  Aliens  ;  Criminal  Law,  12 ;  Eminent  Domain  ;  Hab- 

BOBS,  1;   LOTTBBIBS. 

CONTEMPT. 

1.  Jurisdiction  to  Punish  —  Freedom  of  Press,  The  constitu- 
tional guaranty  that '  *  every  person  may  freely  speak,  write 
and  publish  on  all  subjects,  being  responsible  for  the  abuse 
of  that  right,'*  does  not  grant  immunity  from  the  jurisdic- 
tion and  process  of  courts  in  proceedings  for  contempt  against 
those  publishing  articles  reflecting  on  the  court  or  judges 
thereof  pending  the  trial  of  a  case. — State  v.  Tugwell 288 

2.  What  Constitutes  Publications  R^cting  on  Courts.  Under 
the  inherent  power  vested  in  courts  by  the  common  law  re- 
specting the  punishment  of  contempts  and  uoder  the  au- 
thority of  Bal.  Code,  i  5798>  providing  that  '*  disorderly, 
contemptuous,  or  insolent  behavior  toward  the  judge  while 
holding  court,  tending  to  impair  its  authority,  or  to  inter- 
rupt the  due  course  of  a  trial  or  other  judicial  proceedings," 
shall  be  deemed  a  contempt  of  court,  the  publication  in  a 
newspaper,  while  a  cause  is  pending  on  appeal  before  the 
supreme  court,  of  an  article  reflecting  on  the  integrity  of  the 
court,  or  of  one  of  the  judges  thereof,  and  which  tends  to 
embarrass  and  disturb  the  conclusion  of  the  court  in  the 
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CONTEMPT— Continued. 

determination  of  the  cause  pending  before  it,  is  such  con- 
duct as  to  warrant  the  court's  proceeding  against  the  offen- 
der by  attachment  for  contempt. — Id 238 

3.  AitCLchmenl  —  Waiver  of.  The  fact  that  attachment  did  not 
issue  against  the  defendant  in  contempt  proceedings  is  not 
a  matter  of  which  he  can  complain,  when  he  has  voluntar- 
ily appeared  in  the  action. — State ,  ex  rel.  Ditmar  v.  Ditmar. .  825 

A,  Same — Neceesity  for  Prior  Demand,  Demand  upon  defen- 
dant to  pay  a  decree  of  alimony  against  him  is  unnecessary, 
prior  to  proceedings  for  contempt,  when  it  is  shown  that  de- 
fendant asserted  he  would  never  obey  the  decree. — Id 325 

Sbk  Divorce,  1 ;  Judgment,  14. 
CONTINUANCE.    See  Criminal  Law,  1,  8. 

CONTRACTS. 

JRescission — Letches.  Where  One  party  to  a  contract  intends 
to  rescind  it  on  account  of  a  breach  of  it  by  the  other,  he 
must  elect  to  do  so  speedily  on  the  discovery  of  the  breach ; 
for  delay  is  evidence  of  a  waiver  of  the  misconduct  of  the 
other  party  and  is  itself  deemed  an  election  to  treat  the 
contract  as  valid  and  binding.  ^Thomas  v.  McCxie 287 

CORPORATIONS. 

\,  Payment  of  Subscriptions  in  Property  —  Difference  Between 
Value  of  Property  and  Amount  of  Subscription — Stockholder's 
Liability.  Where,  on  the  organization  of  a  corporation,  real 
estate  is  turned  in  by  one  of  the  stockholders  in  payment  of 
his  shares  at  double  the  value  of  the  real  estate,  and  is  so 
paid  by  him  and  accepted  by  the  other  stockholders  without 
any  intention  of  thereby  defrauding  existing  or  subsequent 
creditors,  such  stockholder  is  not  liable  for  the  difference 
between  the  face  value  of  his  shares  and  the  actual  value 
of  the  property  given  by  him  in  payment  therefor. — Kroen- 
ert  V,  Johnston. 96 

2.  Contracts  ~  Mortgages  to  Secure  Stockholder's  Debt.  Although 
corporations  in  this  state  have  power  under  Gen.  btat«, 
§1500  (Bal.  Code,  §4253),  to  mortgage  real  and  personal 
property,  such  power  must  be  confined  within  the  purposes 
for  which  the  corporation  was  created,  and  does  not  author- 
ize corporations  to  mortgage  their  property  to  secure  the 
debt  of  any,  or  all,  of  its  etoc^kholders,  to  the  injury  of  its 
creditors. —  Washington  Mill  Co.  v.  Sprague  Lumber  Co 165 

46— 19  WASH. 
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CORPORATIONS— OoNTiNUKD . 

8.  Same.  Whea  a  corporation  enters  into  a  contract  which 
under  no  circamBtances  it  has  power  to  make,  sach  contract 
is  void  as  to  its  creditors,  although  assented  to  hj  all  of  its 
stockholders,  since  the  party  attempt! ag  to  contract  with 
the  corporation  is  chargeable  with  notice  of  its  powers. — 
Id 163 

4.  Same,  The  securing  by  a  corporation  of  a  stockholder  whoee 
services  will  be  valuable  to  it  by  reason  of  his  being  a  prac- 
tical machinist  would  not  afford  sufficient  consideration  for 
a  mortgage  of  all  the  corporate  property  to  secure  the  indi- 
vidual debt  of  such  stockholder,  even  if  it  were  conceded  that 
the  corporation  had  the  power  to  execute  a  mortgage  of  such 
character. — Id 165 

5.  Same — Notes  by  Stockholders — When  Creates  Individual  Lia- 
bUity.  The  giving  of  a  joint  and  several  note  by  one  stock- 
holder of  a  corporation  as  principal  and  by  the  other  stock- 
holders as  sureties  creates  an  individual  liability  against  the 
makers,  although  they  may  have  intended  by  its  execution  to 
create  an  obligation  against  the  corporation — Id,     . .  .*. 165 

6.  Same — Rights  of  Creditors.  The  fact  that  the  stockholders 
of  a  corporation  are  estopped  to  deny  the  validity  of  certain 
notes  and  mortgages  as  subsisting  corporate  obligations  is 
not  necessarily  binding  upon  the  creditors  nor  the  receiver 

of  the  corporation. — Id 165 

7.  Authority  of  Officers  —  Contract  for  Bond.  An  order  of  the 
board  of  directors  of  a  corporation  authorizing  its  president 
and  secretary  to  sign  its  name  as  sureties  upon  a  bond  for  a 
given  sum,  would  raise  the  presumption,  that  the  authority 
given  was  merely  to  execute  a  bond  providing  for  a  penalty 
instead  of  one  providing  for  liquidated  damages. — Roberts  «. 
Wctshington  Water  Power  Co 392 

8.  Rights  of  Creditors  —  Mortgages,  A  mortgage  executed  by  a 
a  company  while  it  was  solvent  is  not  fraudulent  as  to  gene- 
ral creditors,  where  there  was  no  fraud  in  the  original  in- 
corporation of  the  company,  and  the  stock  was  all  issued  as 
fully  paid  up,  the  mortgage  duly  recorded ,  and  the  debts  of 
such  general  creditors  incurred  long  afterwards. — Manhattan 
Trust  Co,  V,  Seattle  Coal  <fc  Iron  Co 493 

9.  Same  —  Priorities  Under  Judgments  Against  Corporations, 
General  creditors  of  a  corporation  whose  claims  have  been 
adjudged  prior  to  the  claims  of  holders  of  bonds  secured  by 
a  trust  deed  do  not  relinquish  their  priority  as  against  the 
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bondholders  by  inviting  certain  other  creditors  to  come  in 
and  participate  on  paying  them  a  percentage^  where  there 
was  no  intention  to  relinqnish  their  priority  and  their  claims 
would  have  been  paid  in  fall,  even  if  such  other  creditors 
have  been  allowed  to  participate. — Id 49H 

10.  Insolvent  Corporation  —  Preference  to  Creditor — Chattel  Mart" 
gage,  A  chattel  mortgage  given  by  an  insolvent  corporation 
to  a  creditor  for  the  purpose  of  preferring  the  mortgagee 
over  other  creditors  is  void.  —  Van  BroclUin  v.  Qwen  City 
Printing  Co 662 

11.  Dissolution — Priority  of  Claims,  Where  the  notes  of  an 
insolvent  corporation  are  given  to  a  stockholder  in  consider- 
ation of  a  purchase  of  his  stock,  not  for  the  benefit  of  the 
corporation,  but  for  that  of  a  third  person,  such  stock- 
holder is  not  entitled  to  share  in  the  assets  of  the  corpora- 
tion in  the  hands  of  a  receiver,  until  after  the  claims  of  all 
other  creditors,  except  those  of  stockholders  for  shares  of 
capital  stock,  have  been  satisfied.  —  Id 662 

12.  Authority  to  do  Business —  Who  may  Question.  Although  a 
corporation  may  not  have  been  legally  formed,  the  objec- 
tion cannot  be  raised  by  the  corporation  or  one  dealing  with 
it,  to  the  injury  or  loss  of  other  parties.  —  Carroll  v.  Pacific 
National  Bank 689 

13.  Prejerences — Knowledge  of  Insolvency,  The  fact  that  an  insol- 
vent corporation  makes  payment  of  a  $1,260  note  due  a  bank 
by  transferring  to  the  bank  $1,200  worth  of  whisky  would 
justify  an  inference  that  the  bank  had  knowledge  of  the 
insolvent  condition  of  the  corporation.  —  Id 639 

See  Alibks,  1;  Banks  and  Banking,  2;  Fraud,  1; 
Fraudulent  Convbyancks,  1,  2;  Judgment,  11; 
Receivers,  2. 

€08TK 

1.  Security  for  —  Non-resident  Plaintiff.  A  judgment  dismiss- 
ing an  action  is  warranted,  when  plaintiff  has  failed  to 
comply  with  an  order  of  the  court  requiring  him  to  give 
security  for  costs  on  the  ground  of  non-residence.  —  Carlson 
Bros.  <fe  Co.  V,  Van  de  Vanter 32 

2.  Betaxation  —  Time  for  Motion.  Where,  in  a  judgment  for 
costs  in  favor  of  the  prevailing  party,  the  costs  are  taxed  in 
blank,  the  failure  of  the  losing  party  to  move  for  retaxation 
within  ten  days  after  entry  of  judgment  will  not  constitute 

a  waiver  of  the  right  to  retaxation.  —  Bringgold  v,  Spokane .  383 
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3.  What  Items  Proper.  Stenographers'  fees  for  attendance  at 
court  and  transcribing  testimony  cannot  be  taxed  against 
the  losing  party.  —  Id  33S 

4.  Certiorari — Judgment/or  Costs  in  Lower  Court.  The  office  of  a 
writ  of  review  being  to  enforce  the  judgment  which  should 
have  been  rendered  by  thfi  lower  tribunal,  where  the  lower 
tribunal  has  no  jurisdiction  to  adjudge  costs  the  superior 
court  would  be  without  jurisdiction  to  enter  judgment  for 
the  costs  incurred  before  such  lower  tribunal.  —  Id 33S 

See    Appeal,  10;    Constitutional    Law,  4;   CannNAL 
Law,   12;    Eminent   Domain;    New   Trial,  2;   Wrr- 

NEBBEB. 

COUNTIES. 

1.  Board  of  Commissioners — Judicial  Functions.^  A  board  of 
county  commissioners,  when  sitting  as  a  board  of  equalisa- 
tion, exercises  judicial  functions  in  passing  upon  the  valua- 
tions of  property  returned  by  the  assessor ;  and  from  its  de- 
cisions in  such  matters  there  is  no  Appeal,— Letois  v.  Bishop^  312 

2.  Contract  J  or  Publication  of  Delinquent  Tax  List.  Under  Laws 
1893,  p.  366,  ^  96,  authorizing  the  county  treasurer  to  enter 
into  a  contract  for  the  publication  of  the  delinquent  tax  list, 
a  newspaper  publisher  who  has  published  such  delinquent 
tax  list  under  contract  with  a  county  treasurer  is  entitled  to 
have  his  claim  therefor  allowed  by  the  county  commission- 
ers, provided  the  cost  does  not  exceed  the  sum  of  thirty 
cents  for  each  description. — DeHackin  v,  Lincoln  County 360 

3.  County  Commissioners  —  Allowance  of  Claims  —  Conclusive- 
ness. Bills  of  justices  of  the  peace  for  salary  should  be  pre- 
sented to  the  county  commissioners  for  allowance,  and  the 
action  of  the  board  in  passing  thereon  is  conclusive,  in  the 
absence  of  fraud  or  mistake. — State^  ex  rel  Porter  v.  HeadUe,  477 

4.  Same — Rescission.  An  order  of  the  county  commissioners 
rescinding  the  former  action  of  the  board,  when  done  at  a 
special  meeting  and  without  any  notice  of  the  transaction 

of  such  business,  is  illegal  and  void. — Id 477 

6.  Authority  of  Attorney  to  Represent  County  in  Injunction  SuU 
—  Evidence.  In  such  an  action,  in  order  to  establish  that 
the  county  attorney  represented  the  county  in  the  injunction 
suit,  evidence  is  admissible  showing  that  when  ihe  ques- 
tion of  allowing  plaintiff's  claim  was  before  the  county  com- 
missioners one  of  the  board  said  to  the  county  attorney  that 
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the  matter  was  entirely  in  his  hands  and  that  as  a  memher 
of  the  board  he  would  do  whatever  the  attorney  advised  in 
the  matter,  which  was  tacitly  assented  to  by  the  other  mem- 
bers.—Id 477 

6.  Same,  Evidence  is  likewise  admissible,  ii^  such  a  case,  show- 
ing that  during  the  entire  trial  of  the  injunction  suit  two 
members  of  the  board  of  county  commissioners  were  pres- 
ent and  that  the  county  attorney  conferred  with  them  sev- 
eral times  during  the  progress  oi  the  trial. — Id 477 

7.  Bond  to  County  for  Benefit  of  Material  Men  —  RecUaU, 
Where  a  bond  executed  by  a  contractor  for  the  construction 
of  public  improvements,  under  Gen.  Stat.,  ^  2415  ( Bal.  Code, 
§  6926 )  in  order  to  protect  laborers  and  material  men,  con- 
tains all  the  conditions  required  by  the  statute,  the  recital 
that  it  was  taken  as  a  common  law,  and  not  as  a  statutory, 
bond,  would  not  vitiate  it. —  Baum  v.  Whatcom  County 627 

8.  Same —  Right  of  Action,  Where  a  county  takes  a  bond  from 
a  contractor  for  the  construction  of  a  county  road,  under 
Gen.  Stat.,  $  2415,  for  the  benefit  of  laborers  and  material 
men,  the  right  of  action  of  a  material  man  on  account  of 
supplies  furnished  is  not  against  the  county,  but  must  be 
enforced  against  the  bondsman  and  his  sureties. — Id 627 

See  Highways,  1. 

COURTS. 

Commitment  to  Reform  School — Jurisdiction  of  Municipal  Court 
A  municipal  court  being,  under  the  constitution,  an  inferior 
court,  and,  under  the  statute,  having  concurrent  jurisdic- 
tion with  justice  courts  only,  such  municipal  court  has  no 
jurisdiction  to  commit  a  child  between  the  ages  of  eight 
and  sixteen  years  to  the  reform  school,  but  is  merely 
authorized  to  send  such  child,  when  found  guilty  of  any 
crime,  mendicancy,  vagrancy  or  incorrigibility  to  the  super- 
ior court  for  further  trial,  under  Laws,  1891,  p.  195  (Bal. 
Code,  §§  2721-2727),  providing  that  when  such  a  child  is 
found  guilty,  in  any  court  of  record  in  this  state,  of  any 
crime  except  murder  or  manslaughter,  or  is  growing  up  in 
mendicancy  or  vagrancy  or  is  incorrigible,  the  court  may  in 
its  judgment  send  such  child  to  the  state  reform  school ; 
and,  further,  if  such  child  shall  be  convicted  before  a  justice 
of  the  peace  or  otlier  inferior  court  of  any  crime,  mendi- 
cancy, vagrancy  or  incorrigibility,  it  shall  be  the  duty  of 
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said  magistrate  to  send  such  child,  with  all  papers  filed  in 
his  office  forthwith  to  a  judge  of  a  court  of  record  for  fur- 
ther proceedings.  — In  re  Barhee 906 

See  Appbal,  2;  Statutes,  1. 

CRIMINAL  LAW. 

1.  Continuance.  The  refusal  of  a  continuance  in  a  criminal 
cause  does  not  show  an  abuse  of  discretion,  when  the  cause 
has  been  finally  set  for  trial  more  than  five  weeks  after  de- 
fendant'sarrest,  one  continuance  having  been  granted  him 

in  the  meantime.  —  State  v.  Bums 52 

2.  Comment  by  Court — Harmless  Error.  A  remark  by  the  court 
concerning  a  criminal  action,  that  ''it  is  mostly  a  case  of 
positive  testimony,"  is  not  objectionable  on  the  ground  of 
being  an  expression  of  the  court's  opinion  on  the  weight  of 
the  testimony.  —  Id 52 

8.  Same.  Error  of  the  court  in  stating  to  the  jury  that  it  was 
not  permissible  to  introduce  evidence  affecting  the  charac- 
ter of  the  defendant,  that  the  court  would  not  permit  it,  for 
instance,  to  be  shown  that  he  had  committed  another 
offense,  is  harmless,  when  the  instructions  were  fair  to  the 
defendant  otherwise  and  correctly  stated  the  law,  and  it 
does  not  appear  that  prejudicial  error  resulted  from  the 
remark.  — Id 52 

4.  Misconduct  of  Jury  —  Separation  Before  Verdict.  The  fact 
that,  after  an  order  against  the  separation  of  jurors,  one  of 
them  who  was  taken  sick  while  the  jury  was  out  for  a  meal, 
was  brought  separately  on  a  street  car  to  the  courthouse  in 
charge  of  one  iMiillff,  while  the  remainder  of  the  jury  walked 
there  in  charge  of  another  bailiff,  is  not  error  when  there  is 
no  showing  that  any  of  the  jurors  were  tampered  with  in 
any  manner.  —  Id 52 

5.  Joint  Defendants  —  Right  to  Separate  Trial.  Under  Code 
Proc.,  k  1318  (Bal.  Code,  §  6949),  which  provides  that  "when 
two  or  more  defendants  are  indicted  or  informed  against 
jointly,  any  defendant  requiring  it  shall  be  tried  separ- 
ately," a  defendant  is  entitled  as  of  right  to  a  severance  up 
to  the  assignment  of  the  cause  for  trial,  from  which  time 
until  the  jury  is  sworn  to  try  the  cause  the  matter  of  grant- 
ing a  severance  is  within  the  discretion  of  the  court.  — State 

V.  Mason 94 

6.  Misconduct  of  Jury  —  Separation  After  Verdict.  It  is  revera- 
ible  error  for  a  jury  in  a  criminal  case  to  agree  upon  and 
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deliver  a  sealed  verdict  to  their  foreman  and  then  separate 
prior  to  coming  into  coart  to  return  their  verdict,  even 
though  such  action  is  pursuant  to  an  agreement  between 
the  prosecution  and  defense  and  by  direction  of  the  court. — 
Id 94 

7.  OcUh  to  Jury. — An  oath  obligating  the  jury  to  try  a  criminal 
case  before  them  **  according  to  the  law  and  the  evidence  as 
given  on  the  trial,"  is  not  prejudicial  error,  even  if  they  are 
erroneously  instructed  as  to  the  law  upon  a  matter  which  is 
necessarily  harmless  to  defendant  —  StcUe  v.  Johnny  Tommy  270 

8.  Record  on  Appeal — Continuance,  The  action  of  the  trial 
court  in  overruling  an  application  for  continuance  will  not 
be  considered  on  appeal,  in  the  absence  of  a  statement  of 
facts.  — Jd 270 

0.  Same  —  Instructions,  AUejzed  errors  in  instructions  as  to 
evidence  will  not  be  considered  on  appeal,  in  the  absence  of 
a  statement  of  facts.  —  Id 270 

10.  Instructions  —  Harmless  Error.  In  a  prosecution  of  two 
defendants  jointly,  the  failure  of  the  court  to  instruct  that 
a  confession  of  one  cannot  be  considered  against  his  co-de- 
fendant, is  not  error,  when  the  state  expressly  disavowed 
in  open  court  any  application  of  the  confession  as  against 
the  one  not  joining  in  it  and  when  there  were  instructions 
as  to  what  must  be  found  against  each  defendant  to  warrant 

a  verdict  against  him.  —  Id 270 

11.  Separation  of  Jury,  The  jury  in  a  criminal  case  may,  at 
any  time  before  the  submission  of  the  cause  to  them,  be 
allowed  to  separate,  under  the  authority  of  Code  Proc.,  §  359 
(Bal.  Code,  §  4999).  —Id 270* 

13,  Costs  Against  Complaining  Witness.  —  A  statute  authorizing 
the  imprisonment  of  the  complaining  witness  in  a  malicious 
prosecution  until  payment  of  the  costs  of  the  action  imposed 
ux)on  him  by  the  justice  as  a  penalty,  is  not  in  violation  of 
the  constitutional  inhibition  against  imprisonment  for  debt, 
as  such  constitutional  provision  relates  only  to  liabilities 
arising  on  contract.  —  Colby  v.  Backus 347 

13.  Assault  and  Battery  —  Sufficiency  of  Information.  Although 
an  information  may  charge  defendant  with  the  crime  of 
assault  with  a  deadly  weapon,  which  is  a  statutory  offense, 
the  defendant  may  be  convicted,  under  the  information,  of 
the  common  law  offense  of  assault  and  battery,  when  the 
facts  set  forth  in  the  pleading  are  sufficient  to  describe  the 
latter  offense.  — State  v,  Klein 308 
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14.  Instructions.  No  error  can  be  predicated  upon  the  court's 
refueal  to  give  a  requested  instruction,  when  the  instruction 
given  by  the  court  covers  all  the  points  asked  by  defendant. 

— /d 368 

15.  Rebuttal  Evidence,  The  admission  of  rebuttal  evidence  is  a 
matter  largely  in  the  discretion  of  the  trial  court,  and  its 
action  in  that  regard  will  not  be  disturbed  when  it  does  not 
appear  to  be  prejudicial  to  defendant.  —  Id 368 

16.  Instructions  —  Description  of  Offense  —  Equivalent  Words. 
An  instruction  charging  the  jury  to  bring  in  a  verdict  for 
defendants  unless  they  find  that  defendants  forcibly  took 
from  the  person  of  the  prosecuting  witness  lawful  money  of 
the  United  iStates  belonging  to  him,  with  the  intent  to  con- 
vert the  same  to  their  own  use  against  the  will  of  said  pros- 
ecuting witness,  is  sufficient,  as  the  words  used  are  equivalent 

to  describing  the  act  as  feloniously  done.  —  State  v.  Johnson .  410 

17.  Same  —  Failure  to  Instruct —  Harmless  Error.  No  error  can 
be  predicated  upon  the  court's  omission  to  define  the  phrase 

'  *  reasonable  doubt, ' '  when  there  is  no  request  therefor.  —  Id .  410 

IH,  Limitation  on  Prosecution  —  Murder,  Under  Code  Proc., 
§  1188  (Bal.  Code,  ^  6780)  which  provides  that  prosecutions 
for  the  offenses  of  murder  and  arson,  where  death  ensues, 
may  be  commenced  at  any  period  after  the  commission  of 
the  offense ;  and  for  offenses  the  punishment  of  which  may 
be  imprisonment  in  the  penitentiary,  within  three  years 
after  their  commission,  the  term  murder  includes  both 
degrees  of  that  offense,  and  manslaughter,  and  for  such 
crimes  a  prosecution  may  be  instituted  at  any  period  after 
the  commission  of  the  offense,  although  the  lower  degrees 
of  homicide  may  be  punished  only  by  imprisonment  in  the 
penitentiary.  —  State  v.  Erving 435 

19.  Same  —  What  Constitutes  Commencement  of  Prosecution. 
A  preliminary  examination  before  a  committing  magistrate 
constitutes  the  commencement  of  a  prosecution  within  the 
meaning  of  Code  Proc.,  §  1188,  fixing  a  limitation  on  the 
commencement  of  prosecutions.  —  Id 435 

20.  Prosecution  of  Accessories.  The  object  of  the  statute  (Code 
Proc,  §1189;  Bal.  Code,  §6782)  abolishing  the  distinction 
between  principals  and  accessories  before  the  fact,  so  far  as 
their  trial  and  punishment  are  concerned,  was  to  do  away 
with  the  technical  hirdrances  which  before  existed  in  rela- 
tion to  the  trials  of  accessories,  to  provide  f<  r  the  indict- 
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ment  and  trial  of  an  accesflory  thongh  the  principal  had 
been^uxjuitted  and  to  make  an  aooeasory  before  the  fact  the 
Baine  as  a  prindpal,  so  far  as  the  mode,  manner,  time  of 
trial  and  extent  of  punishment  are  concerned.  —  State  v. 
Oifford 464 

See  Homicidb;  Indictsibnt  and  Inform ATiojr ;   Jury, 
1,  2;  Labcsny;  Municipal  Oobpobationb,  2-4;  Rapb; 

ROBBBRY. 

DAMAGES, 

Double  Damagen —  When  Allowable.  Under  Code  Proc.,  §  661, 
double  damages  may  be  awarded  against  the  defendant  in 
an  action  of  forcible  entry  and  detainer,  where  there  is  sub- 
stantially a  claim  for  such  damages  stated  in  the  complaint 
Hart  V.  PraU 660 

See  Appbal,  12 ;  Abbionmbnt  ;  Attachkbnt,  4. 

DEATH  BY  WRONGFUL  ACT. 

Action  for  Injuries  Causing  Death  —  Parties  —  Construction  of 
Term  *' Heirs  "—Under  Code  Proc.,  §  13  Bal.  Code,  §  4828), 
giving  a  right  of  action  to  heirs  of  any  person  whose  death 
is  caused  by  the  wrongful  act  or  neglect  of  another,  the 
term  "heirs  "  must  be  restricted  to  the  widow  and  children 
of  deceased,  and  does  not  include  parents  or  collateral  rela- 
tives, in  view  of  the  facts  that  another  provision  of  the  same 
section  confines  the  right  of  recovery  to  ''the  widow  or 
widow  and  her  children,  or  child  or  children,  if  no  widow;" 
that  Code  Proc.,  §  139  (Bal.  Code,  ^  4829),  gives  a  right  of 
action  to  parents  or  guardian  for  death  of  a  minor  child  or 
ward;  and  that  Code  Proc,  §  148  (Bal.  Code,  ^  4838),  pro- 
vides that  no  action  for  personal  injury  occasioning  death 
shall  abate,  but  the  right  of  action  shall  survive  in  favor  of 
the  wife  and  children. — Noble  y>,  Seattle   188 

DEDICATION. 

Rights  Reserved  by  Dedicator.  In  platting  an  addition  UfAcity 
and  dedicating  streets  therein  to  the  public,  the  dedicator 
cannot  reserve  the  right  to  operate  street  railway  lines  upon 
the  streets,  as  any  condition  annexed  to  a  dedication  falls, 
but  a  grant  stands. — State,  ex  reL  Chrinsf elder,  v.  Spokane  St. 
Ry.  Co 618 
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1,  Reassesiment  far  CoH  of  Construction — Leginkaive  Power. 
The  legislature  has  power  to  provide  for  a  reaflsessment  of 
property  for  local  improvements  in  cases  where  the  original 
assessment  was  void  because  of  lack  of  legislation  authoriz- 
ing it,  but  a  reassessment  made  without  legislative  sanction 
is  utterly  ineffectual  and  void. — Franklin  Satnngi  Bank  t>. 
Moran 200 

2.  Sarne.  The  act  of  March  19, 1895,  (Laws  1895,  p.  142,  Bal. 
Code,  §^  3755-3762),  entitled  "  an  act  to  provide  for  the  pay- 
ment of  expenses  incurred  in  compliance  with  an  act  entitled 
'an  act  to  provide  for  the  construction,  repairing  and  pro- 
tection of  drains  and  ditches  for  agricultural,  sanitary  and 
domestic  purposes  and  to  provide  for  the  organization  of 
drainage  districts  and  declaring  an  emergency,'  approved 
March  19,  1890,''  while  authorizing  reassessments  to  pav  for 
construction  of  drains  and  ditches,  make  no  provision  in 
regard  to  dikes  and  cannot  be  held  as  authorizing  a  reassess- 
ment to  cover  the  expense  of  dikes  and  dams  constructed 
under  a  void  statute. — Id  200 

See  Plkadinq,  4;  Taxation,  4. 

DIVORCE. 

1.  Alimony  —  Failure  to  Comply  with  Award —  Contempt,  The 
court  has  power  to  punish  for  contempt  for  failure  to  com- 
ply with  an  order  for  the  payment  of  alimony,  although  the 
decree  awarding  alimony  may  have  been  made  a  lien  upon 
the  defendant's  realty. — State,  ex  rel  Diimar  v.  Ditmar 325 

2.  Same —  When  Defendant  Liable,  A  finding  by  the  trial  court 
that  defendant  is  able  to  satisfy  a  decree  of  alimony  against 
him  is  warranted  when  it  is  shown  that  he  has  been  able  to 
borrow  more  than  double  the  amount  of  the  decree  to  ap- 
ply in  other  ways. — Id 325 

See  Appeal,  24 ;  Gontbmpt,  4 ;  Vbnue. 

DRAINAGE.    See  Dikes,  2 ;  Taxation,  4. 

EJECTMENT. 

Sufficiency  of  Plaintiff* ^  '^H^^ — Equitable  Mortgage.  A  deed 
absolute  in  form,  but  intended  as  a  mortgage  to  secure  a 
debt,  passes  no  title  to  the  grantee,  and  hence  does  not  af- 
ford such  title  as  to  uphold  an  action  of  ejectment. — Snyder 
V.  Parker 276 
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ELECTRIOAL  USES  AND  APPLIANCES.     See  Mastbr  and 
Sbbvant,  3. 

EMINENT  DOMAIN. 

Co$U  in  Condemnation  Proceedings —  ConitituHonal  Law, — Sec- 
tion 17,  Laws  1895,  p.  88  ( Bal.  Oode»  ^  B787 ),  providing  that 
when  condemnation  proceedings  are  instituted  against  any 
person  to  whom  tender  has  been  made,  and  sach  person 
shall  fail  to  recover  judgment  for  a  greater  sum  than  the 
amoont  tendered,  all  costs  of  such  condemnation  proceedings 
shall  be  taxed  against  him,  is  void,  since  it  is  in  conflict 
with  art.  1,  §  16,  of  the  constitution,  which  provides  that 
private  property  shall  not  be  taken  or  damaged  for  public 
or  private  use  without  just  compensation  having  been  first 
made,  or  paid  into  the  court  for  the  owner;  for  the  reason 
that  under  such  constitutional  guaranty  costs  cannot  be 
taxed  against  a  non-consenting  owner  in  condemnation  pro- 
ceedings.— Adams  County  v.  Dobschlag 356 

EQUITY. 

Jurisdiction  —  Collection  of  Taxes,  Courts  of  equity  have  no 
jurisdiction  to  collect  taxes  or  to  appoint  a  receiver  for  that 
purpose. — Pierce  County  v.  Merrill 175 

See  Attachmbnt,  1 ;  Cancsllation  of  Instbuments. 

ESTOPPEL.    See  Appbal,  11 ;  Bills  and  Notbs.  1 ;  Mobtoaob, 
] ;  Salbs,  7. 

EVIDENCE. 

1.  Transaction  with  Decedent  A  party  to  a  transaction  is  not 
barred  from  testifying  in  regard  thereto  by  the  death  of  one 
of  the  adverse  parties,  when  there  is  no  attempt  to  prove 
any  conversation  or  transaction  with  the  deceased  and  the 
testimony  is  confined  to  transactions  with  one  of  the  ad- 
verse parties  still  living. — Rauh  v.  SchoU 30 

2.  Admissions,  In  an  action  to  recover  for  the  value  of  labor 
performed  for  defendant,  it  is  competent  for  plaintiff  to  in- 
troduce in  evidence  a  memorandum  of  time  kept  under  the 
direction  of  defendant's  foreman,  as  an  admission  on  the 
part  of  the  defendant  supporting  plaintiff's  claim. —  Selber  v, 
Springhrook  Trout  Farm 49 

3.  Record  Showing  Appointmeat  of  Foreign  Administrator.  In 
an  action  in  the  courts  of  this  state  by  an  assignee  of  a  prom- 
issory note  and  mortgage,  which  had  been  assigned  to  him 
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by  a  foreign  administrator,  the  record  of  the  foreign  court 
showing  the  appointment  of  plaintiff's  assignor  as  adminis- 
trator is  admissible  in  evidence. —  Waldo  v.  Milroy 156 

4.  Admission  of  Agent.  The  admissions  of  one  who  was  acting 
as  agent  for  defendant  throughout  certain  transactions  as  to 
the  indebtedness  of  defendant  to  plaintiff's  assignor  grow- 
ing out  of  such  transactions,  are  admissible  in  evidence. — 
Wright  V,  Stewart 179 

5.  Burden  of  Proof.  The  burden  of  proof  rests  upon  that  party^ 
either  plaintiff  or  defendant,  who  holds  the  affirmative  of 
any  proposition  necessary  to  be  established. —  Id 179 

6.  Parol — Admissible  to  Show  Consideration.  Parol  testimony 
is  admissible  for  the  purpose  of  proving  the  real  considera- 
tion of  a  contract  which  recites  that  it  is  given  for  one  dol- 
lar and  **  other  considerations,*'  if  such  testimony  is  not  for 
the  purpose  of  contradicting  the  written  instrument  or  of  de- 
feating the  operative  effect  of  it,  but  merely  in  explanation 
of  how  the  contract  came  to  be  made,  and  the  consideration 

for  it.— Jd 179 

7.  Burden  of  Proof —  Illegality  of  Consideration.  In  an  action 
upon  a  written  contract  based  upon  a  valid  consideration, 
to  which  there  was  interposed  an  affirmative  defence  that 
the  contract  was  based  upon  an  illegal  consideration,  the 
burden  of  proof  is  on  defendants,  and  judgment  in  their 
favor  is  unwarranted  when  there  is  no  other  proof  of  the  il- 
legality of  the  consideration  than  such  as  is  contained  in 
plaintiff's  original  answers  to  interrogatories,  and  these  an- 
swers at  the  time  of  trial  had  been  explained  and  amended 
by  the  substitution  of  new  answers  showing  the  considera- 
tioD  to  be  the  same  as  re<'ited  in  the  contract. — Hoshor  «. 
Kautz    258 

8.  Secondary  Evidence —  Foundation  for.  When  a  letter  is  ad- 
missible in  evidence,  secondary  evidence  of  its  contents  is 
admissible,  when  the  witness  testifies  that  he  has  no  idea 
where  the  letter  is  and  cannot  produce  it  in  court. — State 

V.  Erving 435 

9.  Promissory  Notes —  Variation  by  Parol —  Wife*s  Personal 
Liability.  In  an  action  against  a  wife  upon  a  joint  and  sev- 
eral note  executed  by  herself  and  husband,  an  answer  alleg- 
ing a  parol  agreement  that  she  was  not  to  be  held  person- 
ally liable  thereon,  but  had  only  signed  it  as  a  member  of 
the  community,  does  not  constitute  a  defense. —  Hemrich 

V.  Wist 516 
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10.  Declarations  of  Party—  When  Admissible,  Declarations  of 
a  party  to  the  record,  not  given  for  the  parpose  of  impeacli- 
ment,  are  admisflible  against  him  as  independent  evidence 

in  chief.  —-BTart  v.  Pratt 560 

11.  Action  for  Personal  Injuries  —  Reputation  for  Sobriety,  In 
an  action  to  recover  for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence,  where  evidence  of 
plaintiff's  intoxication  at  tlie  time  of  the  injury  has  been 
admitted,  the  plaintiff  cannot,  in  order  to  rebut  such  evi- 
dence, prove  his  general  reputation  for  sobriety.  —  Carter  v. 
Seattle 607 

12.  Same  —  Pleading  and  Proof — Contributory  Negligence,  In 
a  negligence  case,  in  which  defendant  pleads  a  general 
denial,  and  also  plaintiff's  contributory  negligence,  and 
there  is  no  motion  to  make  the  answer  more  specific,  evi- 
dence of  plaintiff's  intoxication,  as  the  cause  of  the  injury 
received  by  him,  is  admissible.  —  Id 597 

13.  Hearsay,  Declarations  of  one  assuming  to  be  an  agent  as 
to  what  his  principal  said  or  concluded  to  do  respecting  a 
matter  in  controversy  are  inadmissible  on  the  ground  of 
being  hearsav  evidence.  —  Gregory  v.  Loose 599 

\4.  Proof  of  Agency  —  Declarations  of  Agent.  The  acts  and 
declarations  of  an  agent  are  not  competent  evidence  in  proof 
of  agency.  — Id 599 

15.  Parol  Proof —  False  Reffresentations,  Parol  proof  of  fraud- 
ulent representations  is  admissible  for  the  purpose  of  avoid- 
ing a  written  contract  induced  by  them,  and  it  is  immaterial 
whether  the  fraud  relates  to  the  consideration  or  to  the 
execution  of  the  contract.  —  Griffith  v.  Strand 686 

See  Executors  and  Administbatobs,  2;   Homicidb,  1; 
Larceny,  3. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Claims  Against  Decedent's  Estate  —  Action  on  Rejected  Claim, 
In  presenting  to  the  administrator  of  an  estate  a  claim 
based  upon  a  promissory  note,  a  copy  of  the  note  verified 
by  affidavit  is  sufficient  under  Code  Proc.,  §  980  (Bal.  Code, 
§  6229),  without  producing  the  original,  unless  the  produc- 
tion of  the  latter  for  examination  may  have  been  demanded 

by  the  administrator.  —  First  National  Bank  v.  Root Ill 

2.  Same — Evidence.  In  an  action  against  an  administrator  upon 
a  claim  founded  upon  a  promissory  note,  which  had  been 
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rejected  by  him,  both  the  original  note  and  the  rejected 
statement  of  claim  containing  a  copy  of  the  original  note, 
are  admissible  in  evidence.  —  Id Ill 

3.  Ancillary  AdminUtration  —  Necessity  for.  An  assignee  of  an 
administrator  appointed  in  one  state  may  bring  an  action 
in  another  without  administration  being  first  had  in  the 
latter  state  — Munson  v.  Exchange  National  BanM 125 

4.  Same.  The  assignee  of  a  foreign  administrator  may  main- 
tain an  action  in  the  courts  of  this  state,  althoagh  no 
administration  has  been  had  in  this  state  upon  that  portion 

of  decedent's  estate  situated  here.  — Waldo  v  MUroy 156 

5.  Administration  Out  of  Court — Presentation  of  Claims.  Where 
a  testator  has  disposed  of  his  estate  by  vesting  his  executors 
with  fall  authority  to  administer  same  without  the  inter- 
vention of  the  probate  court,  notice  to  creditors  is  not  neces- 
sary ;  and  hence  failure  to  present  a  claim  within  one  year 
after  publication  of  notice  to  creditors,  will  not  operate  to 
bar  action  thereon.  —  Moore  v.  Kirkman 605 

See  Assionmknt;  Evidbncb,  3. 

FORCIBLE  ENTRY  AND  DETAINER.    See  Constitutional  Law. 
3;  Damages. 

FRAUD. 

1.  Excessive  Capitalization  of  Corporation.  The  capitalization 
of  a  coal  mining  company  at  $5,000,000  is  not  shown  to  be 
fraudulent  by  the  fact  that  the  property  of  such  corporation 
consisted  of  coal  lands  purchased  by  the  promoters  of  the 
corporation  for  a  sum  less  than  $100,000,  where  the  grantors 
did  not  know  the  full  value  of  the  land  and  some  sold  for 
less  than  they  believed  it  worth  for  the  puri)08e  of  develop- 
ing that  section  of  the  country,  and  estimates  obtained  by 
the  promoters  showed  that  there  were  more  than  10,000,000 
tons  of  coal  in  the  land,  which  could  be  put  on  the  market 
at  a  profit  of  from  one  to  two  dollars  per  ton. — Manhattan 
Trust  Co.  V.  SeaUle  Coal  ds  Iron  Co 493 

2.  Enforcement  of  Mortgage  Invalid  in  Part.  The  fact  that  the 
holder  of  a  mortgage  covering  both  real  and  personal  property 
undertakes  to  enforce  the  claim  under  the  mortgage,  though 
the  mortgage  on  the  personalty  is  invalid,  is  not  sufficient 

to  establish  fraud  on  the  part  of  the  mortgagee. — Id 493 

See  Corporations,  8;  Evidbncb,  16;  Sales,  5-7;  Teial,  9. 
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FRAUDULENT  CONVEYANCES. 

1.  Mortgage  by  CorparaHon — Disaffirmance  by  Receiver  —  Rights 
01  Creditors,  A  receiver  of  an  insolvent  corporation  may, 
in  behalf  of  creditors  disaffirm  acts  of  the  corporation  and 
maintain  action  to  set  aside  transfers  and  conveyances  of 
the  corporate  property  made  in  fraud  of  their  rights. — Washr 
ington  Mill  Co,  v,  Sprague  Lumber  Co 165 

2.  Same — Where  mortgages  given  by  a  corporation  have  been 
declared  invalid  at  the  suit  of  a  receiver  of  the  corporation,  all 
bona  fide  creditors,  prior  as  well  as  subsequent,  are  entitled 
to  participate  in  whatever  funds  the  receiver  may  procure 

as  the  proceeds  of  the  property  of  the  corporation . — Id 165 

See  OoBPOBATiONs,  10. 

GARNISHMENT. 

Defenses  —  Motion  to  Quash  Oamishment.  Where  an  action  is 
brought  in  this  state  against  an  insolvent  foreign  corpora- 
tion, for  which  a  receiver  has  been  appointed  in  a  foreign 
jurisdiction,  to  whom  all  its  assets  have  been  assigned,  and 
a  writ  of  garnishment  has  been  issued  against  a  resident 
debtor  of  the  corporation  to  recover  upon  a  note  and  mort- 
gage, such  corporation  cannot  by  special  appearance  move 
to  quash  the  writ  of  garnishment,  as  whatever  interest  it 
has  in  the  mortgage  debt  may  be  asserted  in  conjunction 
with  the  defense  to  the  garnishment  set  up  by  the  payors  of 
the  note. — Prussian  National  Ins.  Co,  v.  Northwest  F.  &  M, 
Ins.  Co 281 

HARBORS. 

1.  Tide  Lands  —  Lease  for  Purposes  of  Navigation  and  Com^ 
merce  —  Construction  of  Constitutional  Provisions,  Under 
art.  15,  §  1,  of  the  constitution,  forbidding  the  sale  of  har- 
bor areas  and  providing  that  they '  'shall  be  forever  reserved 
for  landings,  wharves,  streets  and  other  conveniences  of 
navigation  and  commerce,"  the  term  "commerce"  must  be 
construed  as  modified  by  the  employment  of  the  term 
''navigation,"  and  the  commercial  use  of  such  areas  must 
be  restricted  to  such  as  are  aids  to  navigation ;  consequently 
the  erection  of  structures  on  such  areas  for  the  ''curing  and 
canning  of  fish,  maintaining  a  retail  and  wholesale  tish 
market  and  the  storage  of  ice  for  packing  and  handling 
fish,"  are  not  "conveniences  of  navigation  and  commerce," 
and  hence  not  permissible  under  the  constitution.  — State, 
ex  rel,  Denny  v.  Bridges 44 
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2.  Same.  Under  art.  16,  §  2,  of  the  constitution,  aathorizing 
the  legislatare  to  "provide  general  laws  for  the  leasing  of 
the  right  to  build  and  maintain  wharves,  docks  and  other 
siractures  upon  the  areas  mentioned  in  section  one"  of  said 
article,  the  term  "other  structures"  is  governed  by  the  rule 
of  ejusdem  generii,  and  falls  within  the  genta  "conveniences 
of  navigation  and  commerce,"  and  the  statute  (Lawn 
1897,  p.  255,  i 53:  Bal.  Code,  $2183),  passed  in  pursuance 
thereof  does  not  contemplate  leases  for  any  other  purpose. 
— ia   44 

HIGHWAYS. 

1.  AltercUion  and  Establishment  —  Order  of  County  Commission- 
ers —  Appeal.  A  final  order  of  the  board  of  county  commis- 
sioners vacating  a  road  and  establishing  another,  in  lieu 
thereof,  is  appealable.  —  Hull  v.  Stevenson 572 

2.  Same — Parties,  Under  Laws  1895,  p.  82,  ^  2,  giving  a  land- 
owner residing  in  the  vicinity  the  right  to  petition  for  the 
establishment  of  a  county  road,  although  he  does  not  own 
lands  abutting  thereon,  the  qualification  to  petition  for  the 
road  carries  with  it  the  right  to  resist,  if  so  desired,  and 
consequently  the  right  of  appeal  from  an  adverse  decision. 
—Id 572 

See    Dedication;    Municipal  Cobpobations,   1;    Tide 
Lands,  7. 

HOMICIDE. 

1.  Evidence  —  Possession  of  Weapon.  In  a  prosecution  for 
murder  to  which  the  defense  of  justifiable  homicide  has 
been  interposed  on  the  ground  that  deceased  made  an  assault 
with  a  pistol,  which  was  afterwards  found  on  the  ground 
near  where  the  killing  occurred  and  introduced  in  evidence, 
the  testimony  of  persons  likely  to  know  whether  deceased 
ever  owned  the  pistol  is  admissible  for  the  purpose  of  estab- 
lishing that  deceased  had  never  been  seen  with  the  pistol 
introduced  in  evidence.  —  State  v .  Lattin 57 

2.  Murder  —  Svfficiency  of  Information.  An  information  charg- 
ing murder  sufficiently  describes  the  crime,  when  it  alleges 
that  defendant  *'  did  purposely  and  of  deliberate  and  pre- 
meditated malice,  killed  one  Kelly  Annan,  as  follows" 
(describing  the  manner  of  killing),  although  the  informa- 
tion does  not  allege  that  the  particular  acts  or  Lnstrnmen- 
ities  of  the  killing  were  done  unlawfully,  with  deliberate 
and  premeditated  malice.  —  State  v.  Johnny  Tommy 270 
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3.  Murder  in  Second  Degree  —  Sufficiency  of  Evidence.  A  ver- 
dict finding  defendant  guilty  of  murder  in  the  second  degree 
is  warranted,  when  it  appears  from  the  evidence  that 
deceased  was  foand  at  the  bottom  of  an  abandoned  well  on 
an  unocxsupied  farm  on  Whidby  Island  some  three  years 
after  his  disappearance,  with  marks  on  his  skull  indicating 
he  had  been  struck  there  by  a  blunt  instrument;  that 
deceased  was  last  seen  alive  in  company  with  defendant, 
going  in  the  direction  of  the  premises  where  the  body  was 
afterward  discovered;  that  defendant  and  deceased  had 
become  acquainted  in  the  city  of  Seattle  at  a  time  when 
deceased  had  money  on  his  person ;  that  defendant  induced 
deceased  to  go  to  Whidby  Island,  promising  him  employ- 
ment; that  defendant  represented,  upon  being  asked  what 
had  become  of  his  friend  (deceased),  that  the  latter  had 
returned  to  Seattle  the  day  before ;  that  there  was  but  one 
boat  a  day  from  the  island,  and  that  deceased  did  not  take 
the  boat  on  the  day  indicated  by  defendant ;  that  the  island 
was  sparsely  settled,  the  people  well  known  to  one  another, 
and  the  movement  of  strangers  always  a  matter  of  note; 
that  defendant  left  the  island  and  lived  under  an  assumed 
name;  that  when  arrested  he  denied  his  real  name  and 
claimed  he  never  knew  such  a  man  as  the  deceased.  —  State 
v.  Erving 485 

HORSE  AND  STREET  RAILROADS.     See  Stbbkt  Railways. 

HUSBAND  AND  WIFE. 

Relative  Rights  of  Community  and  Individual  Creditors.  Com- 
munity personalty  is  subject  to  execution  upon  a  judgment 
for  the  separate  debt  of  one  of  the  spouses,  even  as  against 
community  creditors,  when  the  latter  have  not  obtained  a 
prior  specific  lien  on  the  property.—  Morse  v.  Estabrook 92 

See  Cancellation  op  Instrumkntb  ;  Evidence,  9. 

INDICTMENT  AND  INFORMATION. 

1.  Assault  mth  Intent  to  Commit  Crime  —  Sufficiency  of  Injov 
matiwi.  Under  the  rule  that  it  is  not  essential  to  use  the 
words  of  the  statute  if  others  of  like  import  are  used,  an  in- 
formation charging  defendant  with  making  an  unlawful 
and  felonius  assault  is  equivalent  to  charging  it  as  made 
'*  in  a  rude,  insolent  and  angry  manner.'' — Slate  v.  Bohn. . .    36 

47—19  WASH. 
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2.  Same,  When  an  information  alleges  a  consammated 
sault  in  the  attempt  to  commit  a  crime,  a  farther  allegation 
that  defendant  had  the  present  ability  to  carry  the  attempt 
into  execution  is  surpluaage  and  not  necessary  to  be  al- 
leged.— Stale  V,  Bohn 36 

3.  Accessory  Before  the  Fact  —  Sufficiency  of  Information  — 
Rights  of  AccvLsed,  One  guilty  as  an  accessory  to  the  crime 
of  rape  by  procuring  its  commission  by  another  cannot  be 
convicted  under  an  information  charging  him  as  a  principal 
with  the  commission  of  the  crime  by  having  carnal  knowl- 
edge of  the  prosecutrix,  as  such  an  information  would  be  in 
violation  of  his  constitutional  right  (  art.  1,  ^  22 )  to  be  in- 
formed of  the  nature  and  cause  of  the  accusation  against 
him.— /Siato  v.  Oifford 464 

Bee  Criminal  Law,  18;  Homicidb,  2;  Labgbnt,  1,  2; 
Rapb;  Robbbby. 

INJUNCTION. 

WTien  Lies  —  Restraining  Performace  of  Official  Duties,  Injunc- 
tion will  not  lie  to  restrain  the  officers  of  the  state  from 
complying  with  the  provisions  of  an  act  of  the  legislature 
requiring  them  to  perform  certain  public  duties,  in  the  ab- 
sence of  a  showing  that  the  complainant  will  be  pecaniar^ 
ily  and  directly  injured  by  the  acts  complained  ot. — ^^niir 
ingham  v.  Cheetham 657 

INSANE  PERSONS. 

Action  Against  Insane  Person  —  Ouardian  ctd  Litem.  Where 
plaintiff  knows,  either  at  the  time  of  service  of  summons  or 
at  the  time  of  rendition  of  judgment  that  defendant  is  non 
compos  mentis  it  is  incumbent  on  him  to  suggest  it  to  the 
court,  in  order  that  a  guardian  ad  litem  may  be  appointed. 
— Townsend  «.  Price 415 

INSOLVENCY.    See  Cobpobations,  10, 11, 13 ;  Fbaudulbnt  Con- 

VBYANCBS,  1. 

INTEREST. 

On  State  Warrants — Rate,  Under  §3  of  the  act  of  March  20, 
1895,  (Laws  1895,  p.  349.  Bal.  Code,  $3670),  providing  that 
all  state  warrants  shall  draw  interest  at  a  rate  not  greater 
than  eight  per  centum  per  annum,  unless  a  less  rate  be 
specified  therein,  the  state  treasurer  must  pay  eight  per 
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centum  on  state  warrants  issaed  sabsequent  to  the  passage 
of  the  act,  and  which  contain  no  provision  as  to  the  rate  of 
interest,  although  another  section  of  the  same  act  provides 
that  the  legal  rate  shall  be  seven  per  cent,  as  to  private 
contracts,  where  no  different  rate  is  agreed  to  in  writing. — 
Spokane  and  Eastern  Trust  Co.  v.  Young 122 

See  Municipal  Ck>BPOBATioMS,  7-9. 

INTERPLEADER. 

When  Lies.  A  complaint  of  interpleader  does  not  state  a 
cause  of  action,  though  alleging  that  plaintiffs  hold  a  sum  of 
money  claimed  by  different  parties,  whose  rights  they  desire 
adjudicated,  when  it  further  appears  from  the  complaint 
that  the  money  is  the  proceeds  from  the  sale  of  a  boom 
of  logs,  which  had  been  levied  upon  by  a  judgment 
creditor  of  one  of  the  parties  in  a  logging  firm,  that  the 
plaintiffs  bad  set  up  a  claim  of  ownership  under  a  contract 
with  the  firm  and  given  a  bond  for  possession  of  the  logs, 
and  that,  upon  a  trial  of  their  claim,  the  judgment  creditor 
had  been  given  judgment  against  plaintiffs  on  their 
forthcoming  bond  for  the  value  of  the  logs. — Carstens  v. 
Gustin 408 

INTERVENTION.    See  Appbal,  14 ;  Judgmbnt,  13. 
IRRIGATION.    See  Mandamus,  2,  3. 

JUDGES. 

1.  Powers  of  Outgoing  Judge —  Certification  of  Statement  of  Facts, 
The  settlement  and  certifying  of  a  statement  of  facts  by  the 
court  is  a  judicial  act,  which  can  be  exercised  only  by  one 
vested  with  judicial  power;  hence  the  act  of  March  8, 1893  (Bal. 
Code,  §5061),  which  authorizes  and  requires  a  judge  whose 
term  of  office  has  expired  to  settle  statements  of  tacts  in 
actions  previously  tried  before  him,  is  invalid  and  uncon- 
stitutional, as  attempting  to  impose  judicial  functions  on 
one  whose  judicial  powers,  as  prescribed  under  the  constitu- 
tion, have  terminated  with  the  expiration  of  his  term  of 
office.— -ETaHam  v.  Tillinghast 20 

2.  Powers  of  Incoming  Judge  —  Rendition  of  Judgment.  Where 
the  term  of  a  trial  judge  has  expired  judgment  may  properly 

be  rendered  by  the  succeeding  judge. — Bauh  v.  SchoU 30 

See  Appeal,  4. 
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1.  Time  of  Rendition,  Where,  after  verdict,  a  motion  for  a 
new  trial  has  been  interposed,  the  rendition  of  jadgment  at 
the  time  of  deciding  such  motion  is  timely. —  Rauh  v.  Sckoll    30 

2.  Res  Judicata  —  Parties  Bound — Assignees.  Where  the  issae 
has  been  raised  and  determined  in  an  action  by  a  bank 
upon  a  note  and  over  draft  that  defendant,  who  had  served 
the  bank  as  attorney,  was  entitled  to  nothing  on  a  counter- 
claim for  services  rendered,  an  assignee  of  the  bank  who 
has  taken  all  its  assets  in  consideration  of  discharging  all 
its  liabilities  is  entitled  to  plead  such  judgment  as  res  judi- 
cata in  an  action  against  it  on  account  of  such  services 
brought  by  an  assignee  of  the  attorney,  who  acquired  his 
claim  pending  the  former  action.  —  Davis  v.  Seattle  National 
Bank 65 

3.  Same  —  To  be  Determined  by  the  Issues,  In  determining 
whether  the  subject  matter  of  litigation  is  res  judicata  as  to 
parties  and  tbeir  privies,  the  court  is  governed  only  by  the 
issues  and  judgment  in  the  prior  action,  and  cannot  con- 
sider grounds  for  the  judgment  which  are  not  contained  in 
the  record.  —  Id 65 

4.  Setting  Aside  Judgment  —  Procedure,  A  court  has  no  author- 
ity to  vacate  its  judgment  on  motion  made  therefor  years 
after  its  rendition,  but  the  defendant  must  proceed  by  an 
action  in  equity  to  set  aside  the  judgment.  —  State,  ex  reL 
Boyle  V.  Superior  Court 12& 

5.  Time  of  Entry,  The  entry  of  a  judgment  some  six  months 
after  its  rendition  does  not  render  it  void  under  the  consti- 
tutional provision  requiring  a  decision  by  the  superior  court 
within  ninety  days  after  the  final  submission  of  any  cause 
to  it,  when  the  decision  of  the  court  was  in  fact  given  orally 
at  the  close  of  the  tria,l.—West  Philadelphia  Title  &  Trust 
Co,  V.  Olympia 150 

6.  Vacation  of — Time  of  Application  for.  Where  all  questions 
concerning  the  validity  of  certain  city  warrants  have  been 
tried  and  determined  in  an  action  against  the  original  payee 
of  the  warrants,  an  action  by  his  assignee  to  vacate  the 
judgment,  more  than  four  years  alter  the  entryof  judgment 

in  the  original  action,  is  not  seasonably  made.  —  Id 150 

7.  Res  Judicata,  A  judgment  against  plaintiff  in  an  action 
seeking  to  enjoin  defendants  from  wharfing  a  strip  of  tide 
land  abutting  on  land  purchased  by  them  of  plaintiff,  which 
disputed  strip  had  been  occupied  by  them  over  twenty 
years,  is  conclusive  on    the  parties  and   those   claiming 
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through  them,  as  to  the  title  to  the  disputed  strip.  —  Denny 
V.  Northern  Pacific  Ry,  Co 298 

8.  Foreclosure  of  Mortgage — Judgment  Lien,  Under  Code  Proc. , 
^  449,  providing  that  a  judgment  lien  shall  attach  from  the 
date  of  judgment,  if  a  transcript  thereof  be  filed  in  the 
county  auditor's  office  within  twenty  days,  a  decree  of  fore- 
closure becomes  a  lien  upon  the  mortgagor's  general  realty 
for  any  deficiency  after  sale  of  the  mortgaged  premises  from 
the  day  of  its  rendition,  in  case  a  transcript  of  the  decree  is 
filed  within  twenty  days  thereafter.  — W.  P,  Fuller  d:  Co.  v. 
Hull 400 

9.  Transcripts  —  Necessary  Parties.  Under  Code  Proc. ,  4  449, 
providing  that  the  transcripts  of  judgments  shall  contain 
**tbe  names  at  length  of  all  the  parties/'  it  is  necessary  to 
include  only  the  names  of  parties  against  whom  a  money 
judgment  is  rendered.  — Id 400 

10.  Res  Judicata  —  Subjects  Concluded  by  Prior  Action.  In  a 
mandamus  proceeding  to  compel  a  county  auditor  to  draw  a 
warrant  for  the  salary  of  a  justice  of  the  x>eace,  the  defend- 
ant cannot  raise  the  defense  that  the  city  in  which  the  jus- 
tice had  jurisdiction  had  a  population  less  than  5,000  and 
that  the  justice  had  waived  his  right  to  salary  through  fail- 
ure to  pay  into  the  county  treasury  the  fees  collected  by 
him,  when  such  questions  have  already  been  decided 
adversely  to  the  county  in  an  injunctional  suit  brought  by 
the  county  attorney  in  his  own  name,  but  in  the  interest  of 
the  county,  which  authorized  the  proceedings  and  paid  the 
costs  of  the  action,  for  the  purpose  of  determining  the  liabil- 
ity of  the  county  on  account  of  the  claim  at  bar  and  others 

of  similar  nature.  —  State,  ex  reL  Porter  v,  Headlee 477 

11.  Same — Parties  Concluded.  A  judgment  giving  priority  to 
tlie  claims  of  certain  general  creditors  of  a  corporation  over 
the  holders  of  bonds  secured  by  a  trust  deed  executed  by 
such  corporation,  rendered  in  an  action  to  foreclose  such 
deed  brought  by  the  trustee  therein,  is  conclusive  on  all  the 
bondholders,  where  the  trast  deed  provided  that  such  trus- 
tees should  be  trustee  for  all  the  bondholders  and  have  the 
exclusive  right  to  bring  suit  on  the  request  of  a  majority, 
and  that  no  bondholder  should  be  entitled  to  sue  without 
having  first  requested  the  trustee  to  sue.  —  Manhattan  Trust 

Co.  V.  SeaUle  Coal  <fe  Iron  Co 493 

12.  Ex  Parte  Modification.  The  vacating  of  a  judgment  on  the 
pleadings,  on  defendant's  motion  for  a  new  trial,  and  enter- 
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ing  judgment  for  a  less  sum,  in  the  absence  of  plaintiffe, 
is  prejudicial  error,  when  the  pleadings  are  so  vague  and 
confusing  that  it  is  difficult  to  determine  exactly  what  the 
issue  is.  —  Griffith  v.  MaxweU 614 

\Z,  J^idgmenL  on  Demurrer — ConclusiveneM.  Where  a  third 
party  intervenes  in  a  pending  action  for  the  purpose  of 
claiming  property,  and  judgment  is  rendered  against  inter- 
venor  upon  demurrer  to  the  complaint  in  intervention,  such 
judgment  is  conclusive  against  the  assertion  of  the  same 
rights  in  a  subsequent  action.  —  PlarU  v.  Carpenter 621 

14.  Void  Judgment — Persons  Concluded,  A  party  or  officer  is  not 
bound  by  a  void  injunction  or  order  of  the  court,  and  will 
not  be  punished  for  its  violation.  —  Savage  v.  Sternberg 679 

See  Appeal,  32,  84;  Constitutional  Law,  2;  Co8T8,1,2; 
Judges,  2;  Mobtoaoe,  4;  Pleading,  7;  Pbohibition, 
Writ  of,  8. 

JUKY. 

1.  Qualifications  of  Jurors  —  Householders.  Jurors  must  be 
householders,  whether  summoned  on  a  regular  panel  or  on 
an  open  venire  to  complete  the  panel,  under  Laws  1895,  p. 
139,  providing  that  jurors  summoned  to  serve  on  grand  and 
petit  juries  shall  be  householders,  and  under  Code  Proc.,  } 
839  ( Bal.  Code,  !  4978 ),  which  requires  a  juror  summoned 
on  an  open  venire  to  have  the  same  qualifications  as  if  he 
had  been  previously  selected  on  the  original  list.— State  v. 
Lattin 57 

2.  Competency  —  Bias.  Where  a  juror  discloses  on  his  exam- 
ination that  he  has  an  opinion  as  to  the  guilt  or  innocence 
of  the  defendant,  which  it  would  take  evidence  to  remove, 
and  it  does  not  clearly  appear  that  he  could  nevertheless 
accord  the  defendant  a  fair  and  impartial  trial,  be  is  subject 

to  challenge  for  cause — Id 57 

See  Criminal  Law,  4,  6,  7,  11 ;  Trial,  5. 
JUSTICE  OF  THE  PEACE.    See  Counties,  3;  Judgment,  10. 

LANDLORD  AND  TENANT. 

1.  Surrender  of  Lease  —  Evidence,  Although  a  lease  for  a  term 
of  years  may  be  required  by  the  statute  of  frauds  to  be  put 
in  writing,  a  writing  signed  by  the  lessee  and  delivered  to 
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the  revenioner  is  not  necessary  in  order  to  effect  a  surren- 
der of  the  leasehold  interest,  if  there  are  acts  which  are 
equivalent  to  an  agreement  on  the  part  of  the  tenant  to 
abandon,  and  on  the  part  of  the  landlord  to  resume,  pos- 
session of  the  demised  premises. — Hart  v,  Pratt 560 

2.  Same.  A  jury  is  warranted  in  finding  that  a  tenant  surren- 
dered his  interest  under  a  leasee,  when  the  evidence  shows 
he  knew  of  the  sale  of  the  premises,  and,  after  demand  that 
he  remove,  gave  up  control  of  the  property,  oflfered  to  do 
work  about  the  place  in  consideration  of  the  use  of  the  dwel- 
ling house  occupied  by  him,  and  declined  to  leave  in  the 
end,  on  account  of  a  difficulty  he  had  with  the  purchaser's 
agent,— Jd 560 

3.  Same — Surrender  to  Agent,  A  tenant  may  make  surrender 
of  his  interest  under  a  lease  to  the  reversioner's  agent,  as 
well  as  the  reversioner  himself  — Id 560 

See  Tide  Lands,  1. 

LARCENY. 

1.  Sufficiency  of  Information — Description  of  Money.  In  an 
information  charging  the  larceny  of  money  a  description  of 
the  property  stolen  as  being  two  one  hundred  dollar  bills  and 
one  fifty  dollar  bill,  lawful  money  of  the  United  States,  is 
sufficient  under  Code  Proc.,  §  1253  (Bal.  Code,  ^6859),  which 
provides  that  in  such  cases  it  is  sufficient  to  allege  the  lar- 
ceny to  be  of  money  or  bank  notes,  without  specifying  the 
coin,  number  or  denomination  or  kind  thereof. —  State  v. 
Burns 62 

2.  Evidence —  Variance.  The  fact  that  an  information  charg- 
ing the  larceny  of  money,  after  naming  the  number  and 
denomination  of  the  bills,  alleges  further  "  a  more  exact 
description  being  not  now  known,"  while  a  witness  for  the 
state  gives  an  exact  description  of  the  bills  in  his  testimony, 
does  not  constitute  a  fatal  variance,  when  there  is  no  show- 
ing of  want  of  diligence  on  the  part  of  the  prosecuting  attor- 
ney to  ascertain  and  charge  the  exact  description.— Id 52 

3.  Same — Relevancy.  In  a  prosecution  for  larceny  of  money, 
it  is  competent  to  put  in  evidence  the  money  taken  from  the 
defendant's  person  when  arrested,  although  not  identified 
as  a  part  of  the  stolen  money,  merely  as  a  circumstance 
showing  he  had  money  when  arrested,  which  the  jury  might 
properly  consider. — Id 62 
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LEVY  AND  SEIZURE.    See  Husband  and  Wite;  Mobtoagx,  5. 

LIMITATION  OF  ACTIONS. 

1.  Partial  Payment — Burden  of  Proof  ,  Where  the  bar  of  the 
Btatate  of  limitations  has  been  pleaded  against  an  action  on 
account,  the  burden  of  relieving  the  account  of  the  bar  bj 
proof  of  partial  payment  within  the  period  of  limitation,  is 
upon  the  plaintiff,  and,  in  case  of  denial  of  part  payment  by 
defendant,  can  be  established  only  by  clear  and  convincing 
testimony, — Gibson  v.  Kerry 159 

2.  Official  Bonds  —  Action  on.  Where  the  duties  of  a  public 
officer  are  prescribed  by  statute,  and  to  secure  their  proper 
performance  an  official  bond  is  given  by  him,  such  bond 
creates  no  obligation  in  itself,  but  merely  operates  as  collat- 
teral  8e<!urity  for  the  proper  discharge  of  his  official  duties ; 
and  an  action  on  the  bond  on  acount  of  a  breach  of  official 
duty  would  not  be  an  action  on  a  written  contract,  and 
would,  consequently,  be  barred  under  the  statutory  limitation 
of  three  years  upon  the  commencement  of  actions  "upon  a 
contract  or  liability,  exprOHS  or  implied,  which  is  not  in 
writing,  and  does  not  arise  out  of  any  written  instrument." 

— Spokane  County  v.  Prescott 418 

3.  Same  —  Leave  of  Court  to  Sue  —  Running  of  Statute.  The 
disability  to  begin  action  upon  an  official  bond,  imposed  by 
^5686,  Bal.  Code,  until  leave  of  court  shall  be  obtained 
therefor,  would  not  enlarge  the  statute  of  limitations,  when 
the  plaintiff  had  the  option  at  any  time  to  obtain  leave  of 
court  to  bring  its  action,  and  the  failure  to  obtain  leave  was 
due  to  its  own  delinquency.— Jd 418 

See  Oriminal  Law,  18,  19;  Plbading,  8,  9. 

LIS  PENDENS. 

1.  Notice  Executed  by  Attorney.  A  lis  pendens  notice  may  prop- 
erly be  signed  by  the  attorney  of  the  party  desiring  to  file 

it  as  well  as  by  the  party  himself.  —  Eldridge  v.  Stefiger    . .  697 

2.  When  Uneffective  as  Constructive  Notice.  Under  Laws  1898, 
p.  413,  providing  that  every  person  whose  conveyance  or 
incumbrance  is  executed  or  recorded  subsequently  to  the 
filing  of  lis  pendens  notice  shall  be  deemed  a  subsequent 
purchaser  or  incumbrancer,  and  shall  be  bound  by  all  pro- 
ceedings taken  after  the  filing  of  such  notice  to  the  same 
extent  as  if  he  were  a  party  to  the  action,  one  who  has 
taken  a  mortgage  with  knowledge  of  an  outstanding  unre- 
corded deed  on  the  premises  cannot  bind  the  holder  of  the 
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unrecorded  deed  by  filing  notice  of  lis  pendens  upon  the 
institution  of  a  suit  to  foreclose  his  mor^^age.  — Id 697 

See  Pbohibction,  Writ  of,  2. 
LOGS  AND  LOGGING.    See  Principal  akd  Aqbnt. 

LOTTERIES. 

1.  Constitutional  Law  —  Prohibition  of  Lotteries. — The  consti- 
tutional provision  (art.  2,  §  24)  that  "the  l^slature  shall 
never  authorize  any  lottery"  is  mandatory  and  self-execut- 
ing and  prohibitory  of  lotteries  for  any  purpose,  charitable 

or  otherwise.  —  Seattle  v.  Chin  Let 88 

2.  Same,  The  provision  in  Penal  Code,  §  139  (Bal.  Code,  §  7269), 
permitting  lotteries  for  charitable  purposes,  although  enacted 
prior  to  the  framing  of  the  constitution,  falls  within  the 
constitutional  prohibition  against  lotteries,  and  is  therefore 
invalid.  —  Id ...    38 

MANDAMUS. 

1.  Office  —  Trial  of  Title,  Mandamus  is  not  the  proper  remedy, 
when  the  title  to  an  office  is  in  controversy. — Lynde  v,  Dibr 

ble 828 

2.  Enforcement  of  Assessments  Against  Irrigation  Districts — Par- 
ties, Where  it  is  made  the  duty  of  the  county  commission- 
ers to  make  an  assessment  to  pay  the  interest  upon  the  bonds 
of  an  irrigation  district,  upon  the  failure  of  the  district  di- 
rectors to  make  provision  therefor,  mandamus  will  lie  to 
compel  the  county  commissioners  to  levy  such  assessment, 
if  the  right  to  relief  is  clear,  and  in  such  an  action  the  irri- 
gation district  is  not  a  necessary  party,  when  the  legality  of 
the  bonds  has  already  been  determined  in  another  action  to 

which  it  was  a  party.— /S<a(^,  ex  rel,  Witherop  v.  Brown 383 

3.  Same  —  Demand.  Demand  upon  the  officers  of  an  irriga- 
tion district  to  make  an  assessment  to  pay  interest  on  bonds 
is  unnecessary,  when  by  unroasonable  delay  they  have  lost 
the  power  to  make  the  levy  and  the  duty  has  devolved  upon 
the  county  commissioners. — Id 383 

4.  To  Railway  Company  —  Operation  of  Line  —  Prior  Demand  — 
Disuse  of  Franchises,  Mandamus  will  lie  to  compel  a  street 
railway  company  to  resame  the  operation  of  a  line  which  it 
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has  discontinued  withont  any  prior  demand  for  the  perform- 
ance of  its  duty  to  the  public  in  that  respect. — Stale,  ex  reL 
Orinsfelder  v.  Spokane  Su  By.  Co 518 

5.  Same.  Where  a  street  railway  company  attempts  to  discon- 
tinue the  operation  of  a  line,  after  acquiring;  the  right  and 
commencing  the^rformanoe  of  the  service,  its  duty  to  con- 
tinue the  operation  of  the  railway  may  be  enforced  by  man- 
damus.—/d 618 

6.  Sajne  —  Parties,  A  private  individual  who  has  bought  con- 
siderable property  near  the  end  of  a  street  railway  line  and 
has  improved  the  property  and  made  his  residence  there,  re- 
lying upon  the  operation  of  the  line,  has  such  a  material  in- 
terest as  to  be  a  proper  relator  in  proceedings  by  mandamus 
to  enforce  the  performance  of  the  railway  company's  public 
duty  to  operate  its  line.— /d 518 

7.  City  Warrants  —  Non-Payment — Remedies.  Where  warrants 
have  been  issued  by  a  city,  the  proper  remedy  is  not  an  ac- 
tion at  law  to  recover  the  amount  due  thereon,  but  manda- 
mus to  compel  their  payment,  even  if  the  liability  of  the 
city  is  disputed  on  the  ground  they  have  been  once  paid  or 
are  forgeries,  since  Law  1895,  p.  118,  §  21  (Bal.  Code,  ^ 
5760 ),  permits  the  trial  of  disputed  questions  of  fact  in  man- 
damus proceedings. — Bacon  v.  Tacoma 674 

8.  City  Warrants  —  Mandamus  to  Enforce  Payment  —  Defenses. 
The  fact  that  a  city  has  been  enjoined  from  paying  certain 
warrants  cannot  be  set  up  as  a  defense  to  mandamus  pro- 
ceedings to  compel  payment  by  one  who  was  not  a  party  to 
the  injunction  suit. — Savage  v.  Sternberg 679 

9.  Same  —  Parties.  In  an  action  of  mandamus  by  a  warrant 
holder  against  a  city  treasurer  to  enforce  payment  of  a  war- 
rant duly  executed  by  the  proper  city  officers,  the  city  is 
not  a  necessary  party  defendant,  as  the  presumption  is  that 
the  claim  evidenced  by  the  warrant  was  properly  audited 
and  allowed  — Id. 679 

See  Municipal  Corporations,  9. 

MASTER  AND  SERVANT. 

1 .  Negligence  of  Master  —  Employment  of  Incompetent  Servant. 
The  negligence  of  a  coal  company  in  employing  an  incom- 
petent door  tender,  by  reason  of  which  injuries  were  sus- 
tained by  a  fellow  servant,  is  established  by  evidence 
showing  that  the  door  tender  was  a  boy  fourteen  and  a  half 


INDEX— Vol.  19.  747 


MASTER  AND  BERVANT— Continued. 

yean  old ;  that  his  duty  consisted,  for  thirteen  hours  a  day, 
in  opening  a  door  in  a  dark  mine  gangway  for  approaching 
trains ;  that  there  was  a  heavy  pressure  of  air  against  the 
door,  which  was  increased  whenever  a  train  approached, 
rendering  it  difficult  to  open;  that  the  hoy  had  been 
employed  but  a  short  time,  had  once  before  failed  to  get  the 
door  open,  had  been  complained  against  and  his  removal 
promised  several  days  before  the  injuries  occurred ;  that  at 
the  time  of  the  accident  he  did  not  notice  the  approach  of 
the  train,  though  signalled  by  whistle,  quickly  enough  to 
open  the  door;  and  that  the  engine  crashed  through  the 
door,  causing  the  injuries  complained  of  to  the  plaintiff.  — 
Carlson  v  Wilkeaon  Coal  <k  Coke  Co 473 

2.  Personal  Injury — Fellow  Servant.  A  millwright  employed 
to  make  repairs  and  alterations  about  a  mill  and  a  sawyer 
engaged  in  operating  a  saw  therein  are  not  fellow  servants ; 
and  where  the  millwright,  while  employed  in  making  alter- 
ations in  the  mill,  above  where  the  sawyer  is  at  work, 
leaves  a  heavy  chisel  on  a  beam,  from  which  it  i^  j  ^rred  by 
the  vibration  of  the  machinery,  causing  it  to  fall  and  injure 
the  sawyer,  the  latter  can  recover  from  their  common 
employer  for  the  injuries  sustained.  —  Hammarberg  v.  St. 
Paul  <fc  Tacoma  Lumber  Co 687 

S.  Injuries  to  Servant — Contributory  Negligence  —  Electrical 
Appliances,  A  lineman  in  the  employ  of  a  telephone  com- 
pany, among  whose  duties  was  the  inspection  of  poles  and 
wires,  and  who  was  equipped  with  apparatus  for  testing 
electric  insulators,  was  chargeable  with  contributoiy  negli- 
gence, as  the  direct  cause  of  injuries  received  while  climb- 
ing a  pole  used  jointly  by  the  telephone  company  and  an 
electric  railway,  by  reason  of  his  coming  in  contact  with  a 
guy  wire  supporting  a  trolley  wire,  which  had  become  highly 
charged  with  electricity,  owing  to  the  breaking  of  an  insula- 
tor, when  by  the  exercise  of  care  on  his  part  he  could  have 
learned  of  the  danger.  —  Anderson  v.  Inland  Telephone  <k 
Telegraph  Co 575 

MORTGAGE. 

1.  Foreclosure  —  Estoppel,  Where  defendants  in  an  action  for 
the  foreclosure  of  a  mortgage  are  given  the  privilege  of  elect- 
ing which  one  of  two  instruments  given  upon  the  same  prop- 
erty to  secure  the  same  debt  shall  be  forecloeed,  they  cannot 
raise  the  defense  that  the  instrument  chosen  by  them  had 
been  surrendered  and  canceled.  —  Conklin  v.  Buckley 262 
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2.  Assignment.  Where  suit  has  been  inetituted  by  an  assignee 
to  foreclose  a  mortgage  which  had  been  daly  transferred  to 
him,  and  the  defendant,  having  been  given  an  election 
between  two  instruments  given  for  the  same  debt, 
chooses  the  one  for  foreclosure  which  had  not  been  assigned, 
equity  would  look  to  the  substance  of  the  matter  and  treat 
the  assignment  as  covering  the  mortgage  so  selected  by  the 
defendant.  — Id 282 

8.  Foreclosure — Sale  by  Parcels  —  Redemption.  Where  mort- 
gaged premises  have  been  sold  by  the  sheriff,  on  foreclosure 
in  parcels,  and  the  sale  has  been  confirmed  by  the  court, 
the  mortgagee  is  entitled  to  redeem  any  parcel  so  sold  sep- 
arately by  tendering  the  amount  for  which  it  was  sold, 
together  with  interest  on  same  and  taxes  and  posts  charge- 
able against  said  tract,  under  the  provisions  of  Code  Proc., 
^  604  (Bal.  Code,  $  6288),  authorizing  the  sheriff  to  sell  lota 
and  parcels  separately  or  together,  as  he  shall  deem  moet 
advantageous,  and  of  ^  612,  allowing  redemption  of  prop- 
erty sold  subject  to  redemption,  *'or  any  part  thereoi  separ- 
ately sold."  —  State f  ex  rel.  Twiss  v.  Carpenter 878 

4.  Foreclosure — Deficiency  Judgment  —  Pleading.  A  deficiency 
judgment  is  warranted,  upon  foreclosure  of  a  mortgage, 
when  the  prayer  of  the  complaint  asks  for  judgment  against 

.  defendant  for  the  sum  secured,  that  the  mortgage  be  fore- 
closed, tiie  premises  sold  and  the  proceeds  applied  upon  the 
mortgage,  and  for  general  relief.  —  Rogers  v.  Turner 3tt0 

6.  Same — Execution  for  Deficiency  —  Presumption.  Where  a 
general  execution  has  been  issued  upon  a  decree  of  fore- 
closure, it  will  be  presumed,  in  the  absence  of  proof  to  the 
contrary,  that  the  mortgaged  premises  were  duly  sold  and 
the  special  writ  therefor  returned. — W,  P.  Fuller  &  Co*  v, 
Hull    400 

6.  Validity  —  Mortgage  Based  on  Conditions.  A  covenant  in  a 
mortgage  that  in  case  the  mortgaged  premises  should  ever 
be  alienated  or  abandoned  for  church  purposes  the  mort- 
gage debt  should  become  due  and  payable  is  not  void  as 
being  in  restraint  of  alienation.  —  Board  of  Church  Erection 
Fund  V.  First  Presbyterian  Church 455 

7.  Same.  A  covenant  in  a  mortgage  given  by  a  Presbyterian 
church  for  money  loaned  from  the  erection  fund  of  the  Gen- 
eral Assembly  of  that  denomination,  that  the  debt  should 
become  due  if  the  church  should  cease  to  be  connected  with 
the  General  Assembly,  is  not  a  covenant  contrary  to  public 
policy  nor  in  restraint  of  religious  belief.  — Id 455 
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8.  Same —  Debt  Payable  Contingently.  A  mortgage  is  not  void 
because  the  debt  is  made  payable  upon  the  happening  of  a 
contingency  and  no  time  for  payment  is  mentioned  in  the 
mortgage.  —  Id   466 

9.  Same  —  Right  to  Enforce  Payment.  A'  covenant  in  a  mort- 
gage providing  that  in  case  the  mortgaged  premises  be  alien- 
ated or  abandoned  as  a  house  of  worship,  except  for  the  * 
building  or  purchase  of  a  better  one,  the  mortgage  should 
become  due  and  subject  to  foreclosure,  is  broken  by  the 
mortgagor's  allowing  the  property  to  be  sold  on  execution 
and  the  church  to  be  dispossessed  of  the  premises  by  the 
issuance  of  a  writ  of  assistance  to  the  purchaser. — Id 456 

10.  Assumption  by  Agent  —  Ratification.  Although  a  deed  of 
mortgaged  premises  containing  an  assumption  of  the  mort- 
gage debt  may  have  been  taken  by  an  agent  of  the  grantees 
without  their  knowledge  or  consent,  the  action  of  the  agent 
must  be  regarded  as  subsequently  ratified,  when  it  appears 
that  the  grantees  afterwards  made  payments  of  interest  on 
the  debt  and  conveyed  the  premises  by  warranty  deed,  cov- 
enanting that  they  were  the  owners  in  fee  simple. —  Ver 
Planck  v,'Lee 492 

11.  Upon  Realty  and  Personalty  —  Sale  as  Entirety.  The  general 
creditors  of  a  corporation  cannot  complain  that  a  decree  in  an 
action  to  foreclose  a  trust  deed  executed  by  the  corporation,  ' 
in  which  all  the  creditors  were  made  parties,  provided  for 
sale  as  an  entirety  of  all  the  property  of  the  corporation,  in- 
cluding personalty  not  covered  by  the  trust  deed,  where  no 
request  for  a  separate  sale  of  the  personalty  was  made,  and 
no  appeal  taken  on  that  point  by  the  party  objecting. — 
Manhattan  Trust  Co.  v.  Seattle  Coal  A  Iron  Co 493 

12.  Foreclosure  —  Attorney^  Fees.  Under  Code  Proc.,  §803  (Bal. 
Code,  §5166),  which  provides  that  in  all  judgments  on  prom- 
issory notes,  whether  secured  by  mortgage  or  iiOt  an  attor- 
ney's fee  may  be  allowed  in  any  amount  specially  contracted, 
the  court  has  no  power,  upon  rendering  a  decree  of  fore- 
closure, to  fix  the  attorney's  fee  in  any  other  amount  than 
that  contracted  for. —  Vermont  Loan  &  Trust  Co.  v.  Oreer 611 

See  Attorney  and  Client;  Fkaud,  2;  Judgment,  8;  Plbad- 
iNO,  6;  Receivers,  1. 

MUNICIPAL  CORPORATIONS. 

1.  Defective  Streets  —  Liability  for  Injuries.    Where  a  street  has 
been    platted    as  part  of    a  city  and    used  by  the  pub- 
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lie  as  a  highway,  the  city  is  liable  for  injaries  received 
by  a  passenger  thereon  who  without  fault  fails  into  an  ex- 
cavation made  by  the  city  (in  the  street,  although  the  dty 
may  have  never  assumed  to  improve  the  street,  but  has 
allowed  it  to  remain  in  its  natural  condition,  aside  from  ex- 
cavations made  therein  for  gravel  to  use  elsewhere. — Rawe 
V,  Ballard 1 

2.  PencU  Ordinances —  Concurrent  LegiskUian  of  State  and  City 
Respecting  Penalties.  Where  a  state  law  merely  prescribcM 
the  maximum  penalty  for  the  punishment  of  misdemeanors 
at  a  fine  of  $500  or  imprisonment  for  not  more  than  one  year 
and  specifies  no  minimum  penalty,  a  city  ordinance  fixing 
a  minimum  penalty  of  $20  for  the  punishment  of  like  oflTenses 
does  not  conflict  with  the  constitutional  provision  that  city 
charters  shall  be  subject  to  the  control  of  general  laws,  nor 
with  the  charter  provision  that  punishment  for  violation  of 
the  penal  ordinances  of  the  city  "shall  in  no  case  exceed  the 
punishment  provided  for  by  the  laws  of  the  State  oE  Wash- 
ington for  misdemeanors." — Seattle  v.  Chin  Let 38 

3.  Same — Proceedings  to  Enforce  — Prosecutions  in  Name  of  City. 
Prosecutioas  for  violation  of  municipal  ordinances  may  be 
properly  conducted  in  the  name  of  the  municipality,  as  the 
constitutional  provision  requiring  all  prosecutions  to  be  con- 
ducted in  the  name  of  the  state  applies  only  to  those  insti- 
tuted on  account  of  the  violation  of  the  general  laws  of  the 
state,  and  has  no  application  to  the  infraction  of  municipal 
ordinances.  —  Id 38 

4.  Same  —  Police  Power  and  RegtUations.  Where  a  city  is  by 
its  charter  expressly  authoriised  to  provide  by  ordinance  for 
the  punishment  of  all  practices  dangerous  to  public  safety 
or  health  and  make  all  regulations  necessary  for  the  preser- 
vation of  public  morality  within  its  limits,  it  is  not  restricted 
in  defining  offenses  of  that  character  to  the  exact  scope  of 
state  laws  upon  like  subjects.  —  Id 38 

5.  Warrants  Drawn  on  Special  Fund — Liability  of  City  for 
Payment.  A  city  cannot  be  rendered  liable  generally  upon 
warrants  drawn  against  a  special  fund  for  the  payment  of  a 
street  improvement,  even  if  the  remedy  of  a  street  assess- 
ment proceeding  is  no  longer  available.  —  Wilson  v.  Aber- 
deen     89 

6.  Warrants  —  Defenses  Good  Against  Assignees.  Any  defense 
ihat  may  be  set  up  by  a  city  aicainst  the  original  payee  of 
its  warrants  is  good  as  against  his  assignee.  —  West  Phila- 
delphia Title  <&  Trust  Co.  v.  Olympia 150 
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7.  Street  Impravements  —  Re-AsMssments — Interest.  In  making 
a  re-assessment  to  cover  tbe  cost  of  a  street  improvement, 
the  original  assessment  for  which  had  been  declared  void, 
the  city  should,  under  Laws  1808,  p.  229,  §6  (Bal.  Code, 
§  1144),  include  in  such  new  assessment  the  accrued  interest 
upon  the  sums  due  for  making  such  improvement.  —  PhUa- 
delphia  Mortgage  dt  Trust  Co,  v.  New  Whatcom 225 

8.  Same  The  failure  of  a  city  in  making  a  re-assessment  to 
provide  a  special  fund  to  pay  for  a  street  improvement,  to 
include  accrued  interest  therein,  will  render  the  city  liable 
for  the  amount  of  such  interest,  altboagh  the  creditor 
against  such  fund  may  have  taken  no  action  to  have  the 
city  include  such  interest  in  the  re-assessment  procedings. 
•—Id 225 

9.  Same  —  Remedy  of  Warrant  Holder.  Where  a  city  has  pro- 
vided a  special  fund  by  re-assessment  proceedings  to  pay 
for  the  cost  of  a  street  improvement,  owing  to  the  invalidity 
of  the  original  assessment,  and  make  sach  re-assessment 
cover  only  tbe  actual  cost  of  the  improvement  without  the 
accrued  interest,  mandamus  will  lie  to  compel  the  city  to  apply 
moneys  in  such  special  fund  to  the  payment  of  the  oldest 
outstanding  warrant  together  with  the  accrued  interest  there- 
on, even  though  the  fund  will  be  exhausted  thereby  to  the 
exclusion  of  some  of  the  outstanding  warrants.  —  Id 225 

10.  Negligent  Construction  of  Streets  — Liability  of  city.  Whether 
a  city  was  negligent  in  the  construction  of  a  street  is  a  ques- 
tion for  the  jury  and  iheir  verdict  will  not  be  disturbed, 
when  the  evidence  shows  that  tbe  planking  on  the  driveway 
of  the  street  narrowed  at  a  certain  point  from  sixteen  to 
eight  feet  in  width,  that  the  street  at  that  place  was  ele- 
vated more  than  four  feet,  without  a  guard  rail  along  the 
side,  and  that  an  ordinarily  safe  horse,  accustomed  to  bi- 
cycles, became  frightened  at  a  bicycle  while  upon  such  por- 
tion of  the  street  and  backed  over  the  side  of  the  highway 
into  the  depression  below,  injuring  one  of  the  occupants  of 
the  buggy  to  wnich  it  was  attached. —  White  v.  Ballard 285 

11.  Same — Contributory  Negligence.  Where  a  horse  is  accus- 
tomed to  bicycles  and  ordinarily  under  the  control  of  the 
driver,  it  is  not  contributory  negligence  on  his  part  to  neg- 
lect to  alight  from  his  buggy  and  hold  the  horse's  head  upon 
meeting  passing  bicycles. — Id  285 

12.  Indebtedness  —  Bonds  on  Special  Fund,  The  issuance  of 
bonds  for  the  construction  of  a  waterworks  system  payable 
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from  a  fund  to  be  created  from  a  certain  percentage  of  the 
gross  revenues  of  the  system,  woold  not  create  a  debt  against 
the  city,  although  it  might  ultimately  prove  that  the  pro- 
portion of  revenues  from  the  83r8tem  allowed  for  current  ex- 
penses in  its  operation  would  be  inadequate  to  fully  meet 
such  expenses. — Faulkner  v.  Seattle 320 

18.  Same.  The  fact  that  a  special  fund,  which  is  to  be  provided 
for  the  construction  of  a  system  of  waterworks,  is  not  in  ex- 
istence, would  not  make  expenditures  incurred  on  the  credit 
of  that  fund  and  which  are  provided  as  payable  therefrom, 
an  indebtedness  against  the  city. — Id 320 

14.  Waterworks  —  Change  of  System — Elections.  The  submis- 
sion of  a  proposition  to  the  voters  of  a  city  for  an  extensive 
addition  to  its  system  of  waterworks  and  lor  a  change  from 
a  pumping  to  a  gravity  system,  is  governed  by  Laws  1893,  p. 
12,  $  2,  which  provides  that  a  plan  therefor  may  be  submit- 
ted to  the  people  and  adopted  by  majority  vote,  if  no  indebt- 
edness is  created  against  the  city ;  and  such  addition  does 
not  come  within  the  purview  of  Laws  1895,  p.  18  (Bal.  Code, 
^  83*5-837 ),  requiring  a  three-fifths  vote  in  favor  of  a  change 
of  system,  as  the  latter  statute  contemplates  and  governs 
changes  in  a  system  in  process  of  construction. — Id 320 

15.  Charter  Powers  and  Restrictions —  Street  Lighting  Contracts, 
Where  a  city  is  given  power  by  its  charter,  without  restric- 
tion, to  provide  for  lighting  the  streets  and  furnishing  the 
city  with  lights,  a  further  provision  of  the  charter  fixing  a 
method  of  levying  an  annual  tax  to  pay  for  the  same  must 
be  construed  as  an  enlargement  of  the  right  ot  the  city  to 
provide  funds  therefor  and  not  as  a  restriction  upon  the 
power  conferred,  which  would  confine  the  city's  lightiiig 
contracts  to  annual  periods. — TowTisend  Oas  &  Electric  Co. 

V.  Port  Townsend 407 

16.  Indebtedness  —  How  Determined. — In  computing  the  indebt- 
edness of  a  city  to  ascertain  whether  it  comes  within  the  1)4 
per  cent,  limitation  of  taxable  property,  permitted  by  art 
8,  §  6  of  the  constitution,  there  should  be  deducted  from  the 
outstanding  indebtedness  the  amount  of  cash  on  hand  and 
the  amount  of  uncollected  current  and  delinquent  taxes. — 
Oraham  v.  Spokane 447 

17.  Same.  Where  a  city  has  incurred  a  bonded  indebtedness  by 
a  vote  of  its  people,  under  the  constitutional  provision  al- 
lowing cities  by  popular  vote  to  incur  such  indebtedness  in  ex- 
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0688  of  1}4  per  cent  of  it8  taxable  property  up  to  5  jier  cent, 
thereof,  8ach  bonded  indebtedne88  is  not  to  be  included 
in  making  computations  of  a  city's  indebtedness  in  order  to 
ascertain  whether  it  is  in  excess  of  the  1}4  P^i*  cent,  limita- 
tion.—Id  447 

18.  Powers  —  CorUracts  for  Improvements  —  Trusts.  A  contract 
between  a  city  and  a  contractor  for  the  construction  of  a  pub- 
lic improvement,  providing  that  the  contractor  should  not 
be  paid  until  all  claims  for  labor  performed  and  materials 
furnished  had  been  adjusted,  is  valid,  where  a  city  is  author- 
ized  to  make  contracts  for  such  improvements,  with  no 
restriction  on  its  power  to  surround  its  contracts  with  rea- 
sonable regulations,  and  constitutes  the  city  a  trustee  for 

the  benefit  of  such  unpaid   laborers  and  materialmen.  — 
StatSt  ex  rel.  BarteU  «.  Liebef 589 

19.  Contracts  for  Improvements  —  Liability.  A  city  does  not  ren- 
der itself  liable  out  of  its  general  fund  for  the  payment  of 
street  improvement  warrants  drawn  on  a  special  fund, 
through  its  failure  to  provide  such  special  fund.  —  Rhode 
Island  Mtge,  &  Trust  Co.  v,  Spokane 616 

20.  City  Employes  —  Civil  Service  —  Classification.  A  flume  ten- 
der, whose  duty  is  the  custody  and  care  of  the  flume  of  a 
city  water  works  system,  and  whose  employment  is  of  a 
permanent  character  is  properly  classified  under  civil  service 
regulations  in  the  ofiicial  service  instead  of  the  labor  ser- 
vice, when,  under  such  regulations,  official  service  comprises 
positions  of  a  permanent  character  and  labor  service  those 

of  a  temporary  character.  —  State^  ex  rel  Young  v.  Smith 644 

21.  Street  Improvements — Notice  to  Property  Owners,  Notice  to 
a  property  owner  of  a  proposed  improvement  of  a  street 
abutting  on  his  land  is  not  necessary,  when  the  statutes  and 
city  chai*ter  authorize  the  city  council  to  undertake  such 
improvements  upon  the  filing  of  a  petition  therefor  by  a 
majority  of  the  abutting  property  owners.  —  Jones  v.  Seattle.  669 

22.  Same — Assessments  —  Inclusion  of  Street  Intersections.  A 
city  is  authorized  to  include  the  cost  of  that  portion  of  a 
street  improvement  which  is  included  in  the  limits  of  street 
intersections  in  the  assessment  against  the  property  in  the 
assessment  district,  as  provided  by  Laws  1897,  p.  316, 
authorizing  cities  to  do  so,  if  provision  therefor  is  made  by 
ordinance,  when  the  city  has  so  far  complied  with  the  sta- 
tute as  to  pass  an  ordinance  declaring  that  all  street  im  • 
provements  shall  be  governed  thereby  in  that  respect,  since 

48—19  WASH. 
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sach  general  ordinance  must  be  cona trued  together  with  the 
special  ordinance  authorizing  the  making  of  the  improve- 
ment in  question.  — Id 609 

28.  Same  —  Contract  to  Lowest  Bidder  —  Segregation  of  Improve- 
ment. Under  a  law  requiring  the  city  council  to  let  all 
contracts  for  street  improvements  to  the  lowest  bidder,  it  is 
within  the  discretion  of  that  body  to  call  for  bids  for  differ- 
ent portions  of  the  work,  if  it  appears  to  the  council  that 
the  whole  improvement  can  thereby  be  made  at  a  less  cost 
than  by  one  letting. — Id 6fi9 

24.  Same  —  Notice.  Notice  to  property  owners  of  a  proposed 
improvement,  made  by  publication  for  fifteen  days  in  the 
official  newspaper  of  the  city,  is  sufficient  to  bind  them, 
when  the  city  charter  provides  for  such  notice  in  such  cases. 

— Jd 609 

25.  Same  —  Issuance  of  Bonds  for  Improvement,  Notice  by  mail 
to  an  abutting  property  owner,  as  provided  in  Laws  1898, 
p.  231,  $  1,  sent  by  the  city  clerk  thirty  days  before  the  issu- 
ance of  bonds  for  the  cost  of  a  street  improvement,  in  order 
to  give  him  an  opportunity  to  redeem  from  the  assessment 
against  his  property,  is  sufficient.  —  Id 669 

26.  Same — Form  of  Bonds .  A  ch arter  requirement  that  an  ordi- 
nance for  the  issuance  of  bonds  to  cover  the  cost  of  a  street 
improvement  shall  prescribe  their  form  and  may  provide 
that  the  entire  issue  shall  be  issued  to  the  contractor,  is 
sufficiently  complied  with,  where  a  contract  providing  for 
delivering  to  the  contractor  the  entire  issue  of  bonds  was 
made  prior  to  the  passage  of  the  ordinance  approving  the 
assessment  roll,  and  the  bonds  conformed  to  a  general  ordi- 
nance prescribing  the  form  of  all  local  improvement  bonds, 
which  was  in  force  at  the  time  the  contract  was  entered 
into.— Jd 669 

See  Mandamus,  7-9;  Bailboads,  4;  Taxation,  18;  Tidb 
Lands,  7. 

NEGLIGENCE. 

1.  Dangerous  Premises  —  Con  trihutory  Negligence.  One  who 
goes  upon  the  land  of  another  on  a  dark  and  stormy  night, 
with  knowledge  of  an  exposed  pit  thereon,  and  is  injured  by 
falling  into  the  pit,  which  was  located  at  a  point  more  than 
fifty  feet  from  the  customary  path  across  the  premises,  is 
chargeable  with  such  negligence  as  to  bar  recovery  on  his 
part. — Anderson  v.  Northern  Pacific  Ry.  Co 840 
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2.  Same  —  Action  for  Damage$ — Evidence*  Proof  that  plain- 
tiff's intestate  was  found  a<-.  tlie  bottom  of  a  pit  five  feet 
deep,  on  tlie  morning  following  a  dark  and  stormy  night, 
severely  injured  ( apparently  by  a  fall ),  and  unconscious, 
dying  shortly  after  as  a  result  of  his  injuries,  and  there  waa 
blood  upon  one  of  the  stone  walls  of  the  pit,  where  his  head 
had  evidently  struck,  is  sufficient,  after  verdict,  to  establish 
the  fact  that  his  death  was  caused  by  falling  into  the  exca- 
vation.—Jd 840 

8.  Saine  —  TreifpaMer  on  PremUes.  One  who  goes  upon  the  land 
of  another  after  notice  to  keep  o£f,  is  a  trespasser,  regard- 
less of  the  purpose  for  which  the  notice  was  given,  as  such 
notice  is  sufficient  to  rebut  any  presumption  of  license. — Id,  840 

See  Master  AND  Sebvant,    1-3;   Municipal  Corpora- 
tions, 10, 11 ;  Railroads,  1-3. 

NEGOTIABLE  INSTRUMENTS.     See  Bills  and  Notes. 

NEW  TRIAL. 

1.  Parties  Affected  by  Orant  of.  The  action  of  the  court  in 
granting  a  new  trial  must  be  held  for  the  benefit  of  all  the 
defendants,  although  applied  for  by  but  one  of  them,  when 
it  appears  that  the  new  trial  was  granted  on  the  ground  that 
the  court  had  received  the  verdict  in  the  absence  of  the  {Mr- 
ties,  thereby  constituting  an  irregularity  in  the  proceedings 
of  the  court  prejudicial  to  all  the  defendants. — Slate,  ex  rel. 
Holgate  v»  Superior  Court 114 

2.  ImposUion  of  Terms  —  Waiver  of  Costs.  Where  a  new  trial 
is  granted  plaintiff,  because  of  error  of  the  court  in 
ruling  that  his  complaint  does  not  state  a  cause  of  action, 
the  plaintiflf  is  entitled  to  the  new  trial  unconditionally,  and 
it  is  error  to  impose  terms  that  his  motion  will  be  granted 
on  condition  of  his  filing  a  waiver  of  costs  to  date. — Casey  v. 
Malidore 279 

NOTICE.    See  Municipal  Corporations,  24,  26;  Taxation,  8. 

OFFICE  AND  OFFICERS. 

1.  Action  to  Try  Title  to  Office  —  Abolishment  of  Office.  Where, 
pending  the  trial  of  an  action  involving  the  title  to  an  office, 
the  office  is  abolished,  the  action  will  be  dismissed  without 
determining  the  merits  of  the  controversy.  —  Lynde  v. 
Dibble 328 
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2.  Abolishment  of  Office — Power  of  LeguUUure.  An  act  short- 
ening a  term  of  office,  or  abolishing  an  office,  which  had 
been  created  by  the  legislature,  is  not  a  violation  oi  the 
constitutional  provision  that  ''the  salary  of  any  county, 
city,  town  or  municipal  officer  shall  not  be  increased  or 
diminished  after  his  election  or  during  his  term  of  office; 
nor  shall  the  terms  of  any  such  officer  be  extended  beyond 
the  period  for  which  he  is  elected  or  appointed."  —  Bogue  v. 
Seattle 396^ 

See   Mandamus,    1;     Municipal    Corporations,   20; 
States  and  State  Officers,  1,  2. 

PARTIES.    See  Appeal,  14,  24,  38;  Mandamus,  2,  6,  9. 
PARTNERSHIP.    See  Attachment,  2,  3. 
PENDENCY  OF  ACTION.    See  Appeal,  16. 
PENITENTIARY.    See  Actions,  2. 

PLEADING. 

1.  InconsUieni  Defenses,  A  defendant  may  deny  liability  and 
at  the  same  time  plead  a  counterclaim  or  offset,  without 
subjecting  himself  to  the  charge  of  pleading  inconsistent 
defenses,  if  there  is  no  direct  contradiction  in  the  special 
facts  pleaded.  —  Davis  v.  Seattle  National  Bank 6*^ 

2.  Waiver  of  Objections,  The  objection  that  plaintiff  has  com- 
menced his  action  without  leave  of  court  first  obtained,  in 
cases  where  such  leave  is  necessary,  is  waived,  if  not  raised 
until  after  the  joinder  of  issue.  —  Nye  v.  Kelly 7S 

8.  Insufficiency  of  Complaint — Motion  to  Make  More  Definite, 
The  objection  that  the  complaint  in  an  action  by  the  assignee 
of  a  foreign  administrator  does  not  sufficiently  plead  the 
proceedings  had  in  the  probate  court  of  another  state  should 
be  urged  in  form  of  a  motioo  to  make  the  complaint  more 
definitei  and  not  by  demurrer.  —  Waldo  v,  Milroy 156^ 

4.  Demurrer —  Scope  of  Admissions,  The  fact  that  a  demurrer 
admitted  the  averment  that  a  dike  had  been  constructed 
under  the  provisions  of  the  invalid  drainage  law  of  1880, 
instead  of  the  invalid  law  of  1838,  would  not  make  the  cura- 
tive act  in  relation  to  void  drainage  proceedings  applicable 
to  the  case  at  bar,  since  courts  are  powerless  to  grant  relief 
which  is  not  warranted  by  the  statute  invoked  by  the  pleader. 
—  Franklin  Savings  Bank  v,  Moran 20O 
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6.  BiU  of  ParHctUars  —  When  GrarUable.  The  defendant  is  not 
entitled  to  a  bill  of  particulars  when  its  only  office  would  be 
to  make  plaintiff  disclose  the  specific  evidence  upon  which 
ho  relies  for  a  recovery.  —  Blackburn  v.  Washington  Gold 
Mining  Co  861 

6.  ForecloBure  of  Mortgage  —  Series  of  Notes  —  Stating  Cause  of 
Action,  In  an  action  to  foreclose  a  mortgage  securing  a 
series  of  notes  it  is  not  necessary  to  state  a  separate  cause 
for  each  note,  but  they  may  all  be  properly  set  forth  as  one 
cause  of  action.  —  Seattle  Trust  Co.  v.  Kerry 389 

7.  Judgment  on  Pleadings  —  Construction.  In  an  action  upon 
a  judgment  of  a  court  of  record  of  a  sister  state,  an  answer 
alleging  that  the  judgment  had  been  obtained  fraudulently 
by  default,  through  personal  service  upon  defendant  while 
insane,  and  that  there  was  a  valid  defense  to  the  original 
action,  states  sufficient  facts  to  constitute  a  defense,  as 
against  a  motion  for  judgment  on  the  pleadings,  as  plead- 
ings are  liberally  construed  upon  such  a  motion.  —  Town- 
send  V.  Price 415 

8.  Limitation  of  Actions — Personal  Plea.  The  defense  of  the 
statute  of  limitations  is  a  personal  privilege,  and  can  be 
pleaded  only  by  the  person  directly  entitled  to  the  benefit  of 
it;  it  cannot  be  set  up  by  other  defendants  in  the  action.  — 
Board  of  Church  Erection  Fund  v.  First  Presbyterian  Church.  466 

9.  Demurrer  —  Chounds  Must  be  Specified.  A  demurrer  to  a  com- 
plaint on  the  ground  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  will  not  permit  the  objection  to 
be  urged  that  the  action  is  barred,  as  that  question  should 
be  raised  by  demurrer  on  the  ground  that  the  action  was 
not  commenced  within  the  time  limited  by  law.  — Id 455 

10.  Amendment — Discretion  of  Court.  An  application  by  defend- 
ants to  amend  their  answer  so  as  to  question  the  individual 
liability  of  one  of  them,  made  at  the  commencement  of  a 
second  trial  after  the  cause  had  been  once  tried  and  appealed 
on  the  same  pleadings,  is  a  matter  peculiarly  within  the 
discretion  of  the  superior  court,  and  its  action  will  not  be 
disturbed  in  the  absence  of  a  showing  of  abuse  of  such  dis- 
cretion. — Bishop  V.  AveriU. 490 

11.  Demurrer — Objections  Not  Raised.  A  demurrer  on  the 
grounds  that  the  complaint  does  not  state  a  cause  of  action 
and  that  there  is  no  equity  in  the  complaint,  would  not 
raise  the  question  of  the  legal  capacity  of  plaintiff  to  sue. — 
Birmingham  v.  Cheetham 657 
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See  Appeal,  15,  17,  27,  87;  Evidence,  12;  Inter- 
pleader; JuDOMBNT,  12;  Mortgage,  4;  Railroads, 
1 ;  Tide  Lands,  3. 

PRESCRIPTION.    See  Tide  Lands,  4. 

PRINCIPAL  AND  AGENT. 

Scope  of  AgerU*8  Authority  —  Implied  Agency.  The  building  of 
a  logging  road  is  not  within  the  scope  of  authority  delegated 
to  an  agent,  who  has  been  authorized  to  operate  a  shingle 
mill,  contract  for  shingle  bolts  and  conduct  preliminary 
negotiations  for  rights  of  way  and  for  the  purchase  of  tim- 
ber. —  Gregory  v.  Loose 699 

See  Evidence,  14;  Landlord  and  Tenant,  S;  Mort- 
gage, 10;  Trial,  6. 

PROHIBITION,  WRIT  OF. 

1.  Against  School  Directoi  —  DisqualificaJtion  to  Try  Officer. 
Where  a  board  of  education  is  by  lave  constituted  a  tribunal, 
from  which  there  is  no  appeal,  for  the  trial  of  its  school  offi- 
cers, a  member  of  the  board  who  has  caused  charges  to  be 
preferred  against  a  school  superintendent  because  of  perso- 
nal hostility  toward  him,  and  has  announced  a  determina- 
tion to  vote  against  him,  whatever  the  evidence,  is  disquali- 
fied to  sit  as  a  member  of  such  tribunal  during  the  trial  of 
the  superintendent  and,  if  he  attempts  to  participate  as  a 
member  of  the  tribunal,  may  be  restrained  by  the  issuance 
of  a  writ  of  prohibition. — State,  ex  reL  Barnard  v.  Board  oj 
Education 8 

2.  To  Superior  Court —  When  Lies.  A  writ  of  prohibition  will 
not  lie  to  restrain  the  superior  court  from  canceling  and  va- 
cating a  notice  of  lis  pendens^  which  had  been  filed  by  an 
appellant  after  taking  an  appeal  from  the  judgment  of  said 
court,  since  the  action  of  the  court  in  such  matter,  is  re- 
viewable upon  appeal. — State,  ex  reL  Sligh  v.  Superior  Court,  118 

3.  Same.  —  To  Restrain  Vacation  of  Judgment.  Prohibition  will 
lie  to  restrain  a  court  from  vacating  its  own  judgment  on  the 
ground  of  irregularity  in  that  there  is  no  proof  of  service  of 
summons  upon  defendants  of  record,  when  the  judgment  it- 
self contains  a  recital  of  due  service  and  there  is  no  showing 
in  support  of  the  motion  to  vacate  that  process  had  not  in 
fact  been  served. — State,  ex  rel.  Boyle  v.  Superior  Court 1S8 

See  Appeal,  1. 
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PUBOO  LANDS.    See  Tide  Lands. 
PUBLIC  POLICY.    See  Mortgage,  6,  7. 

RAILROADS. 

1.  Injuries  to  Stock  —  Absence  of  Fences — Pleading  and  Proof. 
In  an  action  asainat  a  railway  company  for  killing  stock,  in 
which  the  only  allegation  of  negligence  set  out  in  the  com- 
plaint was  the  negligent  operation  of  defendant's  train  upon 
its  right  of  way,  plaintiff  cannot  introduce  proof  that  the 
right  of  way  was  not  fenced,  in  order  to  establish  negligence, 
under  the  rule  that  the  evidence  must  correspond  with  the 
pleadings  and  be  restricted  to  the  issues. — Dickey  v.  North- 
ern Pacific  Ry.Co 360 

2.  Same — Presumption  of  Negligence  —  Rebuttal.  Under  Laws 
1893,  p.  418  §1  (Bal.  Code,  $  4332),  providing  that,  in  ac- 
tions against  railways  for  injuries  to  stock  by  collision  with 
moving  trains,  the  absence  of  fences  is  prima  facie  evidence 
of  negligence,  the  fact  that  the  track  was  unfenced  would 
raise  a  mere  presumption  of  negligence,  which  would  be  re- 
butted by  proof  that  the  train  was  running  at  a  lawful  rate 
of  speed,  equipped  with  the  customary  appliances,  and  that 
the  stock  when  seen  were  so  close  that  the  train  could  not 

be  stopped  in  time  to  avoid  striking  them.— Jd 360 

3.  Same — Contributory  Negligence.  One  who  turns  a  band  of 
horses  loose  in  a  small  field,  fenced  on  all  sides  except  the 
one  adjoining  a  railway  track,  and  takes  no  steps  to  prevent 
their  getting  in  the  way  of  passing  trains,  is  guilty  of  such 
contributory  negligence  as  to  bar  his  recovery  for  injuries  to 
his  stock  from  a  collision  with  a  moving  train. — Id 360 

4.  Injuries  to  Stock — Fences  in  Incorporated  Toxons^  That  part 
of  a  railroad  track  within  the  limits  of  an  incorporated  town 
is  not  subject  to  the  provisions  of  Laws  1893,  p.  418,  §  1  (Bal. 
Code,  §  4832),  making  the  failure  of  a  railroad  company  to 
fence  its  track  so  as  to  turn  stock  prima  facie  evidence  of 
negligence  on  its  part  in  case  of  injury  to  stock  by  a  moving 
train. — Ryan  v.  Northern  Pacific  Ry.  Co 633 

RAPE. 

Intent  to  Rape  —  Sufficiency  of  Information.  An  information 
charging  defendant  with  an  assault  with  intent  to  commit 
rape,  made  "  on  the  20th  day  of  October,  1897,  and  within 
three  years  next  before  the  filing  of  this  information,"  by 
feloniously  attempting  to  carnally  know  and  abuse  a  female 
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child  under  the  age  of  eighteen  years  (the  age  of  oon- 
sent),  is  sufficient  in  its  charges  as  to  time  and  nature  of  the 
offense.  —  State  v.  Smith 376 

See  Indictmbnt  and  Information,  3. 

REOEIVEBS. 

1.  Appointment  in  Foreelomre  Proceedings.  Under  Laws  1868, 
p.  180,  §  498,  modifying  the  common  law  mortgage  to  a  mere 
security,  and  giving  [the  mortgagee  the  right  of  possession 
till  foreclosure  sale,  the  statute  of  1854  (Laws  1854,  p.  162) 
authorizing  the  appointment  of  receivers  in  actions  for  the 
foreclosure  of  mortgages  must  be  construed  as  repealed  by 
implication.  —  Nor/or  v.  Bushy 450 

2.  Priority  of  Claims  —  Supplies  Jor  Operation  of  Railroad*  A 
proceeding  for  the  appointment  of  a  receiver  for  a  coal  and 
iron  company,  which  operated  a  short  railroad  line  in  con- 
nection wiih  its  mines,  should  not  be  treated  as  a  railroad 
receivership  so  as  to  give  precedence  to  claims  for  supplies 
furniahed  in  the  conduct  of  the  business  a  few  months  prior 
to  the  receiver's  appointment,  as  the  essential  element  of  a 
railroad  receivership — the  maintenance  of  the  operation  of 
the  road  for  the  benefit  of  the  public— is  lacking. — Man- 
hattan TrtLSt  Co.  V.  Seattle  Coal  <t  Iron  Co 493 

3.  Validity  of  Appointment — Collateral  Attack.  Where  a  court 
havinoc  jurisdiction  of  the  parties  and  the  subject  matter, 
appoints  a  receiver,  the  validity  of  the  appointment  cannot 
be  challenged  in  a  collateral  action.  —  Carroll  v.  Pacific 
National  Bank 639 

See  Fraudulent  Oonvkyancbs,  1,  2. 
REFORM  SCHOOL.    See  Courts. 

REPLEVIN. 

1.  Right  of  Action  for  Goods  Held  for  Freight  Charges.  If  a  cai^ 
rier  has  negligently  delayed  delivery  of  goods,  or  otherwise 
subjected  iteelf  to  liability  for  damages  in  respect  to  the 
property  carried,  equal  to  or  greater  than  the  amount  of  the 
freight,  the  consignee  may  maintain  replevin  without  a  ten- 
der, and  the  claim  for  freight  and  the  claim  for  damages 
may  be  adjudicated  in  the  replevin  suit — Moran  Bros.  Co. 

V.  Northern  Pacific  R.  R.  Co  266 

2.  Action  by  Tenant  in  Common.  A  tenant  in  common  cannot 
maintain  an  independent  action  of  replevin  for  the  recovery 
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of  grain  raised  by  the  tenants  and  in  the  possession  of  third 
persons. — Vermont  Loan  d:  Trust  Co.  v.  Cardin 904 

KEVIEW,  WRIT  OF.    See  Obbtiorabi  ;  Costs,  4. 

KOBBERY. 

Sufficiency  of  Information  —  Description  of  Property  Taken,  In 
an  information  charging  robbery  of  money  it  is  sufficient  to 
describe  the  property  taken  as  lawfal  money,  without  any 
further  designation  thereof,  under  Code  Proc. ,  §  1263  ( Bal. 
Code,  {  6859 )  which  provides  that  in  an  indictment  or  infor- 
mation for  larcency  or  embezzlement  of  money,  it  is  suffic- 
ient to  allege  the  larceny  or  embezzlement  to  be  of  money, 
without  specifying  the  coin,  number,  denomination  or  kind 
thereof. — State  v.  Johnson 410 

SALES. 

1.  Assignment  of  Contract  —  Liability  fot  Price,  The  fact  that 
persons  obligated  for  the  payment  of  the  purchase  price  of 
standing  timber  under  a  contract  with  the  owner  of  the 
land,  subsequently  incorporate  and  assign  all  their  interest 
in  the  contract  to  the  corporation,  would  not  render  the 
corporation  liable  for  the  purchase  price,  in  the  absence  of  a 
specific  promise  on  its  part  to  pay  the  land  owner  for  the 
timber.  —  Shepich  v.  Kent  Lumber  Co 296 

2.  Failure  to  Execute  Contract  —  Prevention  by  Act  of  Ood.  In 
an  action  to  recover  the  value  of  a  quantity  of  oats  which 
the  owner  had  agreed,  by  executory  contract,  to  sell  plain- 
tifif,  the  oats  to  be  removed  within  a  specified  time,  "  wind, 
tide  and  other  acts  of  God  permitting,"  the  plaintiff  should 
be  non-suited  when  it  appears  from  the  testimony  that  the 
plaintiff  was  prevented  on  but  one  occasion  from  removing 
the  oats  by  the  act  of  God,  and  there  is  no  showing  that  the 
act  of  God  inter\'ened[  to  prevent  removal  during  the  whole 
time  of  the  life  of  the  contract.  —  Adams  v.  Ames 425 

3.  Conditional  Sales  —  Bona  Fide  Purchasers.  Under  Laws 
1893,  p.  253  (Bal.  Code,  ^  4585),  providing  that  all  conditional 
sales  of  personal  property,  where  the  property  is  placed  in 
the  possession  of  the  vendee,  shall  be  absolute  as  to  all 
creditors  or  purchasers  in  good  faith,  unless  within  ten 
days  of  the  taking  possession  a  memorandum  of  the  sale 
stating  its  conditions  be  61ed  for  record,  a  purchaser  of  such 
property  iu  consideration  of  a  pre-existing  debt,  is  within 
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the  class  of  persons  protected  by  the  statute. — Johnston  v. 
Wood 441 

4.  Delivery  of  Bill  ^Sufficiency  of  Evidence,  A  finding  by  the 
jury  that  a  bill  of  sale  for  certain  personalty  had  been  deliv- 
ered to  plaintiff  is  warranted,  when  the  evidence  shows  that 
plaintiff  and  the  owner  of  the  goods  had  agreed  on  the  sale 
in  satisfaction  of  an  existing  indebtedness,  but  the  bill  had 
not  been  delivered  because  not  acknowledged ;  that  it  was 
left  with  the  owner,  who  agreed  to  have  it  acknowledged 
and  also  remarked  that  it  would  be  in  a  certain  diawer  in 
his  desk,  if  anything  happened  to  him ;  that  the  owner 
absconded,  and  the  plaintiff,  on  securing  entrance  to  the 
owner's  office,  found  a  note  advising  him  that  the  bill  of 
sale  was  in  the  drawer  as  agreed  upon,  *'and  was  hereby 
delivered  to  you  " ;  and  that  the  plaintiff  went  into  possession 
of  the  property,  and  had  surrendered  to  the  former  owner's 
attorney  the  evidences  of  indebtedness  in  consideration  of 
which  the  sale  had  been  made.  —  Chezum  v.  Parker 645 

5.  RMcission  by  Buyer.  The  failure  to  rescind  a  fraudulent  sale 
does  not  operate  as  a  waiver  of  the  right  to  treat  the  sale  as 
fraudulent,  but  the  defrauded  buyer  may  affirm  the  con- 
tract and  recoup  in  damages  if  sued  by  the  vendor.  —  Orif" 
fith  V.  Strand 686 

6.  Same  —  Warranty  of  Seller.  The  purchaser  of  a  stock  of 
goods  cannot  avoid  the  sale  on  the  ground  of  fraud,  in  that 
false  representations  were  made  to  him  as  to  the  quantity, 
quality  and  value  of  the  goods,  when  there  was  no  fiduciary 
relation  between  the  parties,  and  when  it  was  in  the  pur- 
chaser's power  to  readily  determine  the  truth  or  falsity  of 
such  representations  by  an  inspection  of  the  goods.  —  Id  .  686 

7.  Same  —  Assignment  of  Seller's  Rights  —  Estoppel  Against 
Assignee.  One  who  stands  by  while  fraudulent  representa- 
tions concerning  certain  goods  are*  made  is  not  bound 
thereby,  though  he  subsequently  by  assignment  acquires  the 
interest  of  the  one  making  the  false  representations,  in  the 
price  of  the  goods,  when  such  person  at  the  time  of  the 
misrepresentations  was  not  interested  in  the  goods  nor  a 
party  to  the  negotiations  then  pending,  nor  acting  in  collu- 
sion with  his  assignor,  nor  aiding  in  any  attempt  to  defraud 
the  purchaser  of  the  goods,  nor  bound  to  take  note  of  the 
misrepresentations  by  reason  of  his  relation  to  the  parties 

or  interest  in  the  subject  matter  of  the  sale.  —  Id 686 
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80HOOL8  AND  SCHOOL  D1STBI0T8.      See  Oonstitutional 
Law,  1 ;  Pbohibition,  Wbit  of,  1. 

8HSRIFFS  AND  00N8TABLE&    See  Attachmbnt,  4. 

STATES  AND  STATE  OFFICERS. 

1.  BemovcU  of  State  Officers  —  Bight  to  Hearing.  Under  the 
constitutional  provision  that  "all  officers  not  liable  to  im- 
peachment shall  be  sabject  to  removal  for  miscondact  or 
malfeasance  in  office,  in  sach  manner  as  may  be  provided  by 
law,"  and  under  Laws  1893,  p.  247  (Bal.  Code,  kk  107-109  ) 
giving  the  governor  power  to  remove  any  state  officer  ap- 
pointed by  him,  whenever  he  shall  be  satisfied  that  such 
officer  has  been  guilty  of  misconduct  or  malfeasance  in  office 
or  is  incompetent,  the  summary  power  of  removal  is  vested 
in  the  governor  without  right  in  the  officer  removed  to  no- 
tice and  a  hearing,  whether  his  term  of  office  be  for  a  fixed  or 
for  an  indefinite  period. —  State^  ex  reU  ffowlett  v.  Cheetham.  830 

2,  StcUe  Treasurer — Additional  Duties — Compensation.  The 
state  treasurer  is  not  entitled  to  compensation  in  addition  to 
his  salary  for  services  in  disposing  of  the  securities  depos- 
ited with  him  by  a  foreign  insurance  company  as  trustee  for 
the  i)olicy  holders,  when  the  act  imposing  that  duty  on  him 
makes  no  provision  for  additional  compensation. — Young  v. 
MiUetL 486 

8.  Contracts  by  Governor —  Liability  of  State.  There  being  no 
constitutional  or  statutory  provision,  which,  either  expressly 
or  by  necessary  implication,  authorizes  the  governor  to  em- 
ploy expert  assistance  for  the  purpose  of  investigating  the 
books  and  accounts  of  the  state  penitentiary,  the  state  is 
not  bound  by  his  contract  employing  an  expert  accountant 
for  such  purpose. — Youny  v.  State 634 

4.  Same — Ratification.  The  fact  that  the  legislature,  subse- 
quent to  the  making  of  an  unauthorized  contract  by  the 
governor,  appropriates  a  smaller  sum  than  the  amount 
claimed,  in  payment  of  the  services  rendered  under  the  con- 
tract, cannot  be  deemed  a  ratification,  but  amounts  to  no 
more  than  an  adjustment  and  settlement  ^of  the  claim  by 
the  legislature,  thus  withdrawing  from  the  courts  any  juris- 
diction to  adjudicate  upon  the  right  to  recover  or  the  amount 
of  recovery. — Id 684 

See  AcTioKS,  1,  2;  Injunction;  Intebsst. 
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STATUTES. 

1.  sSubject  and  Title  of  SteUute.  An  act  which  repeals  an  act 
authorizing  manicipal  courts,  bat  makes  proviflion  for  their 
eontinnance  antil  a  certain  date,  is  not  objectionable  as  em- 
bracing more  than  one  subject,  since  the  subject  of  the  act 
is  the  abolishment  of  the  office  [with  a  designation  of  the 
time  when  the  act  shall  become  effective;  and  the  title, 
which  declares  that  it  is  an  act  repealing  the  act  establish- 
ing municipal  courts  and  abolishing  the  courts  and  offioea 
thereby  created,  is  broad  enough  to  cover  the  subject  mat- 
ter.— Bogue  v.  SeaUle 895 

2.  Same.  The  subject  of  an  act  providing  for  the  recording  of 
conditional  sales  and  leases  of  personal  property  in  order  to 
prevent  their  being  treated  as  absolute  as  to  creditors  and 
purchasers  in  good  faith,  is  sufficiently  expressed  in  the 
title  of  the  act,  entitled  ''an  act  in  relation  to  conditional 
sales  and  leases  of  personal  preperty." — Johnston  9.  Wood...  441 

8.  In  Pari  Materia —  Repeal  by  Implication.  The  act  of  March 
9. 1893  ( Laws  1893,  p.  167  ),  as  amended  by  Laws  1895,  p.  407 
( Bal.  Code,  tit.  11,  ch.  2 ),  making  provision  for  the  assess- 
ment and  collection  of  taxes  in  cities  of  the  first  class,  being 
upon  a  special  subject  in  regard  to  taxation,  and  the  gen- 
eral revenue  laws  passed  at  the  same  session,  are  in  pari 
materia^  and  must  be  construed  together. — Pierce  County,  ex 
rel.  Moloney  v.  Spike 652 

See  Attachmbnt,  2. 

STREET  RAILWAYS. 

1.  Duty  to  Continue  Operation.  A  street  railway  company 
which  has  occupied  public  highways  for  several  years  in  the 
operation  of  its  line  without  a  grant  or  privilege  or  franchise 
from  the  municipality,  cannot  urge  that  objection  for  the 
purpose  of  relief  against  its  enforced  continuance  to  operate 
its  line  thereon,  when  its  use  and  occupation  of  such  high- 
ways has  been  disturbed. — State^  ex  rel.  Orinsfelder  v.  Spo- 
kane St.  Ry.  Co 518 

2.  Same.  A  street  railway  company  which  receives  its  fran- 
chises from  the  state  and  enters  upon  the  enjoyment  of 
them  cannot  cease  to  perform  the  functions  which  were  the 
consideration  for  the  grant  of  such  franchises  without  the 
consent  of  the  granting  power. — Id 518 

See  Mandamus,  4-6. 
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TAXATION. 

1.  Aeiian  to  Enforce — When  Accrues,  The  right  of  action  for 
the  collection  of  a  tax  does  not  accrue  at  the  date  the  lien 
attaches,  hat  from  tlie  date  of  delinqnency.  — Pierce  County 

V.  MerriU 176 

2.  Same  —  Statutory  Remedy.  An  action  will  not  lie  for  the 
collection  of  a  tax  on  personal  property,  when  the  etatote 
gives  the  treasurer  the  exclusive  right  to  entorce  the  collec- 
tion of  the  tax  hy  distraint  and  sale  of  the  property  taxed. 
—Id 175 

3.  Delinquency  Certifieatee  —  Inclusion  of  Penalties.  Under 
Laws  1897,  p.  181,  $  94  (Bal.  Code,  §  1749),  providing  for  the 
issuance  of  delinquency  certificates  upon  payment  of  taxes 
and  interest  against  delinquent  property,  the  treasurer  is 
authorized  to  include  as  a  jMrtion  of  the  payment  necessary 
to  secure  the  delinquency  certificate  such  penalties  author- 
ized by  prior  laws  as  have  attached  and  become  a  part  of 
the  taxes.  —  Pickering  v.  BdU 186 

4.  Taxes  Levied  Under  Unconstitutional  Laws — Validity,  Dike 
and  ditch  taxes  levied  subsequent  to  the  adoption  of  the 
state  constitution  by  districts  organized  prior  thereto  are 
illegal  and  void,  when  the  dike  and  drainage  laws  are  in 
conflict  with  provisions  of  the  constitution,  since  the  effect 
of  the  adoption  of  the  constitution  was  to  abrogate  and  an- 
nul all  territorial  laws  repugnant  to  it. — Id 186 

5.  Assessment — Correction  Ajter  Filing.  After  the  assessor  has 
returned  his  assessment  and  filed  the  lists  and  books  with 
the  clerk  of  the  board  of  equaliiation,  verified  by  his  affi- 
davit, as  required  by  Laws  1897,  p.  160,  $  54  ( Bal.  Ckxie,  § 
1710 ),  he  has  no  farther  power  to  make  any  corrections 
therein  or  addition  thereto. — Lewis  v.  Bishop 312 

6.  Same — Equalization.  Where  a  board  of  equalization,  by 
formal  order,  has  proceeded  to  raise  an  assessment  from 
$3,600  to  $18,000,  they  are  estopped  from  claiming  that  the 
assessment  as  returned  by  the  assessor  was  in  fact  $18,000. 

Id 312 

7.  Same  — Notice.  Under  Laws  1897,  p.  162,  $  58  ( Hal.  Code, 
$  1714 ),  a  board  of  equalization  has  no  power  to  increase 
the  valuation  of  real  property,  unless  at  least  five  days'  no- 
tice shall  have  been  given  in  writing  to  the  owner  or  agent. 
—Id 312 

8.  Same.  When  the  notice  required  by  $  58,  supra^  is  given  by 
mail,  the  owner  of  real  property  afiected  by  the  proposed  in- 
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crease  in  valaation  ie  entitled  to  ten  days'  notice,  under 
Laws  1893,  p.  414,  §  21  ( Bal.  Code,  §  4891 ),  which  provides 
that  in  case  of  service  hy  mail  the  time  of  service  shall  be 
doable  that  required  in  a  case  of  personal  service. — Id 312 

9.  Same,  Where  the  statute  requires  notice  to  a  property 
owner  of  a  proposed  increase  in  the  valuation  of  his  prop- 
erty for  taxation,  an  increase  without  notice  is  void,  even 
though  the  conclusion  of  the  board  may  be  fair  and  in 
accordance  with  substantial  justice.  — Id 812 

10.  FraudulerU  AtBeMtnent — When  Court  WiU  Interfere.  An 
erroneous  assessment  of  property  for  taxation  will  not  be 
interfered  with  by  the  courts,  unless  a  substantial  overval- 
uation is  clearly  established.  —  Landes  Estate  Co,  v.  ClcUlam 
County 670 

11.  Same  —  Sufficiency  of  Evidence.  A  finding  of  the  court  that 
an  assessment  of  certain  lands  was  fraudulent  and  excessive 
is  warranted,  when  the  evidence  shows  that  the  assessor 
informed  the  landowner  that  the  valuation  for  the  current 
year  would  be  the  same  as  the  year  before ;  that  the  land 
owner  relied  upon  such  statement ;  that  the  assessor  in  fact 
largely  increased  the  valuation,  which  was  not  corrected  by 
the  board  of  equalization,  owing  to  an  oversight ;  that  the 
landowner  had  no  knowledge  thereof  until  after  the 
adjournment  of  the  board  of  equalization;  and  that  the 
real  value  of  the  land  was  the  same  as  that  placed  upon  it 
the  year  before.  —  Id 570 

12.  Action  to  Beduce  Aeaeasment —  Tender.  One  who  brings  an 
action  to  obtain  a  reduction  in  the  amount  of  his  assessment 
need  only  tender,  under  Code  Proc.,  §§676,  677  (Bal.  Code, 
§§  5678,  5679),  the  sum  averred  in  good  faith  to  be  justly 
due,  and  offer  to  pay  any  further  sum  that  may  be  found 
due ;  and  the  finding  in  such  case  of  a  larger  amount  due 

by  the  court  would  affect  only  the  question  of  costs.  — Id.,  570 

13.  Board  of  EqucUization — How  Constituted  for  Cities  of  First 
Class.  Section  9,  of  the  act  of  March  9,  1893,  as  amended 
by  the  act  of  March  21,  1895,  (Laws  lt)95,  p.  407,  Bal.  Code, 
§178(5),  providing  that,  for  the  equalization  of  taxes  in 
cities  of  the  first  class,  a  committee  of  three  from  the  city 
council  shall  be  selected  to  act  with  the  county  board  of 
equalization,  is  not  impliedly  repealed  by  the  general  revenue 
law  of  1897,  which  provides  that  the  county  commissioners 
shall  constitute  the  board  of  equalization,  since  such  pro- 
vision is  intended  to  be  of  general  application  and  is  in  the 
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same  terms  as  the  like  provision  in  the  general  revenue  law 
of  1893,  and  most  be  constmed  together  with  the  special 
laws  as  in  pari  materia,  in  the  absence  of  an  express  repeal- 
ing clause.  —  Pierce  County,  ex  rel.  Maloney  v.  Spike 662 

See  Gkrtiorabi,  1,  2;    Constitutional  Law,  1;  Coun- 
'riBs,  1 ;  Equity  ;  Statutes,  8. 

TENANCY  IN  COMMON. 

Creation  of  Estate.  A  surrender  of  mortgaged  community 
realty  to  the  mortgagee  by  the  father  alone  would  not  affect 
the  title  of  the  children  in  the  share  inherited  by  them  from 
their  mother,  and  could  give  the  mortgagee  no  better  title 
than  that  of  a  tenant  in  common  with  the  children.  —  Ver- 
mont  Loan  &  Truit  Co.  v,  Cardin 304 

Bee  Replevin,  2. 

TENDER.    See    Appeal,  17;   Cabbibbs;   Replevin,  1;    Tax- 
ation, 12. 

TIDE  LANDS. 

1.  Right  to  Purchase  —  Cof\flicting  Claims  of  Landlord  and 
Tenant.  A  tenant  of  tide  lands  holding  under  lease  from  the 
upland  owner  could  not,  in  the  absence  of  fraud,  acquire  a 
prior  right  ot  purchase,  under  Gen.  Stat,  §  2172,  as  against 
his  landlord,  by  making  improvements  thereon  prior  to 
March  26,  1890,  even  though  the  lessor  had  never  been  in 
actual  possession  of  the  tide  land,  if  the  lessee  had  no  other 
claim  of  title  than  his  possession  under  the  lease.  —  TuUis 

V.  Tacoma  Land  Co 140 

2.  Appeal  from  Decision  of  Commissioners.  Where  an  applica- 
tion for  the  purchase  of  tide  lands  is  contested  by  two  other 
claimants  for  separate  parcels  thereof,  and  all  the  applica- 
tions are  tried  before  the  board  as  one  proceeding  and  find- 
ings made  against  the  original  applicants,  such  applicant  is 
entitled  to  bring  the  matter  up  for  review  before  the  supe- 
rior court  by  one  appeal  as  against  both  contestants,  under 
laws  1897,  p.  254,  ^52  (Bal.  Code,  §2182.)  — iStote,  ex  rel. 
Maylor  v  Superior  Court 108 

3.  Right  of  Purchase — Contests — Pleading  and  Proof.  Under 
Laws  1895,  pp.  554,  562,  §§  61,  82,  providing  that  in  contests 
before  the  board  of  land  commissioners  respecting  the  right 
to  purchase  tide  lands,  no  formal  pleadings  are  necessary, 
and  that  on  appeal  to  the  superior  court  the  contest  may  be 
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tried  upon  the  same  pleadings  unless  ordered  amended  by 
the  court,  a  judgment  in  another  action,  constituting  res 
judicata^  may  be  proven  without  being  pleaded.  —  Denny  v. 
Northern  Pacific  Ry.  Co 298 

4.  Same  —  Title  by  Prescription.  Where  one  holding  a  goyern- 
ment  patent  covering  upland  and  tide  land  conveys  a  portion 
of  the  upland,  it  passes  to  the  grantee  littoral  rights  in  the 
abutting  tide  land,  and  a  posse  ision  of  such  abutting  tide 
land  by  the  grantee  for  more  than  twenty  years,  in  connec- 
tion with  the  state's  disclaimer  to  patented  lands,  would 
constitute  a  perfect  title  in  the  grantee. — Id 298 

5.  Same  —  Rights  of  Tide  Land  Otoner,  Under  the  provisions 
of  the  statute  giving  the  upland  owner  the  preference  right 
of  purchasing  adjoining  tide  lands,  no  right  is  given  the 
owner  of  a  piece  of  tide  land  to  come  in  as  a  preferred  pur- 
chaser of  abutting  tide  land.  — Id 298 

6.  Applications  to  Purchase  —  Boundaries  Recognized  —  EstoppeL 
Where  the  boundaries  of  a  disputed  strip  of  tide  land  have 
been  recognized  for  twenty-five  years  both  by  contract  and 
the  conduct  of  coterminous  proprietors  as  appurtenant  to  a 
certain  portion  of  the  upland,  and  the  authorities  have 
platted  the  tide  land  in  conformity  with  such  lines,  which 
have  been  adopted  by  the  contestants  in  presenting  their 
respective  applications  to  purchase,  the  objection  cannot  he 
raised  by  the  appellant  that  the  disputed  tide  land,  owing 
to  the  conformation  of  the  shore,  really  abuts  upon  other 
lands  than  those  of  respondents.  —  Id  298 

7.  Extension  of  Streets  Over — Limitation  of  Right — ConstUu- 
tionalLaw.  The  right  given  municipal  corporations,  by 
art.  15,  §3,  of  the  state  constitution,  to  extend  their  streets 
over  tide  lands  to  and  across  the  harbor  areas  reserved  for 
purposes  of  commerce  and  navigation  is  not  a  continuing 
one ;  and  where  a  city,  at  the  time  of  platting  the  tide  lands 
by  the  state,  exercises  its  right  under  said  constitutional 
provision  by  filing  a  plat  extending  every  alternate  street 
across  the  tide  land,  it  is  precluded  from  thereafter  exercis- 
ing the  right  of  extending  the  remaining  streets  across  the 
intervening  tide  lands,  except  by  condemnation  and  pay- 
ment. —  State,  ex  rel.  Oatzert-Schwabacher  Land  Co.  v. 
Bridges •*-  428 

8.  Contract  for  Purchase  —  Extension  of  Time — Construction  of 
StatuU.  Laws  1897,  p.  229,  §^  27, 28  (Bal.  Code,  §§  2157, 2158) 
authorizing  the  extension  of  all  contracts  issued  by  the 
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state  "to  purchaaera  of  school  or  other  lands,"  npon  pay- 
ment of  delinquent  and  accrning  interest,  applies  to  con- 
tracts for  tide  lands  as  well  as  to  those  for  granted  lands, 
since  §  5  (Bal.  Code,  §  2134)  of  the  same  act  declares  that 
"  public  lands  *'  and  *'  state  lands  "  shall  be  deemed  synony- 
mous, whenever  used  in  the  act,  and  that  all  sorts  of  granted 
lands,  school  lands,  university  lands,  tide  lands,  shore 
lands  and  harbor  areas  are  included  in  the  term  '*  public 
lands.''  —  State  t  ex  rel.  Bellingliam  Bay  Imp,  Co,  v,  Bridget..  431 

See  Appeal,  35;  Harbobs. 
TRESPASSEB.    See  Negligence,  3. 

TBIAL. 

1.  Question  for  Jury  —  Contributory  Negligence.  Whether  a 
woman  was  chargeable  with  negligence  contributing  to  inju- 
ries received  by  her  in  falling  into  a  hole  while  walking 
along  an  unimproved  street  full  of  holes  and  stumps,  on  a 
dark  night,  without  lantern  or  companion,  when  she  might 
have  gone  around  a  longer  way  home  by  traveling  upon 
improved  sidewalks,  was  a  question  for  the  jury.— i2oti7e  v. 
Ballard 1 

2.  Same — Whether  plaintiff  in  such  a  case  knew,  or  should  be 
held  to  have  known,  of  the  existence  of  the  excavation  into 
which  she  fell,  by  reason  of  her  residence  at  no  great  dis- 
tance therefrom,  is  a  question  for  the  jary,  wheu  she  testi- 
fies as  to  her  ignorance  thereof.  —  Id 1 

3.  InetructionB — Matters  in  Issue,  Where  evidence  admitted 
in  the  trial  of  a  cause  has  been  subsequently  stricken  by  the 
court  on  the  ground  that  its  relevancy  had  not  been  shown, 
it  is  error  for  the  court  to  subsequently  base  an  instruction 
upon  the  evidence  as  if  it  were  still  in  the  case.  — Nye  v. 
Kelly .* 73 

4.  Right  to  Open  and  Close — Affirmative  Defense.  In  an  action 
to  recover  on  a  promissory  note  the  amount  due  with  interest 
and  a  stated  attorney  fee  fixed  by  the  contract  of  the  parties, 
which  was  entered  into  prior  to  the  act  of  1895  authorizing 
the  court  to  allow  such  fee  as  may  be  reasonable,  a  defendant 
who  admits  the  allegations  of  the  complaint  and  sets  up  an 
affirmative  defense  that  he  signed  as  surety  and  has  been 
released  by  an  extension  granted  the  principal  maker,  is 
entitled  to  the  opening  and  closing  of  the  case,  as  there  is 
no  burden  upon  plaintiff  to  prove  even  a  reasonable  attor- 
ney's fee. —  McDougall  v.  Walling 80 
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TIDE  LANDS— Continued. 

6.  Directing  Verdict,  Where  plaintiff's  action  is  founded  ai>on  a 
written  contract,  whose  construction  is  a  matter  of  law  for 
the  court,  the  withdrawal  of  the  case  from  the  jury  at  the 
close  of  plaintiff's  case  and  directing  a  verdict  for  defendant, 
there  being  no  conflict  in  the  testimony  at  that  time,  is  in 
iio  sense  a  deprivation  of  the  constitutional  right  of  trial  by 
jury. — Creagh  v.  EquUabte  Life  Assurance  Society 108 

6.  Rejection  of  Evidence — Harmless  Error.  Alleged  error  in 
the  court*s  refusing  to  admit  evidence  as  to  an  extension  of 
time  of  payment  granted  by  an  agent  was  harmless,  when 
there  was  no  showing  that  the  agent  was  authorized  to  bind 
his  principal  in  that  particular. —  Seattle  TrtLSt  Co,  v,  Kerry.  389 

7.  Instructions — Harmless  Error,  In  an  action  upon  a  prom- 
issory note  to  which  the  defense  of  total  failure  of  consider- 
ation has  been  interposed,  a  charge  to  the  jury  that  their 
verdict  should  be  for  defendants,  if  they  find  that  the  con- 
sideration agreed  on  was,  in  contemplation  of  the  parties, 
greater  than  the  amount  of  the  note,  but  unless  they  so 
find  their  verdict  should  be  for  plaintiff,  is  not  prejudicial 
to  plaintiff,  when  it  is  clear  from  the  verdict  that  the  jury 
found  there  was  a  total  failure  of  consideration. — Bay  View 
Brewing  Co.  v.  Tecklenherg 469 

8.  Exclusion  of  Evidence.  Where  proffered  evidence  was  prop- 
erly excluded,  a  wrongful  reason  assigned  therefor  would 
not  constitute  error. — Chezum  v.  Parker 645 

9.  Instructions —  When  Proper  Under  the  Evidence.  A  charge  to 
jury  that  there  must  be  mutuality  in  the  fraudulent  intent 
in  order  to  render  a  bill  of  sale  fraudulent  as  to  other  cred- 
itors is  proper,  when  the  evidence  in  the  case  shows  that 
the  sale  in  question  was  made  as  a  preference  of  one  cred- 
itor over  others. — Id 64.5 

10.  Improper  Argument  of  Counsel.  A  judgment  will  not  be 
reversed  on  the  ground  of  improper  argument  by  counsel, 
unless  it  appears  that  counsel,  against  timely  objection 
made,  has  abused  the  license  of  argument,  and  that  preju- 
dice has  resulted  therefrom  to  the  opposing  party. — Id 645 

See  Appeal,  29,  31. 

TRUSTS.     See  Banks  and  Banking,  1;   Judgmbkt,  11;   Munici- 
pal OOBPOBATIONS,   18. 
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VENDOR  AND  PURCHASER. 

Forfeiture  —  Recovery  of  Amount  Paid.  A  receiver  who,  for 
want  of  an  order  of  court,  has  never  been  in  a  position  to 
make  a  conveyance  of  real  estate  to  one  to  whom  he  has 
contracted  to  sell  it,  can  not  claim  a  forfeiture  of  an  installment 
of  purchase  money  paid  under  an  aj^'eement  for  its  forfeit- 
ure in  case  a  second  payment  was  not  made  within  a  given 
time,  although  no  tender  of  the  second  installment  has  been 
made  within  the  stipulated  time.  —  Bidwell  a.  Rice 146 

VENUE. 

Orders  Pending  Action — Divorce  Proceedings — Allowance  of 
Alimony.  The  fact  that  a  judicial  district  comprises  several 
counties  does  not  warrant  the  judge  in  trying  an  application 
for  alimony  pending  a  divorce  proceeding,  in  any  other 
county  of  his  district  than  the  one  in  which  the  suit  was  in- 
stituted, wheni  there  has  been  no  change  of  venue  granted. — 
StaU,  ess  rel.  Clark  v.  Neal 642 

WITNESSES. 

Foreign  Ifitnesses  —  Mileage.  A  witness  from  outside  the 
state,  who  attends  a  trial  for  the  purpose  of  testifying  in  the 
case,  is  entitled  to  mileage  within  the  borders  of  the  state. 
— Carlson  Bros,  dc  Co.  v.  Van  de  Vanter 32 

See  Evi DENGS,  1. 

WORDS  AND  PHRASES. 

"Hbibs.'*    See  Death  bt  Wrongful  Act. 

WRIT  AND  PROCESS.      See  Appeal.  19;  Contempt,  3;  Gar- 
nishment. 
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